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CHAFEER  XVI. 

Of  the  Repetition,  of  Legacies. 

It  has  frequently  happened  that  two  legacies  have  been  given  to 
the  same  legatee  by  the  same  or  different  testamentary  instruments, 
and  Questions  have  arisen  accordingly,  whether  the  second  bequest 
should  be  construed  as  merely  a  repeiUion,  and  intended  by  the  tes- 
tator only  in  substitution  of  the  legacy  first  given  )  or,  whether  it 
should  be  considered  as  accumulative  and  intended  as  an  additional 
benefit  to  the  legatee.  The  leading  cases  that  have  occurred  upon 
the  subject,  and  the  rules  that  may  be  collected  therefrom,  will  be 
stated  in  the  present  chapter  under  the  following  arrangement : 

Sect.  I.  Where  two  Legacies  are  given  by  the  same  testa- 
mentary instrument,  whether  will  or  codicil ;  and 

1. — Where  the  legacies  so  given  are  of  equal  amount. 
2. — Where  the  legacies  differ  in  amount. 

Sect.  II.  Where  Legacies  are  given  by  different  testamentary 

instruments,  namely,  by  will  and  codicil,  or  by 
different  codicils ;  and  where  the  Legacies  so  be- 
queathed are  given  simpliciter. 

1. — Where  the  legacies  thus  given  in  b(dh  instruments 

are  equal. 
2. — Where  they  are  unequal. 
3. — Where  they  are  not  ejusdem  generis. 

Sect.  III.  Where  the  Legacies  given  by  the  different  instru- 
ments are  not  given  simpliciter^  but  a  diffefent 
or  additional  motive  is  expressed. 

Sect.  IV.  Where  the  Legacies  are  given  by  different  testa- 
mentary instruments,  and  the  instrument  giving 
the  second  Legacy  furnishes  intrinsic  evidence 
that  the  second  Legacy  was  merely  given  in  sub- 
stitution of  the  former,  and  not  intended  as  ac- 
cumulative. 

Sect.  V.  On  the  admissibility  of  parol  evidence  to  rebut  the 

presumption  in  favour  of  accumulative  Legacies. 
VOL.  n.  C 
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Sect.  I.  Where  two  legacies  are  given  by  the  same  testamenta- 
ry instrument^  whether  will  or  codicil. 

1 .  And  firsts  where  two  legacies  are  given  by  the  same  testamen- 
tary instrument,  whether  by  will  or  codicil,  and  where  the  lega- 
cies are  of  equal  amount ;  in  such  case  the  Court  of  Chancery  has, 
agreeably  to  the  Civil  law,(a)  inferred  an  intention  in  the  testator 
to  give  but  one  legacy,  the  second  mention  of  the  legacy  being 
merely  a  repetition. 

Thus,  in  the  case  of  Greenwood  v.  Greemoood,{b)  Hester  Joyce 
bequeathed  to  her  niece,  Mary  Cook,  wife  of  John  Cook,  500{.  and 
afterwards  in  the  same  will,  among  other  legacies,  gave  '^  to  her 
cousin,  Mary  Cook,  5001.  for  her  own  use  and  disposing,  notwith- 
standing her  coverture  ;"  and  Lord  Bathurst,  C.  declared,  that  Mary 
Cook  was  entitled  to  one  legacy  only  of  5001.  and  that  the  same  was 
for  her  separate  use.  The  cause  was  afterwards  re-heard  Qpon  this 
point,  and  the  decree  affirmed. 

So  also  in  Garth  v.  Meyrick,{c)  two  legacies  of  10002.  each  were 
given  in  the  same  will  to  the  same  legatee.  The  first  bequest  was, 
*'  I  give  to  Mary  Garth  \000L  Old  South  Sea  annuities  to  be  trans- 
ferred into  her  own  name  ;''  and  towards  the  close  of  the  will,  the 
second  bequest  was  in  these  words ;  "  I  give  to  Mary  Garth  10002. 
Old  South  Sea  annuities  as  aforesaid."  It  was  endeavoured  to  sup- 
port these  as  separate  legacies,  and  that  the  legatee  should  take 
both ;  but  it  was  decreed,  that  she  was  entitled  only  to  one  legacy. 

Again,  in  Holford  v.  Wood,{d)  Dame  Elizabeth  Wood,  among 
many  other  legacies  in  the  same  will,  gave  an  annuity  in  these  words ; 
^^  to  Thomas  J^ewTnan  I  give  an  annuity  of  302.  for  his  life,  payable 
quarterly,  at  the  usual  quarter  days  as  shall  first  happen  after  my 
death;"  and  towards  the  conclusion  of  her  will  the  testatrix  added, 
"  After  my  death,  I  give  to  Thomas  iN'ewman,  the  butler,  301.  a  year 
for  his  life."  The  question  was,  whether  Thomas  J^ewmanviza  en- 
titled to  two  annuities  of  301.  a  year,  or  to  one  such  annuity  only  ? 
And  it  was  decreed  by  Lord  Alvanley,  M.  R.  that  the  second  annui- 
ty of  302.  given  to  Thomas  JSTewman  was  not  to  be  considered  as 
accumulative,  but  as  the  same  annuity  of  302.  given  to  him  in  the 
prior  part  of  the  will. 

The  preceding  cases  are  instances  wherein  the  sums  or  annuities 
were  given  simpliciter;  but  it  is  presumed  cases  may  occur  wherein 
a  second  beqoest  of  tjie  same  sum,  as  was  before  given  in  the  same 
testamentary  instrument,  would,  upon  the  implied  intention,  be  con- 
sidered accumulative,  notwithstanding  words  of  accumulation,  such 
as  "  and,"  "  moreover,"  "  further,"  "  in  addition  to,"  &c.  may  not  be 
expressly  used  in  giving  the  second  legacy.  For  instance,  if  a  tes** 
tator  in  the  former  part  of  his  will  were  to  give  2002.  to  A,  and  in 
the  latter  part  add,  ^'  in  case  my  executors  recover  jP.'«  debt  due  to 
me,  I  give  to  A.  the  sum  of  2002. ;"  or  these  words,  "  if  A.  marries 
C  then  I  give  him  2002."  Again,  suppose  a  testator  to  give  4001. 
to  each  of  his  nieces  2>.,  £.,  and  JF.  and  at  a  subsequent  part  of  the 
same  testamentary  instrument  were  to  add,  *'  I  give  to  my  dear  niece 

(a)  Swinb.  pt  7.  sect  3a  and  31.  pp.  536.  530.  (b)  1  Bra  C.  C.  30  note. 

(f )  lb.  30.  (d)  4  Ves.  79.  91. 
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E.  the  sum  of  400L  in  consideration  of  her  long  and  affectionate  at- 
tendance upon  me  during  my  present  illness."  Cases,  however,  af- 
fording examples  resembling  those  supposed  have  not  been  met  with 
in  the  books.    But, 

2dly.  Where  the  legacies  given  by  the  same  testamentary  instru- 
ment to  the  same  person  are  of  d^eitnt  amount,  the  legacy  shall  be 
considered  accumUaJtwe. 

Thus  in  Windham  v.  W%ndhamy{e)  Thomas  Windham^  father  of 
the  plaintiff,  having  by  his  will  made  a  provision  for  his  children  bv 
name,  by  the  same  will  gave  to  every  other  son  or  daughter  whicn 
he  should. afterwards  have  by  his  wife  Elizabeth^  \000l.  a  piece,  to 
be  paid  to  such  as  should  be  daughters  at  eighteen,  to  sons  at  twen- 
ty-one. The  testator  lived  three  years  after  making  his  will,  and 
daring  that  time  had  issue  Johny  the  plaintiff,  by  his  wife  Elizabeth; 
and  in  January,  1653,  after  the  birth  of  the  plaintiff,  and  in  his  own 
hand  writing,  added  another  clause  to  his  will,  by  which  he  appoint- 
ed his  executors  to  raise  40001.  out  of  certain  real  estates  for  the 
portion  of  /oAn,  whom  he  called  his  little  infant,  and  afterwards  re- 
publiihed  ^  said  will,  and  three  days  after  died.  It  was  objected, 
against  the  plaintiff's  demand  for  both  sums,  that  he  ought  not  to 
have  the  1000{.  for  that  he  would  have  a  double  portion,  and  by  a 
strange  construction  of  the  will  have  one  portion  as  a  child  unborn, 
and  another  as  a  child  bom ;  but  the  Court  was  of  opinion,  that  the 
plaintiff  was  entitled  to  both  the  legacies,  and  decreed  the  defen- 
dant to  pay  the  same  with  costs. 

So  also  in  the  more  modern  case  of  Curry  v.  J'ile,(/)  John  Walsh 
bequeathed  legacies  in  the  following  words :  '*  I  give  to  Elizcibsth 
Curry's  son,  £ohn  Curry ^  lOOOl.  when  he  arrives  at  the  age  of  twen- 
ty-one, the  interest  of  which  to  be  paid  to  his  mother  till  he  arrives 
at  the  age  of  ten  years ;  and  then  I  desire  my  executors  will  take 
him  and  put  him  to  a  proper  school  for  his  education ;  and  when  he 
arrives  at  that  age,  I  desire  they  will  expend  out  of  my  estate  1002. 
a  year,  till  he  arrives  at  twenty-one,  and  then  I  give  him  50001." 
The  question  was,  whether  John  Curry  should  take  both  the  lega- 
cies, or  only  one  ?  For  the  plaintiff  was  cited  the  4th  case  put  by 
Mr.  Justice  Asion  in  Hooley  v.  Hatton,{g)  and  Lord  ThurlaWy  C. 
decreed  that  he  was  entitled  to  both. 

Sect.  II.  Where  legacies  are  given  by  different  testamentary 
instruments,  namely,  by  will  and  codicil,  or  by  different  co- 
dicils, and  where  the  legacies  so  bequeathed  are  given  sim- 
pUciter. 

Where  two  legacies  are  bequeathed  to  the  same  person  by  differ- 
ent testamentary  instruments,  namely,  the  one  by  the  will,  the  other 
by  the  codicil ;  or  where  they  are  given  by  different  codicils,  and 
the  testator  has  given  both  of  the  legacies  simpliciter;  the  Court,  in 
such  cases,  in  the  absence  of  intrinsic  evidence,  considers,  that  as 
the  testator  has  given  twice,  he  must  prima  facie  be  intended  to 
mean  two  gifts :  and  it  seems  to  be  immaterial,  whether  the  legacies 
are  of  equal  or  unequal  amount,  or  whether  they  are  of  the  same  or 
different  natures.(&) 

(e\  Finch  R.  267.  (/)  2  Bro.  C.  C,  225.  (fir)  Infra,  p.  22. 

(A)  Sec  Mr.  Justice  Aston's  argument  in  Hooley  v.  Ilatton,  mfra,  p.  22. 
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] « ^d  firtt^  where  equal  sums  are  given  in  the  two  instruments. 

Thus  in  the  case  of  Wallop  v.  HewMy{i)  Lady  Crofts,  by  will, 
gave  Henry  Wallop  and  John  Wallop,  the  plaintiffs  lOOL  a  piece ; 
and  afterwards,  by  codicil,  save  them  lOOl.a  piece.  Upon  the  ques- 
tion, whether  the  legacies  m  the  will  and  codicil  were  one  and  the 
same,  or  distinct  and  several,  the  Court,  with  the  Judges,  were  of 
opinion,  that  they  were  distinct  and  several ;  and  decreed  the  de- 
fendants to  pay  toe  plaintiffs  400^ 

JSTewport  v.  Kynaaton{k)  is  a  similar  case.  There  Lady  Catherine 
Lawson,  by  will,  gave  to  her  god-daughter  Kathervne  Newport  some 
jewellery,  and  500{. ;  and  by  a  codicil  gave  a  legacy  to  the  brother 
of  the  said  Katherine  JS/eivport,  and* then  added :  ''I  give  to  his  sis- 
ter, my  god-daughter,  Katherine  JSTewport,  500/.  in  silver."  The 
.  Court  was  of  opinion,  that  the  plaintiff  was  entitled  to  10002.,  and 
decreed  accordingly. 

So  also  in  the  case  of  BaiUie  v.  Butterfield,{l)  Thomas  BaiSBLie 
made  his  will,  dated  5th  of  January  1779,  with  these  words :  ''I, 
Thomas  Baillie,  &c.  do  make  this  my  last  will  and  testament.  A» 
to  all  my  worldly  estate  and  effects,  of  which  I  may  die  possessed,  I 
do  give  and  bequeath  to  my  adoptied  son,  E.  ButterfiM,  son  to  the 
late  Captain  Butterfield,  deceased,  upon  his  attaining  the  age  of 
nineteen  years ;  but  in  case  of  his  demise  before  that  period,  then  to 
my  dearly  beloved  brother,  John  Baillie,  and  to  my  two  sisters,  to 
be  equally  divided  amongst  them,  share  and  share  alike ;  and  at 
this  present  time,  agreeable  to  my  fortune,  I  leave  5001.  to  each  i 
and  I  hereby  nominate  and  appoint  Major  Peter  Duff,  Henry  Chrant^ 
and  William  Paxton,  in  the  town  of  Calcutta,  my  true  and  lawful 
executors."  This  will  was  published  by  the  testator,  in  the  presence 
of  two  witnesses.  Upon  the  same  paper,  under  this  will,  there  ap- 
peared to  be  written,  in  the  testator's  hand-writing,  as  follows :  "  I 
also  say  my  brother  500{.,  and  my  two  sisters  10002.  between  them, 
Thomas  BaHlie,^^  It  did  not  appear  when  this  was  wi:itten,  nor  was 
there  any  circumstance  in  proof  relating  to  it.  But  in  the  Ecclesi- 
astical Court  probate  was  granted  of  these  two  writings  as  a  will 
and  codicil.  The  bill  was  filed  by  the  brother  and  two  sisters, 
claiming  to  be  entitled  to  double  legacies  ;  t.  6.  500Z.  each  by  the 
will,  and  500/.  each  by  the  codicil.  It  was  argued,  on  the  part  of 
the  defendant,  that  the  second  writing  was  only  explanatory  of  the 
former  bequest.  But  Sir  Lloyd  Kenyan,  Master  of  the  Rolls,  con- 
sidjered  the  probate  granted  by  the  Ecclesiastical  Court  as  conclu- 
sive to  show,  they  must  be  taken  as  distinct  instruments ;  and  in 
that  case  the  rule  was,  that  the  legacies  are  to  be  taken  as  accumu- 
lative, and  consequently  that  in  that  case  the  plaintiffs  were  respec- 
tively entitled  to  their  double  legacies  of  5001.  The  decree  in  this 
case  is  not  regularly  entered  in  the  Register's  book,  but  the  Editor, 
upon  search,  found  it  in  the  Register's  minutes  as  taken  in  Court, 
under  the  title  of  Baillie  v.  Paxton* 

But  in  the  more  recent  case  ofBenyon  v.  Benyon,{m)  the  Master 
of  the  Bolls  observes,  "  The  point,  whether  the  mere  circumstance 
that  legacies,  even  by  different  instruments,  are  of  the  same  amount, 

(0  Rep.  in  Cha.  pt  3.  37.  (k)  Finch  Rep.  294. 

(0  1  Cox,  392.    19  July,  1787.  (m)  17  Vca.  41. 
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raises  a  presumption  against  their  duplication,  is,  upon  the  tlithori- 
ties,  left  in  som^  degree  of  doubt.  In  the  case  of  Ridges  v.  Mofri^ 
Mm,(f»)  Lord  Thurkno^  though  professing  to  adhere  to  the  case  of 
Hockey  v.  Hattony{o)  yet  says,  *  Where  the  same  quantity  has  been 
given,  and  the  same  cause,  or  no  additional  reason  assigned  for  a 
repetition  of  the  gift,  the  Court  has  inferred  the  testator's  intention 
to  be  the  same,  and  rejected  accumulation ;'  and  in  another  case,(p) 
Lord  Thurlow  says, '  Simple  repetition,  where  it  if  exact  and  punc- 
tual,  has  been  regarded  a&  sufficient  proof  that  it  is  only  intended 
for  repetition.' "  His  Honour  determined  the  duplication  of  the  re* 
peated  legacy  in  Benyon  v.  Benyon^  on  the  general  construction  of 
the  instruments. 

It  may  be  proper  to  notice,  in  this  place,  the  subsequent  case  of 
Currie  v.  Pye.{q)  Charlotte  Susannah  Beard,  by  will,  dated  12th 
Feb.  1802,  devised  her  real  estates  to  trustees,  in  trust  to  sell ;  and 
gave  the  defendant,  Sarah  Pye,  an  annuity  of  20{.,  payable  hal& 
yearly  during  her  life.  Subject  to  this  annuity,  and  to  any  others 
she  might  thereafter  give,  she  directed  her  trustees  to  stand  pos- 
sessed of  the  residue  of  her  personal  estate,  and  the  produce  of  the 
monies  to  arise  from  the  sale  of  her  real  estate  in  trust  for  the  bene* 
fit  of  such  persons,  and  for  such  purposes,,  as  she,  by  any  codicil, 
memorandum,  paper,  &c.  might  appoint.  The  testatrix  left  two 
papers,  which  were  proved  with  her  will.  By  the  first,  dated  Janu- 
ary 29th,  1601,  after  giving  to  •^Yin  Peers,  of  Chester,  a  legacy  of 
lOOOl.  for  her  own  sole  use,  she  proceeded  thus :  ^'  To  Dr.  Currie, 
of  Chester,  I  give  and  bequeath  10002.,  with  thanks  for  his  good- 
ness to  me;"  and  after  an  intermediate  bequest:  ^^ToDr.  Currie, 
of  Chester,  I  give  and  bequeath  my  uncle  Beard^s  pictures.**  The 
other  paper  begins  thus :  '*  10002.  to  Dr.  Currie,  together  with  my 
\incle  Beard*s  picture,  and  the  whole  of  my  plate ;  to  Ann  Peers,  of 
Chester,  10002.  for  her  life.  And  after  her  decease,  I  bequeath  this 
lOOOl.  to  Henrietta  Trqffbrd,  of,  &c.  with  an  annuity  for  life  upon 
it  payable  to.  Sarah  Peers,  sister  of  the  said  Ann  Peers.^^  And  after 
other  legacies :  '*  To  Sarah  Pye,  of  JVewcastle,  my  father's  old  ser- 
vant, I  bequeath  202.  a  year  during  her  natural  life,  to  be  paid  to 
her  in  quarterly  payments."  On  the  28th  of  Fd).  1809,  a  decree  was 
made  at  the  Rolls,  whereby  it  was  declared,  among  other  things,  that 
the  plaintiff  Currie  was  entitled  only  to  one  legacy  of  10002.,  to- 
gether with  the  picture  of  the  testatrix's  uncle  Beard,  and  the  whole 
of  the  plate ;  but  the  defendant,  Sarah  Pye,  was  entitled  to  two  an- 
nuities of  202.  for  life,  and  Ann  Peers  to  10002.  for  her  separate  use, 
and  to  the  interest  of  another  sum  of  10002.  for  life.  It  is  to  be  re- 
marked, that  the  legacy  of  10002*  to  Dr.  Currie  was  coupled  in  each 
instrument  with  Beanrs  picture ;  an  identical  specific  thing  which 
could  be  given  but  once :  and  it  is  presumed  that  his  Honour  con- 
sidered this  as  sufficient  evidence,  that  the  testatrix  made  the  second 
mention  of  the  legacy  merely  in  the  way  of  repetition,  and  not  as 
intending  a  further  benefit.  With  respect  to  the  annuities  to  Sarah^ 
no  such  evidence  of  intention  isfiimished  in  either  instrument;  but 
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n)  1  BraC.  C.  389.  infra,  p.  24.  (o)  1  Bra  C.  C.  369.  note  infra,  p.  72. 
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on  the  contrary,  in  the  second  paper,  the  bequest  of  the  annuity  is 
accompanied  with  an  additional  expression,  intimating  a  motive  of 
regard  towards  the  annuitant,  as  an  old  family  domestic.  It  is  pre- 
sumed that  the  distinctions,  as  stated  by  Sir  John  Leachj  V.  C.  in 
the  case  of  Hurst  v.  Beach,  noticed  in  a  subsequent  section  of  this 
chapter,(r)  are  well  supported  by  the  authorities. 

2.  Secondly  J  where  the  legacies  given  in  the  two  testamentary 
instruments  are  wneqwU. 

Of  this  the  early  case  of  Pt^  v.  Pidgeon,(^s)  is  an  instance ;  but  as 
the  point  is  not  involved  in  any  doubt,  and  is  clearly  settled  by  more 
recent  cases,  a  detailed  statement  of  that  case  is  considered  unne- 
cessary. 

In  the  case  of  Masters  v.  MasterSj{t)  the  legacies  were  not  only 
unequal,  but  some  were  gusdem  generis,  and  others  not.  There 
Mary  Masters,  among  several  legacies  to  her  relations  and  other 
persons,  bequeathed  to  her  nieces  A.,  B.,  and  C  legacies,  viz,  to 
A.  and  B.  200L  a  piece,  and  to  her  niece  C.  4001.  By  a  codicil,  the 
testatrix  gave  general  legacies  to  several  of  the  legatees  in  the  will, 
many  of  which  were  larger  than  the  legacies  given  by  the  will ;  and 
she  gave  her  three  nieces  A.,  B.,  and  C.  50{.  a  year  for  their  lives. 
It  was  objected,  that  as  the  general  legacies  in  the  codicil  exceeded 
those  in  the  will,  and  were  given  to  the  same  persons,  they  should 
be  in  satisfaction  of  the  legacies  by  the  will';  and  particularly,  that 
where  the  annuities  given  by  the  codicil  were  of  greater  value  than 
the  legacies  in  the  will,  and  were  given  to  the  same  persons,  they 
should  preclude  such  persons  from  claiming  both.  But  the  Court 
said,  that  the  annuities  by  the  codicil,  though  given  to  the  same 
persons  who  were  pecuniary  legatees  in  the  will,  and  though  of 
greater  value,  should  not  be  taken  to  be  a  satisfaction  of  the  pecu- 
niary legacies  in  the  will,  because  the  annuities  were  not  qusdem 
generis,  and  the  annuitant  might  die  the  next  day  after  the  death  of 
the  testatrix :  and  nothing  being  more  uncertain  than  life,  the  latter 
gift,  instead  of  being  a  bounty,  might  be  a  prejudice,  if  taken  to  be 
a  satisfaction  of  the  legacies  by  the  will.  That  the  codicil  was  part 
of  the  will,  and  proved  as  such ;  and  that  the  greater  pecuniary  le- 

S^acy  given  by  the  codicil  to  the  same  person,  who  was  a  pecuniary 
egatee  on  the  will,  should  not  be  taken  to  be  a  satisfaction,  unless 
so  expressed  that  it  was,(ti)  as  if  both  the  legacies  had  been  given 
by  the  same  will. 

So  in  the  case  of  Hooley  v.  Hatton,{x)  a  legacy  by  codicil  larger 
than  that  given  bv  the  will  was  considered  as  accumulative.  There, 
Lady  FiMh,  by  her. will  dated  the  30th  of  August  1768,  gave  to 
Lydia  Hooley  her  woman  (the  plaintiff)  a  legacy  of  500{.  The  will 
was  executed  in  the  presence  of  two  witnesses.  By  her  first  codicil 
she  gave  Lydia  Hooley  60l.  to  be  paid  to  her ;  she  added  a  second 
codicil,  dated  October  28th,  1769,  in  these  words :  "  I  add  this  codi* 
cil  to  my  will,  I  give  to  Lydia  Hooley  lOOOI.  The  last  codicil  was 
in  testatrix's  hand  writing,  but  unattested.  The  plaintiff  filed  her 
bill  for  the  legacies.    The  question  was,  whether  the  last  legacy 

(r)  Infra,  p.  25.  («)  Caa.  in  Chan.  301.  (0  1  P.  WilL  421-3. 

(u)  The  punctuation  of  this  part  of  the  report  is  altered  as  suggested  by  Lord 
Bathurst  in  Hooley  v,  Hatton,  [x)  1  Bro.  C.  C,  389.  note. 
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alone  passed,  or  the  -legatee  should  have  both  the  lOOOl.  and  5001. 
The  Master  cf  the  RMa  decreed  both  to  the  plaintiff;  and  the  de- 
fendant appealed  to  the  Chancellor,  who  Ji>eing  assisted  with  Chief 
Baron  Smyth  and  Mr.  Justice  Aston^  confirmed  the. decree.  Mr. 
Justice  Aeton^  in  an  elaborate  argument,  observed,  '^  Where  equals 
sums  are  given  in  two  distinct  writings,  both  should  pass  by  the 
Roman  Law,  and  the  decisions  of  the  Court  are  agreeable  thereto,(y) 
where  the  less  sum  was  in  the  latter  instrument,  as  lOOl.  by  will  and 
50/.  by  the  codicil,  the  legatee  should  take  both  ;(z)  when  a  larger 
sum  afler  the  less,  he  observed,  Ricard,  421,  folio  edition  says,  when 
they  are. in  the  same  instrument,  the  two  sums  are  not  blended,  but 
the  legatee  has  two  legacies,  and  the  heir  must  show  that  one  was 
meant  to  be  blended  with  the  other,  the  presumption  being  in  favour 
of  what  is  writteA^a)  *^  The  law,"  Aston,  J.  continued,  ^<  seems  to 
be,  and  the  authorities  only  go  to  prove  the  legacy  not  to  be  double, 
where  it  is  given  for  the  same  cause,  in  the  same  act,  and  totidem 
verbis,  or  only  with  small  difference ;  but  where,  in  different  writ- 
ings, there  is  a  bequest  of  equal,  greater,  or  less  sums,  it  is  an  aug- 
mentation, and  therefore  the*plaintiff  was  entitled  to  both  sums.'' 

3dly.  If  legacies  given  by  will  and  codicil  to  the  same  persons, 
when  given  simplicUer,^  and  whether  of  equal  or  unequal  amount 
are,  prima  facie,  to  be  considered  accumulative,  a  fortiori  they  will 
be  so,  when  they  are  not  gusdem  generis;  as  where  one  is  given  as 
a  general  legacy,  the  other  by  way  of  annuity ;  or,  where  one  is 
vested,  or  another  depending  upon  a  contingency :  such  variation 
in  the  nature  of  the  gifts,  furnishes  an  additional  degree  of  evidence 
of  intention  in  the  testator  to  bestow  a  two-fold  benefit. 

To  the  case  of  Masters  v.  Masters{h)  before  stated,  that  of  Hodges 
V.  Peacocft(c)may  be  added  in  illustration  of  the  preceding  rule. 
In  that  case  tVickens  Hodges,hy  his  will,  dated  21st  February  1794, 
after  several  legaoies,  gave  and  bequeathed  to  ffiUiam  Hodges  the 
plaintiff,  his  son  by  his  first  wife,  the  sum  of  150/.;  and  also  be- 
queathed to  him  the  ground  rents  of  two  leasehold  houses  in  Great 
Cumberland  Place,  to  hold  to  him,  his  executors,  administrators, 
and  assigns.  By  a  written  paper,  dated  1st  of  May  1795,  be  gave 
certain  instructions  to  his  executors,  &c.  By  a  codicil,  dated  |he 
21th  July  1795,  the  testator  gave  legacies  to  his  children,  by  his 
second  wife,  to  whom  he  had  respectively  given  legacies  by  his 
will ;  and  declared,  that  he  gave  all  the  said  legacies  so  given  to 
his  children  by  his  second  wife  in  addition  to  the  legacies  given 
them  by  his  said  will.  The  codicil  then  proceeded  thus  ?  *'  I  give 
unto  my  son  WiUiam  Hodges  by  my  first  wife  150{.,  if  he  be  livmg; 
and,  in  case  of  his  death  before  the  decease  of  my  present  wife,  I 
give  the  said  WiUiam  Hodges  1501.,  to  be  equally  divided  among 
his  five  children,  or  such  of  them  as  may  be  then  living,  share  and 
share  alike.     I  revoke  the  devise  of  the  two  ground-rent  houses  in 

(y)  Digest,  22.  t  3.  L  12.  and  Gothofred's  note  in  diversis  scripturis,  Digest  30. 
t.  1. 1.  34.  in  eMem  scripturl  Caiucius,  4.  38L  distinction  between  corpus  and 
quanti^.  Voet  on  the  3  J  and  32  Digest  Godolphin,  pt  3.  c.  2a  s.  46.  Swinb. 
526.    Ricard  Traits  des  presump.  1.  4.  2  Chan.  K.  58, 

[z}  Godolphtn,  pt.  3.  c  25.  a.  19.    Ca.  in  Cha.  301. 

(a)  mndham  v.  Wmdhatn^  ni/irth  p.  19.    Fit  v,  Pidgeon,  Ch.  Cas.  301. 

[b)  au/tra.  p.  22.  (r)  3  Ves.  735. 
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Great  Cumberland  Places  which  I  had  given  to  my  son,  till  after  my 
wife's  death ;  and  when  that  event  takes  place,  they  are  to  come 
into  his  possession,  and  he  is  to.  take  and  enjoy  the  rents  for  his  own 
use  and  his  heirs."  The  testator  died,  leaving  his  wife  surviving 
^im.  The  paper  of  the  1st  of  May  was  proved  with  the  will  and 
codicil.  The  son  filed  his  bill,  claiming  both  legacies  of  1502.  Lord 
Alvanleyy  M.  R.  said,  ^'  Upon  what  principle  am  I  to  hold  this  a 
substitution  9  it  is  not  the  same  legacy,  but  quite  a  different  thing, 
a  contingent  legaay ;  for  that  must  be  the  construction  :  it  cannot 
mean,  if  he  be  living  at  the  t^estator's  death ;  I  am  not  at  liberty  to 
suppose  his  intention  was  the  same  as  in  that  memorandum ;  for  as 
he  made  a  subsequent  codicil,  I  cannot  take  into  consideration  his 
intention  of  the  1st  of  May :  non  conetat^  that  intention  might  not 
have  been  totally  laid  aside.  How  do  the  defen<iants  get  over  this ; 
why  did  he  not  revoke  the  legacy  as  well  as  the  disposition  of  the 
ground  rents,  if  he  meant  the  same  as  the  legacy  ?  I  am  of  opinion, 
I  cannot  make  it  a  substitution  or  revocation.  Declare  the  plaintiff 
entitled  to  the  one  legacy  as  a  present  legacy ;  to  the  other,  in  case 
he  shall  be  living  at  the  death  of  the  testator's  wife ;  if  not,  then 
among  his  children ;  and  he  must  have  the  costs."(cI} 

We  proceed  to  state  instances,  where  the  legacies  given  by  differ^ 
ent  instruments  are  not  given  eimpUcUer, 

Sect.  III.  Where  the  legacies  given  by  the  different  instru- 
ments are  not  given  simpliciter^  but  a  different  or  additional 
motive  is  expressed. 

In  Ridges  v.  MoTr%son^{e)  Mchdas  Toke  by  his  will  ordered  his 
real  estate  to  be  sold  by  lus  executors,  and  the  money  applied  in  aid 
of  his  personal  estate ;  ani,  among  several  legacies,  gave  to  JVfC&o- 
las  and  Mary  Layton^  the  children  of  his  nephew  Isaac  Laytonf 
500{.  each.  By  a  codicil  written  under  his  will  be  gave  to  T.  Ashr 
ley  30Z.,  and  to  JVicholas  Layton  ^^  that  I  put  apprentice  to  a  grocer 
near  Cripplegate,  500{."  The  JVicfiolas  Layton  mentioned  in  the, 
codicil  was  the  same  JVicholas  Layton  to  whom  500{.  was  given  by 
the  will.  The  bill  prayed  that  he  might  be  decreed  entitled  only  to 
one  of  the  sums  of  dOO{.  It  was  argued  in  support  of  the  prayer  of 
the  bill,  that  the  rule  was,  when  the  same  precise  sum  is  given 
in  the  will  and  codicil,  it  is  mere  repetition,  not  duplication ;  and 
for  this  the  Duke  of  St.  Albans  v.  Beauclerk(f)  was  cited.  But 
Lord  Thurlow,  C.  after  noticing  the  case  of  Hooley  v«  Hatton^^g) 
observed,  '*  In  the  present  case,  it  happens,  an  additional  cause  or 
mark  of  favour  has  been  mentioned  in  the  codicil,  which  proves  that 
the  testator  meant  and  intended  an  accumulative  legacy ;  consider- 
ing the  slight  inferences  made  in  former  cases  (and  which  I  must  con- 
fess have  tended  to  throw  property  into  jeopardy  and  uncertainty,) 
such  an  inference  as  arises  in  this  case,  is  sufficient  to  turn  it  the 
other  way,  and  to  induce  the  Court  to  say,  that  it  operates  as  an  ac- 
cumulation. In  the  will  the  legacy  of  5001.  is  given  to  JVicholas 
Layton,  (the  testator  enumerating  him  among  the  other  children  of 

(d)  See  also  Sh^er  v.  Biahoft,  4  Bra  C.  C.  55.     Wright  v.  Lord  Cadogan,  2 
Eden  239.  and  Currie  v.  Pi/e,  ai^ra,  p.  19.         (e)  1  Bro.  C.  C.  388.  Belt's  edit. 
(/)  2  Atk.  636.  stated  infra,  p.  14.  Ot)  Sufira,  p.  22. 
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JbtUic  JUijftonj)  npon  the  ^^neral  consideration  of  fiivour  wlitch  the 
teMatoi  bore  towards  the  family :  the  other  legacy  of  500L  in  the 
codicil  is  ^en  with  this  additional  mode  of  description  adjoined  to 
it,  '*  to  JViehobis  Layitony  the  child  whom  I  have  put  out-  an  appren* 
tice,"  which  circumstance  marks  th«  legatee  as  a  peculiar  object  of 
&voar;  and,  consequently,  such  an  inference  of  the  testator's  inten-' 
tion,  as.tQ  induce  the  Court  to  say  it  is  an  additional  legacy. 

Upon  the  same  prindiple,  it  is  presumed,  Sir  WUKam  Orant^  in  the 
case  of  Ciarry  v.  P}fe,{h)  decreed  Sarali  Pye  entitled  to  the  two  an- 
nuities of  20{.  as  bdfore  reniarked. 

To  the  pteceding  authorkies  the  recent  ease  of  flur^fV.  Beddk,(i) 
befqre  Sir  JoJm  Leachy  V.  C.  may  be  added,  which  is  an  instance, 
where  <{t|^er6ii/'8uai8  were  given,  but  the  same  motive  annexed  to  each 
of  the  gifts ;  the  cases  last  cited  being  ihstances  where  the  legacies 
were  oieqaal  amount,  but  an  additional  motive.    B.  Heathy  by  will 
dated  2d  of  January,  1812,  gave  several  legacies,  and  added  the  fol- 
lowing words :  ^'I  also  give  and  bequeath  to  John  Bach  (meaoing 
the  defendant  John  Beach,)  now  Kving  with  me,  the  sum  of  3002."  • 
By  a  codicil  dated  the  11th  of  February ^  1814,  the  testatrix  gave 
several  other  legacies  of  500i«  each,  and  added^  "  to  my-man  servant, 
John  Beachf  a  like  legacy  or  sum  of  dOOl."    And,  upon  the  ques^ 
tion,  whether  the  dOoT.  given  by  the  codicil  were  a  satisfaction  of  the 
SOOi.  by  the  will,  or  accumulative  ?  His  Honour  delivered  his'  opin^ 
ion  in  the  following  words :  '^  In  cases  of  this  class  considerable  ,con«» 
fiision  has  been  introduced  from  the  inaccuracy  of  reporters*.    The 
material  errors  in  Mkyn's  Report^C)  of  the  leading  case  oif  the  Duke 
of  SI.  Albans  v.  Beauderk  are  pointed  out  by  Lord  Batkurst  in  liis 
jodgment  in  Hoctey  v.  Hatton;{l)  and  no  person  can  read  Lord  Thur* 
bw^s  reported  judgment  upon  this  subject  without  observing  he  is. 
often  m^ade  to  contradict  himself.    I  think  the  true  result  of  the  de-  ' 
cisions,  as  they  apply  to  the  present  point,  is  to  be  stated- thus :  where 
a  testator  leaves  two  testamentary  instrume.nts,  and  in  both  has  given 
a  legacy  simpliciter  to  the  same  person,  the  Court,  considering  that 
he  who  has  twice  given,  must^  primti  facie,  be  intended  to  mean  two 
gifts,  awardff  the   legatee   both  legacies  ;   and   it  is   indifferent, 
whether  the  second  legacy  is  of  the  same  amount,  or  less,  or  larger  • 
than  the 'first.    But  if,  in  such  two  instruments,  the  legacies  Bienot 
fifen  simpUdterf  but  the  motive  of  tbe^ift  is  expressed,  and  in  both 
mstmments  the  same  motive  is  e:Fpressed,  and  the  SQtne  sum  is  given, 
the  Court  considers  the  two  coincidences  as  raising  a  presumption, 
that  the  testator  did  not,  by  the  second  instrument,  mean  a  second 
gift,  but  meant  only  a  repetition  of  the  former  gift.    The  Court 
raises  thia  presumption  only  where  the  double  coincidence  occurs, 
of  the  same  motive  and  the  same  swn  in  both  instruments.    It  will 
not  raise  it  if  in  either  instrument  there  be  no  motive,  or  a  different 
niotive,  expressed,  although  the  sums  be  the  same ;  nor  will  it  raise 
it,  if  the  same  motive  be  expressed  in  both  instruments,  and  the  sums 
be  diffi^rent*    The  presumption,  therefore,  cannot  be  raised  in  this 
case,  although  it  be  admitted  that  the  motives  are  the  same,  inas- 
much aa  the  sums  are  different ;  and  upon  the  face  of  these  instru* 

(h)  Stated  tc0ni,  p.  31.  (0  5  Madd.  351. 

(i^)3yoL636.  (?7^m,p.33. 
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ments  the  defendant  is  entitled  to  both  sums.  This  reasoning  has 
no  application  to  cases  where  the  second  instrument  afTords  intrin- 
sic evidence  that  it  was. intended  by  the  testator  in  substitution  of 
the  first  instrument)  as  in  the  cases  of  the  Duk^  of  St.  Albans  v. 
Beauclefk,(m)  Coote  v.  Boyd^(n)  and  the  late  case  of  Attorney  Gene- 
ral V.  Harley  before  me.*'(p) 

Sect*  IV.  Where  the  legacies  are  given  by  different  testa- 
mentary instrumeOits^  and  the  instrument  giving  the  second 
legacy  furnishes  intrinsic  evidence  that  the  second  legacy 
merely  given  in  substitution  of  the  form^r^  and  not  intended 
as  accumulative.  ,         :* 

The  preceding  observation  l6ads  us  to  the  fourth  section,  com- 
prising those  cases  wherein  the  second  instrument  has  been  <^on- 
sidered  as  furnishing  internal  evidence  of  an  intention  on  the.  part 
of  the  testator  inconsistent  with  the  presumption  of  the  second  gift 
being  accumulative,  and  in  which  cas^s  the  presumption  has  ac- 
cordingly been  repelled ;  for  example,  where  the  codicil  is  a  sim- 
ple repetition  of  the  will,  W'ith  the  addition  of  one  legacy  or  more  ; 
or,  when  it  appears  that  the  latter  instrument  was  made  for  the  pur- 
pose of  explaining  or  better  ascertaining  the  legacies  bequeathed 
by  the  former. 

The  case  of  the  Mayor,  &c.  of  London  v«  Russell,{p)  ib  ah  in- 
stance in  illustration  of  the  preceding  proposition.  In  that  case  Giles 
RussbU,  by  his  will  (among  other  things)  bequeathed  his  goods, 
jewels  and  household  stuff  in  hiis  house  in  Coleman  Street ^  at  the 
time  of  his  death,  together  with  10002.  to  his  wife  Micah,  in  satisfac- 
tion of. dower,  &c.  In  October  1669,  he  wrote. a  codicil  in  these 
words  :  "  Whereas  there  is  lOOOZ.  given  to  th6  said  Micah  by  my 
former  will,  I  do  now  give  1600i*  and  whatsoever  is  in  my  former  will 
to  my  wife,  and  that  my  former  will  shall  stand  in  full  force,  not- 
withstanding the  codicil i"  The  testator  died,  and  then  his  wife  ; 
and,  upon  the  question,  whether  her  executors  should  have  both 
the  lOOOi.  and  1600i.,  the  Court  was  clearly  of  opinion,  that  they 
should  have  only  1600{.  and  that  the  testator,  besides  the  specific 
legacies,  intended  to  give  his  wife  no  more,  and  therefore  decreed 
accordingly. 

Again,  in  the  before  mentioned  case  of  the  Duke  of  St.  Albans  v. 
Beauderk,{p)  Dianaj  Duchess  Dowager  of  St.  Albans,  made  her 
will  in  1734,  and,  after  disposing  thereby  of  some  of  her  personal 
estate,  as  to  the  residue  expressed  her  intention  to  dispose  thereof 
by  codicil  or  codicils,  which  she  directed  to  be  part  of  her  will. 
In  1738  she  made  a  codicil :  in  1740  she  made  two  others,  not  to 
the  presfent  purpose ;  in  September^  1741,  she  made  a  fourth  codicil, 
under  which  the  jparticular  legatees  claimed  additional  legacies; 
but  the  residuary  legatee  contended  it  was  by  the  fi-ame  and  mean- 
ing of  it  intended  to  be  substituted  in  the  place  of  the  first  codicil. 
After  long  arguments.  Lord  Hardtoicke  declared,  he  thought  it  a 
case  of  very  great  difficulty,  and  took  time  till  the  6th  of  July  1743, 
tviien  he  gave  his  opinion,  stating  largely  the  two  codicils ;  the 

f  m)  3  Atk.  636:  (n)  2  Bra  C.  C.  52^.  (o)  4  Madd,  263, 

ifi)  Jlnch  R.  29a  (g)  2  Atk.  636. 
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material  parts  w^ere<^f  were  as  follows,  comparing  each  article  with 
the  opposite  column. 


First  Codicil. 
By  virtue  and  in  pursuance  of 

the  power  reserved  in  my  last  will 

and  testament,  I  do  declare  that 

this  writing  shalVbe  a  codicil  to 

and  part  of  my  will* 
1  give  and  bequeath,  viz. 

To  Lord  Henry  Beauderk  1000/. 

To  Lord  George    -    -    -  1000/. 

To  Lord  witcfrery    -    -    -  1000/. 

To  LoM  Vere  100/.  worth  of! 
either  pictares,  China,  or  Ja- 
pan* 


To  Lord  Sidney  100/.  worth  of 
either    pictures,  furniture,   or 
plate. 
To  Lord  Jfimea  100/.  of  plate^ 

books,  or  furniture, 
To  Miss  Caroline  my  single^ 

stone  diamond  ring.  - 
To  my  eldest  son  my  ruby  ring. 
To  his ,  wife  my  emerald  ear  ^ 

rings. 
To  Lady  Die  my  ruby  ear  rings 

with  pearl  drops.  . 

To  fVebb,  my  woman,  500i.  tor 

her    diligent,   honest,    faithful 

service. 
To  Catherine  Dickens  -  200/. 
To  Die  Wise  ...  -  20/. 
lo  James  BitchaneU  -  -  50/. 
To  J?tar,  the  cook .  -  -  .  50/. 
To  all   the.  servants  one.  yearns 

wages. 
To  several  persons   legacies  of 

Chinas 

To  several  persons  small  legacies, 
both  specfic  and  general,  of 
whom  no  notice  is  taken  in  the 
fourth  codicil. 

And  now  I  desire,* that  what  re- 
mains in  money,  &c.  may  be 
.applied  to  the  best  use,  for  the 
advantage  and  increase  of  Miss 
Caroline  BeauderVs  fortune, 
which  I  leave  to  the  fidelity, 
discfetibnj  and  care  of  my  exe- 
cutors and  sons,  Lords  Sidney y 
Verej  Henry ^  George^  and  James. 


Fourth  Codicil. 
The  same  introduction,  By  tnr- 

/tC6,  &c.. 


To  Lord  Henry  -  -  -  300/. 
To  Lord  George  -  -  -  300/. 
To  Lord  Aisbmf  -.  ^  -  300/. 
To  Lord    Vere.   100/.   worth   of 

either  pictures,  China,  Japan 

or  furniture. 

To  Lord  Sidney  lOOl.  worth  of 
either  pictures,  plate,  or  furni- 

.  ture.  . 

To  Lord  James  lOQJ.  worth  of  fur- 
niture, China  or  plate. 


These  legacies  were  given  in  the 
same  words  as  in  the  first 
^odicil. 


To  my  woman,  Webh^  600/.  for' 
her  diligent,  honest,  faithful 
services." 

To  Catherine  Dickens     -    200/. 

To  Die  Wise    ...    -    lOO/. 

To  James  BwhaneU        -       50/. 

To  Francis  Biar   .    .    -      50/. 

To  T.  Jones  20/.  and  to  the  rest 
of  her  servants  one  year's  wages. 

To  Lady  Die  all  her  China. 


And  noW,  &c.  (same  as  in  the 
first  codicil,)  which.  I  leave  to 
the  discretion,  care  and  fidelity 
of  my  executors,  and.  sons. 
Lords  Fere,  Sidney,  George 
and  Henry: 
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After  a  tery  elaborate  cUscassion  of  the  inrtruinents  themselres^ 
and  then  the  authorities  which  he  considered  applicable  to  the  casct 
his  Lordship  decided  upon  the  internal  evidence,  which  the  second 
instrument  furnished,  of  its  not  being  the  Duchess's  intention  to  give 
by  the  fourth  codicil  accumulative  legacies;  and  in  decreeing,  hi» 
Lordship  added,  ^  I  declare,  that  the  legatees  here  are  entitled  only 
to  the  legacies  under  the  fourth  codicil,  and  shall  j^ive  these  direc* 
tions  to  the  register :  A  question  arising  on  the  construction  of  the 
first  and  fourth  codicils  to  the  Duchess  of  St  Albcauf  will,  whether 
such  persons  to  whom  any  pecuniary  legacies,  or  any  legacies  con^* 
sisting  in  quantity  ot  value  in  plate,  books,  Japan,  china,  or  fumitsre, 
or  any  of  them,  given  by  both  the  said  codicils,  are  entitled  to  botb 
the  said  legacies^  or  only  to  one  of  them ;  I  declare  that  such  per- 
sons are  not  entitled  to  both,  but  only  to  the  legacy  given  by  the 
last  codicil." 

Again,  in  CampbeU  v.  Earl  of  Radnorj{q)  EliztAeih  Butchucn^ 
by  will  dated  1st  August  1761,  gave  several  legacies,  among  othersy 
to  Mary  CoB,  101.  also  to  Mary  fVooldridge  and  Barbara^mith 
other  legacies.  By  a  codicil  dated  in  1768,  she  gave  to  Mary  CaII» 
401.  instead  of  lOl.  in  the  will ;  to  Mrs.  Wooldndge,  for  Jier  and  her 
brother,  1001.;  to  Barbara' Smiihj  2001.  By  a  second  codicil  in 
1777,  she  gave  to  Mary  Catty  401.  instead  of  lOL  in  the  will ;  to 
Mary  WoMridge  for  herself  and  family,  lOOL  ;  to  Barbara  SmUhf 
200L  The  bill  prayed  that  the  second  codicil  might  be  declared  to 
have  revoked  the  first,  and  for  that  purpose  it  was  contended,  that 
the  second  cbdicil  was  made,  under  a  variation  of  circumstances,  to- 
enlarge  some  of  the  legacies,  the  testatrix  consideringthe  first  codi- 
cil as  being  to  be  immediately  destroyed  after  the  execution  of  the 
second ;  in  proof  of  which  it  was  proposed  to  read  the  evidence  of 
/action  the  attorney,  who  prepared  the  second  codicil,  but  this  was 
rejected.  Lord  Loughborough  said,  if  the  reading  of  the  evidence 
of  Jackson  was  opposed  there,  it  would  be  better  to  proceed' upon  it 
in  the  Ecclesiastical  Court  for  a  repeal  of  the  probate  of  the  codicil; 
that  evidence  would  have  been  a  ground  to. exclude  the  codicil  from 
the  probate.  The  cause  stood  over,  and  coming  on  again  a  few 
days  after,  the  Lords  Commissioners  Loughborough^  Askurstj  and 
Hothanif  decreed  the  second  codicil  a  mere  substitution  for  the  first, 
and  therefore  that  the  defendants  were  entitled  to  the  legacieft  giveo 
by.the  second  only. 

In  Moggridge  v.  T%ackw€U,(r)  the  testatrix  made  her  will  in  1 779, 
and  afterwards  added  four  codicils,  of  which  the  two  first  contained 
legacies  to  the  same  persons  very  nearly  similar.  The  first  question 
was,  whether  those  legacies  in  the  second  codicil  were  to  be  con- 
sidered as  additional,  or  .as  mere  repetition.  The  first  codicil  was 
dated  the  13th  of  AprU  1780,  and  was  in  the  hand  writing  of  the 
testatrix,  and  was  to  the  following  efiect ;  <*  Codicil  to  my  last  vvill 
and  testament,  which  I  desire  to  he  taken  as  part  thereof:  I  give  to 
Peter  Trickei,  of  Craven-street,  lool. ;  to  fVitKam  PoOock,  of Dom^ 
ing-atreet^  1001. ;  to  Elizabeth  ThaekwM,  eldest  daughter  of  John 
Thackwelly  600{.  three  per  cent,  consolidated  Bank  annuities,  with 
the  dividends  to  accumulate  till  she  attains  twenty-one ;  to  the  four 
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joanger  daughtersr  of  Join  ThackmiU^  4001.  each  in  (rtock,  with  th^ 
divkfends  to  accuinulate  till  twenty-one  ;  and  if  tny  of  the  above 
daughters  of  John  ThackweU  die '  before  twenty-one,  their  portions 
.to  1^  divided  among  the  rest;  to  George EUioit  lOOl.  over  aiid  above 
what  I  have  given  him  l)ty  my  will."  The  legacy  to  £.  ThackweU^ 
as  it  stood  originally  in  the  first  codicil,  was  6001.  stock  generally, 
but  it  had  been  Altered  by  striking  out  the  word  '^  stock,"  and  inter* 
lining  in  the  hand-writing'  of  Robert  ffoodford  the.  words  "  three 
f^  eeni.  consolidated  Bank  annuities."  -  The  second  codicil  was  in 
the  hand-writing  of  Robert  Woodford,  dated  the  10th  oiMay  1780, 
•and  to  the  following  effect :  "  Codicil  (o  my  last  will  and  testament, 
which  I  desire  to  be  taken  as  part  thereof:  I  give  to  Peter  Tricket,  of 
Craven-etreety  lOOL  the  same  to  fVUUam  PoUock^  of  Downing-etfeeif 
to  EUzabeih  ThaekweU^  eldest  daughter  of  John  ThackwMy  6001. 
three  per  cent,  consolidated  Bank  annuities ;  and  I  order  my  execu- 
tors to  accumulate  the  dividends  for  her  benefit,  to.  be  paidwith  the 
principal  to  her  at  twenty-one  ;  the  same  to  Judifh,  another  daugh- 
ter, upon  the  same  terms ;  2000Z.  three  per  cent.  cohaoUdated  Bank 
annuities  to  the  other  four  daughters  of  John  Thackwellj  to  be  divid- 
ed equally  among  such  iu  are  living  at  my  decease,  upon  the  same 
temds ;  but  if  any  die  before  tWenty-one,.  such  legacies  with  the 
HcGumulation  to  be  eqd'ally  divided  aniong  the  surviving  sisters ;  to 
Ellen  Pheasant;  51.  per  annum  during  her  life,  ooore  than  I  have 
given  her  by  my  will ;  to  Cteorge  IMiottf  100/.  more  than  I  have 
given  him  by  my  will,  if  in  my  service  at  my  decease."  Both  codi-* 
cils  were  signed  by  the  testatrix,  but  not  attested.  By  the  other  two 
codicils,  which  were  written  by  herself,  Ettiott  had  two  other  lega- 
cies, mz.  50L  and  201. ;  alid  th^  testatrix  spoke  of  him  in  high  terms. 
EOiott  and  Pheasant  had  legacies  by  the  will.  Woodford  died  >  in 
the 'testatrix's  lifetime.  "  • 

Parts  of  Lord  7%tirfo«''«  judgment  are  reported  in  the  following 
w;ords  :  "The  first,  question  is,  whether  the  legacies  are  to  be  con- 
sidered as  additional  or  only  a  repetitioii  %  The  question  arises  mere- 
ly between  the  codicils.  With  regard  to  the  will,  the  codicils  are  cer- 
tainly additional ;  but  the  question  is,  whether  they  lire  so  with  respect 
to  each  other,  or  mere  repetition?  It  is  true,  the  general  presump- 
tion is,  that  where  a  person  leaves  two  different  instrumedts,  as  a  will 
and  a  codicil,  or  two  codicils,  legacies  given  by  both  to  the  same 
persons  are,  generally  speaking,  to  be  'considered  as  additional ; 
and  that  presumption  is,  upon  .the  other-  side,  checked  by  this,  un- 
less thftre  appears' to  be  some  intention  to  the  contrary.  I  am  sorry 
to  say,  it  is  left  by  former  determinations  upon  very  indistinct 
grounds;  and  it  is  a  great  inconvenience,  when  a  question  of  this 
kind  fells  to  be  decided  upon  grounds  not.  distinct.  But  it  is  im- 
possible now  to  lay  down  a  rule  of  discretion,  without  departing 
fitom  the  cases,  which  have  established,  first,  that  the  second  instru- 
ment is  additional  tp  the  first,  because,  prima  facie,  there  is  no 
reason  why  the  second  instrument  should  be  made,  unless  the  in- 
tention was  to  add  to  the  first;  but  this  of  course  must  be  checked 
by  this,  that  if  there  be  evidence,  that  instead  of  addition,  it  was 
intended  simply  aft  repetition,  it  is  not  additional ;  and  single  teper 
Itfiofi,  VBlhfBFe  \l  is  exact  andpunctualy  has  beeja  regarded  as  sufficient 
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proof,  that  it  is  only  intended  for  repetition  ;  but  especially,  if  be- 
yond that  general  article  of  presumptiiHi,  the  second  affords  also 
other  presumption  of  an  intention  to  make  it  to  explain  the  first; 
that  purpose,  if  it  can  be  manifested  and  properly  produced  by  the 
form  of  the  second,  goes  a  muUo  magi^  to  prove,  that  the  second 
bequest,  given  only  with  such  different  terms  as  serve  to  assi^  that 
purpose,  will  be  considered  *as  a  stronger  prodf,^  (hat  they-  are  tlie 
same  legacies  better  and  more  correctly'  explained.  •  I  may  state  at 
the  outset,  that  certainly  it  was  not  intended  that  the  second  codicil 
should  be  a  substiti^te  for  the  first;  that  is  clear,  because  by  the  first 
there  is  a  legacy  io^Woodford,  and  none  by  the  second ;  and  there 
is  no  expression  in  the  second  purporting  to  adeem  the  legacies  giv- 
en by  the  first ;  and  by  law  tho^e-  cannot  be  adeemed  by  an  instru- 
ment not  relating  to  the  first,  and  so.  foreign  to  it  as  the  second 
codicil  is  in  this  case.  If  the  second  instrument  makes  any  or  all 
a  repetition,  it  m.ust  be  because  the  second  legacies  purport  to  "ex- 
plain the  iirst ;  and  they  are  so  exactly  in  the  same  words  as  to 
raise  a  probability  from  that  circumstance;  and  standing  in  the 
context  they  are  apparently  to  recall  the  subject  and  repeat  the  in- 
fltrumentfi."^  Then,  after  noticing  the  explanatory  alterations  in  the 
second  codicil,  in -the  bequests  to  Judith^  and  the  other  fo^r  daugh- 
ters of  Thackwell,  his  Lord^ip  continued  ;  "  It  is  justly  contended 
upon  the  bequests  to  Elliott  and  Pheasant,  that  by  the  circumstance 
of  referring  in  each  of  these  tp  the  will,  it  is  plain  she  meant  each 
to  appfy  in  accumulation  to  the  will.  If  in  other  respects  these 
codicils  wer6  so  framed,  that  the  presuihption  would  nave  arisen 
from  no  other  quarter,  and  if  the  legacies  given  by  them  bad  heeft 
upon  diflferent  terms,  and  there  were  no  other  circumstance  to  con-, 
trol  the  inference  from  Uience,  these  words,  ^  more  than  I  have  given 
by  rnjfiviU,^  in  the  second  codicil,  might  have  applied,  to  both  the 
will. and  codicil.  But  the  same  interest  being  giveii  in  so  nearly 
the  same  terms,  those  words  fairly  assist  the  mference,  that  in  wri- 
ting the  second  codicil,  she  thought  she  was  doing  the  same  thing 
as  when  writing  the  first,  and  making  a  gift  additional  to  the  will 
only :  and  to  the  apparent  reason  for  repeating  the  legacies  to  the 
same  persons,  may  be  added,  if  necessary,  that  the  same  person  who 
wrote  the  second  codicil,  began  to  write  the  interlineation  upon  the 
firsts  and  found  that  it  would  too  much  obliterate  the  first,  and  pro- 
bably did  not  wish  that  ther  legacy  to  himself  should  appear  in  his 
own  hand-writing,  but  rather  that  it  should  remain  in  her's,  without 
any  appearance  of  meddling  on  his  part.  But;  whatsoever  the  rea- 
son may  be  (to  keep  clear  of 'too  remote  conjectures^)  it  is  plain, 
that  within  the  reason.of  all  former  determinations,  there  is  too-mucb 
evidence,  that  instead  of  intending  this  as  additional,  because  there 
18  no  reason  why  she  should  made  it  unless  fpr  the  sake  of  addition, 
therQ  is  a  very  distinct,  reason  for  the  contrary,  and  that  becomes 
much  enforced  by  the  reference  to  the  will  only,  as  the  instrument 
under  which  EUiott  and  Pheasant  had  legacies.  Therefore  each  ia 
ancillary  to  the  will  only ;  and  these  legacies  are  not  additional. 

In  JlUm  v.  CalUnv,{s)  Elizabeth  Metcalf  by  her  will,  in  lllAy 
gave  to  trustees  5001.  to  be  invested  in  the  public. funds,  in. trust  to 
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paj  the  int^est  to  E.  Bowfidd  for  life,  for  her  separate  use,  and 
after  her  death,  to  transfer  the  principal  to  and  among  all  her  chil- 
dren living  at  her  death,  the  children  of  a  deceased  child  to  take  its 
parent's  share ;  and  if  E,  Bousfteld  died  without  teaving  issue,  then 
to  transfer  the  same  to  and  among  all  her  brothers  and  sisters  living 
at  her  death  ;  and  similar  legacies  w^re  given  for  the  benefit  of  the 
two  sisters  of  JS.  Bausfieldy  and  their  children.    The  testatrix  made 
two  codicils,  dated  in  177^  and  1780.     By  ^the  former,  she  noticed 
a  legacy  of  500Z.  given  in  her  will  to  C  HobbSy  and  bequeathed  ta 
her  trustees  the  further  9um  of  5001.  upon  the  like  trusts  for  the  be* 
nefit  of  th6  said  C  HobbSj  to  be  paid  to  her  at  such  time  and  man- 
ner as  the  5002.  mentioned  in  the  teatatrix^s  will  was  direcied  to  be 
paid  to  her.    In  the  second  .codicil  there  was  not  any  augmentation 
of  the  legacies.    By  a  third  codicil,  in  May,  1785,  sh^  gave  to  the  • 
three  children  of  £.  Bousfidd^  then  deceased,  the  legacy  or  sum  of 
500L  in  the  names  and  proportions  following :  2001.  to  her  daughter, 
C.  Bcusfield;  150{.  to  her  son,  T.  Boasfield;  and  1502.  to  her  son, 
Gt  Bouafiddy  payable  at  their,  respective  ages  of  twenty-one,  with 
benefit  of  survivorship  upon  the  death  of  any  under  that  age  ;  and 
she  directed  that  the  500i.  should,  immedialelv  after  her  death,  1be 
invested  in  the  name  of  one  of  her  trustees,  to  be  laid  out  for  the  use 
of  the  legatees  in  some  of  the  public  ftinds,  in  manner  and  for  the 
purpose  therein  mentioned.    E.  Bousfield  died  in  July^  1782,  leav- 
ing four  children,  Thomas^  George,  Catherine^  and  Harriet,  vho 
were  all  living  at  the  date  of  the  will.    In  December,  1782,  Harriet 
died  an  infant,  without  issue ;  and  in  1789,  Thovmae  died  without  is- 
sue.    In  April,  1794,  the  testatrix  died ;  at  which  time  George  and 
Catherine  Bousfield  were  the  only  surviving  children  of  £.  Bousfield. 
The  question  was,  whether  they  were  entitled  to  two  legacies  of  * 
5002.,  or  to  a  single  legacy  of  that  amount  only.    Lord  Ah)anley,ilL. 
R;  after  noticing  the  death  of  £.  Bousfield  as  afiTordi^g  reasons  why 
the  testatrix  might  think  it  necessary  to  alter  the  disposition  of  500l. 
made  in  her  favour,  proceeded :  '^  It  is  impossible  to  suppose  she 
(the  testatrix)  could  have  meant  any  thing  more  than  a  distribution 
of  that  same  sum,  in  such  a  manner  that  the.  vvhole  might  be  enjoy- 
ed by  the  three  children.    It  must  not  be  forgot,  that,  though  it  is 
unequally  divided,  each  takes  a  greater  interest  than  if  she  had  per- 
mitted the  will  to  remain.  .  It  was  ingeniously  pressed  for  these  chil- 
dren (and  we  must  in  these  cases  resort  to  small  circumstances,)  that, 
this  is  not  a  case  of  augmentation  by  the  will,  but  by  a  codicil.  But 
I  cannot  think  that  in  this  case  that  makes  any  difference.    The 
presumption  I  raise  is  from  this :  that  in  the  very  scune  instrument, 
where  she  did  mean  aifditional  bounty,  she  has  said  so ;  and  when  I 
consider  the  particular  circumstances  of  this  case,  they  are  fully  suf- 
ficient to  rebut  the  general  presumption.     I  agree  fully  with  Lord 
ThurUno,  that  it  is  much  too  late  to  contend,  that  mnplidter  lega- 
cies, given  to  the  same  person  by  two  instrument^,  bearing  different 
dates,  (for  that  I  must  always  guard  it  with,  and  I  hope  the  Ecclesi- 
astical Court  will  not  go  on  to  prove  papers  without  date,)  shall  not 
be  i|n  accumulation.     Hooley  v.  Hatton{t)  is  so  ftiUy  gone  into  in 
'  ~  les  v.  Morrisonj{u)  that  it  is  not  necessary  to  state  it.    It  has 
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jiot  escaped  my  attention,  that  in  one  of  the  codicils  in  tbat  ca«e,  but 
not  that  upon. which  the  question  arose^  tha  testatrix  uses  the  words 
*'over  and  above."  James  Y.Semmens^x)  shows  how  very  slight 
circumstances  wiH  be  sufficient  to  rebut  the  presumption  the  law 
makes.  There  the  same  question  of  double  legacies  arose  in  a  court, 
of  law.  By  the*  will,  an  annuity  of  lOi.  was  given  to  the  wif(a,  Cdh 
therine  Semmena,  payable  yearly.  By  the  codicil,  in  which  are  th^ 
remarkable  wordsy  ^  my  farther  will  is,'  the  same  annuity  is  given  out 
of  the  same  Qstate  to  the  same  person,  only  payable  quarterly  instead 
of  sinnually.  I  think,  a  great-  deal  more  argument  arose  upon  that 
tase  than  can  arise  upoii  this ;  for.my  judgment  is,  that  there  is. in* 
ternal  evidence  in  this  will  and  these  codicils,  that  the  testatrix  had 
in  contemplation  the  different  situation  of  the  family;  that  they 
•could  not  tal^e  the  whole  benefit  she  intended ;  and  she  sets  about 
making  another  disposition  move  beneficial  and  more  definite  than 
before.  Therefore  I  am  of  opinion,  she  meant  the  second  disposi- 
tion to  be  a  substitution  for  the  other.  The  word  '  the'  cannot  weigh 
in  this  case ;  for  the  testatrix  use?  that  word  as  to  all  the  original 
legacies." 

Again,  in  tha  case  .of  Caate  v.  i?oyd,(2/)Sir  Eyre  Coote,  by  his 
willj  made  certain  provisions  for  his  wife,  Lady  Coote,  the  defen- 
dant ;  and  gave  several  legacies,  and  directed  his  residuary  estate 
to  be  laid  out  in  the  purchase  of  lands,  to  be  settled,  &c.  Soon 
after  making  his  wiU,  the  testator  ti^ent  to  the  East  Indies  ;  and  in 
October^  1780,  he  made  a  codicil,  fay  which  he  confirmed  bis  will, 
and  gave,  to  Lady  Coote  10,000i.,  to  be  paid  within  twelve  months 
after  his  death ;  he  also  gave  several  other  .legacies,  and  appointed 
the.  plaintiff.  Dean  Cooie^  residuary  legatee,  in  December,  1780,  be 
made  another  codicil,  by  which  he  gave  Lady  Coote  10,000/.,  and- 
repeated  all  the  other  legacies  in  the  former  codicil,  in  nearly  the 
same  words  as  were  used  in  the  former  codicil }  he  also  added  a  le- 
gacy of  5000i.  to  his  god-daughter,  \A.  Monktofii  and  appointed  his 
brother,  the  plaintiff,  residuary  legatees  The  codicils  ware  wrapped 
up  together  m  a  sheet  of  paper.  The  bill  was  filed  by  the  plaintiff, 
as  execntpr  and  residuary  legatee,  praying  that  the  defendant.  Lady 
Cao^e,  and  the  other  legatees,  might*  accept  the  legacies'  in  the 
former  codicil  in  full  satisfaction  of  their  legacies.  Lord  ThyrUnfij 
C,  after  stating  the  case;  spoke  to  the  following  effect :  ''  All  the 
cases  were  gone  through  in  argument,  from  the  Civil,  the  .Canon, 
and  pur  own  law.  I  do  not  repeat  them^  because  I  refer  entirely  to 
the  argument  of  Mr.  Justice  Aston,  in  Hooley.v.  Hattonj^z)  who 
went  through  the  doctrine  of  them  all  witha  particularity,  method, 
and  sufficiency,  seldom  to  be  met  with ;  and  from  that  argument,  I 
take  it  was  the  result,  that  when  the  same  legacy  is  given  in  a  will  and 
a  codicil,  the  Court  generaUy  takes  it  as  accumulative  ;(a)  byt  that 
the  Court  has  not  considered  the  presumption  as  very  strong,  but 
idight  circumstances  have  been .  held  to  control  it.  .  Where  it  ia 
evident  the  testator  meant  to  repeat  the  legacies,  they  are  not  du- 
plicated. I  think  here  the  testator  meant  to  leave  but  one  codicil, 
and  only  to  add  the  legacy  to  Miss  MofMan.    It  would  be  extraor- 
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-  diiisry  be  should  repeat  exactly  the  same  legacies  to  perspns,  stand*- 
ingin  so  different  degrees  of  relationship  to  him  as  the  several  lega-^ 
teeSy  and  that  the  residuary  clause  should  be  exactly  the  same  in 
both.     The  last  codicil  therefore  alone  ought  to  stand.** 

The  case  next  in  order  is  Barclay  v.  Waintmight  ^{b)  there,  La* 
iham  Arnold  having  made  his  will  on  the  15th  of  March  1777,  added 
a  codicil,  dated  the  same  day  aa  his  will,  and  attested  by  the  same 
witnesses,  wherein  he  gave  many  legacies ;  he  afterwards  made  « 
second  codicil  dated  7th  of  December  1778,  entitled,  '*  A  codicil  to 
be  added  to  and  taken  as  part  of  the  last  will  and  testament  of  me 
Latham  Arnold,  &c.''  In  the  second  codicil,  and  after  giving  addi*- 
tional  directions  respecting  the  carrying  on  of  his  trade,  he  gave 
equal  or  greater  legacies  to  every  person  to  'whdm  he  had  given 
legacies  by  the  former  instrument,  except  such  as  had  died,  or 
ceased  to  be  in  that  character,  in  respect  to  which  he  had  given 
them  legacies,  and  the  same  reason  was  given.  There  was  a  difier^ 
ence  between  the  first  and  second  instruments  respecting  legacies 
to  Joseph  Dean  and  Miss  Careless;  to  the  former  of  whom  an  an* 
Duity  of  100/.  was  conditionally  given,  instead  of  2001.  sterling.  A 
person  named  Waterman  also  had  a  legacy  by  the  will :  not  any  by 
the  first  codicil :  but  in  the  second  a  legacy  was  given  him  in  addi- 
iion  to  the  legacy  by  the  wiU.  Lord  AlvanUy,'  M.  R.  said,  **  There 
18  no  doubt  that  the  second  codicil  is  intended  throughout  and  en- 
tirely as  a  substitution.  It  is  now  too  late  to  deny  that  it  is  settled, 
and  acquiesced  in  as  a  rule  of  the  Court,  that  simpliciter  and  prima 
fade,  two  different  instruments,  giving  legacies,  whether  of  the  same 

'  or  a  larger  amount,  and  more  particularly  of  a  different  species,  shall 
be  held  accumulative,  and  not  a  substitution.  That  was  determined 
in  Hooteyv.  Hatton,{e)  and  it  is  too  late  now  to  discuss,  whether  it 
was  a  wise  determination  or  not.  Great  pains  were  taken  in  it,  and 
Lord  Thurlow,  in  Co(^e  v.  Boyd,{d)  considers  it  as  established ;  but 
it  never  was  established  as  more  than  a  prima  facie  rule^  Coo^e  v. 
Boyd  must  determine  this  case ;  and  is  not  near  so  strong  as  the 
argument,  that  this  codicil  is  a  mere  substitution."  His  Lordship 
accordingly  held  the  second  codicil  a  Substitution  for  the  other.  At 
the  conclusion  of  his  decision  he  stated  the  case  of  Foy  v.  Foy^ie) 
upon  which  he  observed  there  never  was  any  decree,  and  that,  there- 
fore, it  must  never  be  cited  again. 

The  next  case  is  Osborne  v.  the  Duke  of  Leeds. {f)  The  Duke 
o(  Leeds,  the  father  of  the  defendant,  by  his  will,  dated  the  23d  of 
June  1791,  devised  his  real  and  personal  estate  to  his  son  and  heir 
the  defendant,  then  Marquis  of  Carmarthen,  in  fee,  subject  to  the 
payment  of  his  debts,  and  funeral  expenses,  and  to  a  provision  for 
the  Dutchess,  and  also  subject  (among  other  legacies)  to  the  pay- 
ment of  10,0001.  to  his  son  Lord  S.  G.  Osborne  at  twenty-one,  and 
10,000{.  each  to  all  after  born  children,  sons  at  twenty-one,  and 
daughters  at  twenty-one,  Slc,  with  provisions  for  maintenance  dur- 
iog  minorities :  and  he  appointed  the  defendant,  then  Marquis  of 

(b)  3  Ve«.  jun  4612.  (c)  Sufira,  p.  22.  (d)  Supra^  preceding  page. 

\e)  1  Bra  C.  C.  393.  note.    1  Cox's  cases,  163.    The  Editor  has  searched  the 
RiKister's  entry  and  minute  books,  but  this  case  is  not  to  be  found  in  either. 
Of)  5Vea.369. 
vou  If.  E 
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Carmarthen^  his  executor.  By  a  codicil  in  1796,  the  testator'  be- 
queathed to  Lord  S,  G.  Osborne,  all  his  stocks, 'funds,  &c.  in  the 
books  of  the  Bank  of  England,  or  of  the  East  India  or  any  other 
public  company.  By  a  second  codicil,  l|e  gave  some  trifling  legar 
cies.  He  made  a  third  codicil  unattested,  dated  in  ^prU  1698,  as 
follows:  ^'Whereas,  I  have  by  will  given  the  sum  of  10,000{.  as  a 
portion  for  Lord  S.  G.  Osborne ;  and  having  since  otherwise  pro- 
vided for  him,  I  now  revoke  the  said  legacy ;  and  give  the  sum  of 
10,0001.  to  my  dear  daughter  Lady  Catherine  A.  S.  Osborne;  and  I 
do  hereby  declare  this  to  be  a  codicil  to  my  last  will  and  testament.'' 
By  indentures  of  lease  and  release,  dated  in  June  1797,  the  testator 
had  conveyed  certain,  hereditaments  upon  trust  to  secure  Lord  S, 
G.  Osborne  a  portion  of  10,000{.  The  children  of  the  testator,  at 
the  date  of  the  will,  were  the  Marquis  of  Carmarthen  and  two 
daughters,  respectively  provided  for  by  his  first  marriage,  and  one 
son,  Lord  S.  G.  Osborne,  by  his  second  marriage.  Lady  Catherine 
A.  S.  Osborne  was  born  a  few  weeks  before  the  date  of  the  third 
codicil.  The  testator  died  31st  January,  1799.  The  only  stock 
standing  in  his  name  at  his  death  was  about  30001.  India  stock: 
Upon  the  bill  filed  by  the  two  younger  children  against  the  execu- 
tor, the  question  arose  upon  the  claim  of  Lady  Cciherine  A.  S.  Os- 
borne to  two  legacies  of  10^000/.  In  opposition  to  that  claim,  the 
Duke  of  Leeds  offered  parol  evidence  upon  the  subject  of  the  pro- 
vision of  the  younger .  children.  The  Duchess  of  Leeds  deposed, 
that  five  weeks  afler  the  birth  of  Lady  Catherine^  the  late  Duke  had 
informed  her  he  bad  made  a  provision  of  10,000/.  for  her.  Other 
evidence  was  adduced  in  prpof  of  the  testator's  intention,  in  oppo- 
sition to  the  claim  of  the  double  legacy.  There  were  two  questions, 
first,  whether  Lady  Catherine  was  entiled  to  two  legacies  of  10,0002., 
or  to  0716  only,  hard  Ahanley,  M.  R.  said,  that  he  had  satisfied  him- 
self that  upon  the  true  construction  of  the  will  and  codicil,  and  the 
circumstances  under  which  they  were  made,  there  was  no  liecessity 
to  resort  to  evidence,  to  support  the  construction  of  the  executor ; 
being  of  opinion^  that  the  legacy,  according  to  the  true  construction 
of  the  will  and  codicil,  was  not  to  be  held  accumulative,  but  only 
a.gifl  of  the  same  portion  and  provision  by  the  testator  to  his  daugh- 
ter by  name,  to  which  before  she  was  entitled  under  the  description 
of  after  born  children.  Being  of  that  opinion,  it  was  for  him  to  say 
little  upon  the  evidence,  which  he  should  have  found  great  difficulty 
in  admitting.  His  Lordship,  in  a  subsequent  part  of  his  judgment, 
gave  his  reasons  for  considering  the  internal  evidence  of  the  instru- 
ment and  the  circumstances  conclusive  against  the  duplication  of 
the  legacy,  and  concluded  by  citing  the  case  otHeathcUe  v.  Heath- 
cote,  as  in  point. 

To  the  case  of  Cwrie  v.  Pye,  before  stated,(g)  the  recent  case  of 
Attorney  General  v.  Harley[h)  may  be  added,  as  the  last  of  that  class 
of  cases  discussed  under  this  section.  The  testatrix,  Ann  JVetpfon, 
executed  three  testamentary  papers,  by  the  last  of  which  she  gave 
legacies  to  the  same  persona  as  were  objects  of  her  bounty  in  the 
first  paper,  and  in  most  instances  to  the  same  amount,  and  under 
similar  qualifications.    In  the  first  was  the  following  bequest :  *<  To 

Car)  Si^ra,  p.  31.    17  Vcs.  462*  (A)  4  Mad  963. 
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MarthaHarky  (whom  the  testatrix  appointed  executrix)  for  attend- 
ing during  her  life  and  seeing  all  these  directions  executed  during 
her  life;  and  by  her  lost  will  and  testament  ordering  the.  same  to 
be  done  by  her  executors,  lOOOl."  In  the  third  testamentary  paper 
were  these  words ;  **  To  Martha  Harley,  tax  deducted  out  of  my 
property,  lOOOI.  and  by  this  paper  the  testatrix  appointed  Martha 
Marletf  executrix,^  The  cause  came*  on  upon  exceptions  to  the 
Master's  report,  who  had  reported  Martha  Harlejf  and  other  legatees 
entitled  to  double  portions.  Eight  exceptions  were  taken.  The 
other  exceptions  were  decided  upon  the  same  ground  as  the  first 
exception,  which  was,  that  the  Master  ought  to  have  certified,  that 
according  to  the  true  construction  of  the  will,  the  latter  only  of  the 
legacies  to  Martha  Harley  was  payable. 

In  support  of  the  exceptions,  the  cases  below(t)  were  cited.  Sir 
John  fjeachf  V.  C.  deliyered  the  following  opinion :  ^^  If  the  legacies 
to  Mrs.  JIarky  were  alone  to  be  considered,  she  would  be  plainly 
entitled  to  both;  but  the  question  here,  is,  whether  the  third  instru- 
ment  does  not  afford  internal  evidence,  that  it  was  meant  by  the 
testatrix,  not  as  an  addition  to  the  first  instrument,  but  as  a  substi- 
tution for  it.  It  begins  with. all  the  forms  of  the  first  instrument, 
with  the  same  expressions  of  religious  resignation,  nearly  in  the  same 
words ;  it  then  proceeds  to  appoint  Martha  Harley  her  sole  execu- 
trix, by  the  same  description  as  in  the  first  instrument ;  and  it  then 
proceeds  to  give,  with  little  variation,  the  same  legacies,  to  the  same 

rrsons,  who  were  the  objects  of  her  bounty  by  the  first  instruments 
think  the  inference  irresistible,  that  the  testatrix  intended  the 
third  instrument  as  a  substitution  for  the  first ;  and  that,  therefore, 
Mrs.  Harley  must  take  the  unconditional  legacy  of  lOOOL  given  by 
the  third,  instrument,  in  the  place  of  the  conditional  legacy,  given  by 
the  first."  The  exception  was  allowed.  To  the  preceding  class  of 
cases,  the  late  decisions  of  GUkspie  v.  •Alexander,  and  Hemming  v. 
Gurrey,  from  the  conclusion,  and  tp  which  the  reader  is  referred.(ft) 

Sect.  V^.  On  the  admissibility  o{. parol  evidence  to  rebut  the 
presumption  in  favoui^of  the  accumulative  legatees. 

We  proceed,  in  the  last  place,  to  inquire,  how  far  parol  emdence 
is  admissible,  to  rebut  the  presumption  in  favour  of  the  second  le- 
gacy being  accumulative ;  and  it  seems  now  settled,  that  it  is  not 
admissible. 

In  the  case  of  Oebome  v.  The  Duke  of  Leed«,({)  the  question  was 
fully  argued ;  but  Lord  Aloanley  avoided  giving  a  decision,  bb  the 
case  did  not  require  it.  He,  however,  in  the  course  of  his  judg« 
ment,  said,  that  he  should  have  had  great  difficulty  in  admitting  it.  ■ 
His  Lordship  is  reported  to  have  expressed  himself  in  the  following 
words :  *'  It  do^s  appear  most  clearly,  if  the  report  is  right,  that 
Lord  Tkarlow^  in  Coote  v.  J3oyd,(m)  thought  it  admissible  on  either 
8ide.(fi)  His  Lordship  did  admit  it  upon  that  side,  upon  which,  if 
this  plaintiff*  is  right,  it  was  not  necessary  ;  for  it  is  contended,  that 

(0  Garth  v.  Meyrkk^  Ridge*  v.  Morrisont  Hooley  v.  Hatton,  Coote  v.  Boyd, 
and  Bcnyon  v.  Benyon^  niftra, 

ik)  3  Sim.  &  Stu.  145.  311.  (/)  5  Ves.  369.  38a  tupm,  p.  33. 

(m)  Sv/trat  p.  33.  (n)  K]aov[i  fiidge*  v.  Morrkon,  wfira  p.. 34b 
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it  is  an  established  rufe,  taken  from  the  Spiritual  Court,  that  two 
legacies  are  accumulative,  if  given  by  two  instruments.  If  that  is  a 
rule,  I. admit,  I  camiot  raise  a  presumption  by  evidence  against  it; 
and  I  am  inclined  it  must  be  takw  to  be  a  rule.  Biit  in  Hociey  v* 
HiUt(m^{o)  from  which  that  is  taken,  the  authorities,  from  which  that 
rule  is  deduced,  had  no  idea  but  that  evidence  is  admissible ;  and 
it  is  stated  by  th^  writers  upon  the  Civil  Law,  that  the  legacies  shall 
be  apcumulative,  if  by  two  instruments,  unless  the  executor  can  show 
evidence  to  the  contrary.  If  it  is  taken  as  a  rule  of  this  Court,  it 
would  be  a  violation  of  it  to  admit  evidence  to  raise  a  presumption 
against  it.  I  should  therefore,  if  it  is  taken  as  a  rule  in  this  Court, 
be  very  unwilling  to  let  in  evidence  against  it,  first  for  the  executor. 
It  was  taken  for  granted  in.many  cases,  and  even  in  Hooley  v.  Hatr 
ton,  that  it  would  be  admissible ;  and  in  James  v,  SemmeMj{p)  it 
seeiQS  firom  one  passage  in  the  report,  as  if  the  Court  doubted, 
whether  parol  evidence  would  not  have  been  admissible." 

The  question  lately  came  before  Sir  John  Leach^  V.  C.  and  called 
for  a  decision  in  Hurst  v.  Beachy  before  stated.(9J  .It  was  the  sub* 
ject  of  the  second  question  in  the  cause,  viz.  How  far  parol  evi<» 
dence  was  admissible  to  prove,  that  the  testatrix  meant  the  legacy 
of  500{.  given  by  the  codicil  UxJohn  Beacky  as  a  substitution  of  that 
of'  300{.  given  by  the  will :  a  case  was  ordered  by  the  Vice  Chan* 
cellor  to  be  sent  for  the  opinion  of  two  civilicms ;  and  he  observed* 
'*  If  the  case  is  not  determined  by  decision  in  the  Ecclesiastical 
Court,  I  must  determine  it  by  the  principles  of  this."  A  case  was 
accordingly  sent  to  Dr.  Swabey  and  Dr.  Lushington ;  in  answer  to 
which,  they  stated,  they  were  not  aware  that  the  point  bad  ever  re* 
ceived  any  decision  in  their  Courts,  nor  indeed  been  the  subject  of 
discussion. 

Upon  the  questions  thus  submitted,  and  the  opinions  being  read, 
his  Honour,  after  disposing  of  the  first  question  in  the  words  be* 
fore  given,(r)  further  expressed  his  opinion  thus :  ^'  Upon  the  ques- 
tion, whether  evidence  is  admissible  to  prove  that  the  testatrix  did 
not  mean  that  the  defendant  should  take  both  sums,  there  are  no 
decisions  in  the  courts  of  equity.  There  are  obiter  dicta  for  the  ad- 
mission of  such  testimony  ;  but  in  the  Duke  of  Leeds  v.  OAomSy 
the  point  was  fully  argued,  and  Lord  Alvanley  appears  to  have  in* 
dined  against  receiving  it.  It  did  not,  however,  become  necessary 
there,  to  decide  the  question.  It  is  to  be  collected  from  the  Digest^ 
that  it  was  admitted  by  the  Civil  law.  This  Court  has  no  original 
jurisdiction  in  testamentary  matters;  it  acts  with  respect  to  them 
only  upon  the  ground  of  administering  a  trust ;  and  is  bound  to  adopt 
in  questions  of  legacy,  the  principles  and  rules  of  the  Ecclesiastical 
Court.  I  found  it  necessary,  therefore  to  direct  inquiry  to  be  inade 
in  that  Court  upon  this  point,  and  the  answer  that  I  have  received 
is,  that  no  decision  has  taken  place  there  upon  this  question,  and 
that  no  settled  opinion  H  formed  upon  it.  It  remains  then  to  be  cod* 
sidered  upon  the  principles  of  evidence,  which  are  received  in  our 
own  law.  Our  primary  principle  is,  that  evidence  is  not  admissible 
to  contradict  a  written  instrument.     In  some  cases  courts  of  equity 

(0}  Sufira,  p.  23.        {fi)  3  H.  BL  213.         {q)  auftra,  p.  35.    5  Mad.  S5U 
(r)  Sufira^  p.  25. 


Sect,  v.]  Of  the  StUisfmciion,  ^e.  37 

t 

raise  a  presuroptioii  against  the  apparent  inteation  of  a  testamentary 
instrument,  and  there  they  will  receive  evidence  to  repel  the  pre- 
sumption ;  for  the  effect  of  such  testimony  is  not  to  show  that  the 
testator  did  not  mean  what  he  has-  said,  but,  on  the  contrary,  to 
prove  that  he  did  mean  what  he  has  expressed.  Thus,  where  the 
Court  raises  the  presumption  against  the  intention  of  a  double  gift, 
by  reason  that  the  sums  and  the  motive  are  the  same  in  both  instru- 
ments, it  will  receive  evidence  that  the  testator  actually  intended 
the  double  gift  he  has  expressed.  In  like  manner  evidence  is  re- 
ceived to  repel  the  presumption  raised  against  an  executor's  title 
to  the  residue,  from  the  circumstance  of  a  legacy  given  to  him,  and 
to  repel  the  presumption  that  a  portion  is  satisfied  by  a  legacy  In 
all  these  cases  the  evidence  is  received  in  support  of  the  apparent 
effect  of  the  instrument,  and  not  against  it.  Here  the  evidence  ten- 
dered is  not  in  support  of  the  apparent  effect  of  the  instrument,  but 
directly  against  it.  This  codicil  leaves  unrevoked  the  former  lega- 
cy of  3002.  to  the  defendant,  and  makes  to  him  a  further  substantive 
gift  of  500/.  The  evidence  tendered  is,  that  the  testatrix  did  not 
mean  this  as  a  further  gift  of  5001.  but  meant  to  substitute  the  500{. 
in  the  place  of  the  former  300/.  I  am  of  opinion,  therefore,  that 
such  evidence  cannot  be  received  without  breaking  in  upon  the  pri- 
mary rule,  that  parol  evidence  is  not  admissible  ogafn^f  the  exprt^H-- 
ed  effect  of  a  written  instrument." 


CHAPTER  XVII. 

Of  the  satisfaction  and  release  of  Debts  hy  Legacies, 

Where  a  person  indebted  bequeaths  to  his  creditor  a  legacy,  equal 
to  or  exceeding  the  amount  of  the  debt  which  is  not  noticed  in  the 
will,  the  Courts  of  Equity,  in  the  absence  of  any  intimation  of  a  con- 
trary intention,  have  adopted  the  rule,  that  the  testator  shall  be  pre- 
sumed to  have  meant  the  legacy  as  a  satisfaction  of  the  debt.  This 
rule,  however,  though  long  well  established,  has  frequently  been  dis- 
approved, upon  the  ground  that  a  satisfactory  reason  cannot  be  as- 
signed, why  the  testator  should  not  have  intended  a  benefit  to  his 
creditor  beyond  the  amount  of  his  debt,  in  those  cases  where  th^re 
has  not  been  a  deficiency  of  assets.  Consequently,  a  strong  disposi- 
tion in  the  Court  has  been  repeatedly  evinced  to  form  exceptions, 
where  the  nature  of  the  gift  or  other  circumstances  attending  it, 
have  fiimished  grounds  for  inferring  an  intention  on  the  part  of  the 
testator,  contrary  to  that  assumed  by  the  rule.  But  where,  on  the 
other  hand,  a  crediidr  bequeaths  a  legacy  to  his  dfbtoTy  and  either 
does  not  notice  the  debt,  or  mentions  it  in  such  a  manner  as  to  leave 
his  intention  donbtfiil,  and  after  his  death  the  fiiecurities  are  found 
uncancelled  among  the  testator's  effects,  the  Courts  of  Equity  do 
not  consider  such  legacy  as  necessarily,  or  even  primAfacie^  a  re- 
lease or  extinguishment  of  the  d^bt :  but  requires  evidence  clearly 
expressive  of  the  intention  to  release  the  debt.  And  if  such  inten- 
tion do  not  appear  clearly  expressed  or  implied  on  the  face  of  the 
will,  evidence  from  other  sources  will  be  admitted  to  prove  the  re- 
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lease  of  the  debt    The  subject  of  Aese  prelimiDanr  obsenrations 
will  be  discussed  in  the  present  chapter,  under  the  following  heads : 

Sect.  I.  Where  the  legacy  operates  as  a  satisfaction  of  the  debt 

due  by  the  testator  to  the  creditor  legatee. 

1. — When  the  legacyis  given  simpliciter,  and  is  of  the 
same  nature  as  the  dAt^  imd  of  equal  or  greater 
amount, 

m 

2. — Where  it  operates  as  a  performance  of  a  coTenant. 

Sect.  II.  Where  the  legacy  has  not  been  deemed  a  satisfaction 

of  the  debt. 

.  1. — Where  the  legacy  is  of  less  amount. 

2, — Where  a  difference  is  made  in  the  time(^ payment  of 
the  legacy  and  thflt  of  the  debt. 

3. — Where  ^  a  d^erent  nature^  either — 
A.— w3«  to  the  subject  Uselfi—or 
B. — As  to  the  interest  given. 

4. — Where^  though  of  the  same  nature^  a  particular  mo- 
tive is  assigned  for  the  gift. 

5. — Where  the  debt  is  contracted  subsequently  to  the 
making  of  the  mU. 

6. — Where  the  legacy  m -contingent  or  uncertain. 

7. — -Where  the  debt  is  contingent  or  uncertain, 

8. — Jfhere  there  is  an  express  direction  in  the  wiUfor  the 
payment  of  debts. 

Sect.  III.  Inquiry  how  far  the  doctrine  of  satisfaction  is  affect- 
ed by  the  relation  subsisting  between  the  testator 
and  the  creditor  legatee. 

1. — W?iere  the  legatee  is  a  servant,  and  herein^qfthe  ad- 
missibility  of  parol  evidence. 

2. — WJiere  the  legatee  is  a  child,  and  herein^  the  distinc- 
tion between  a  legacy  and  an  advancement  of  a 
portion  by  the  parent. 

Sect.  IV.  Where  a  legacy  by  a  creditor  to  his  debtor  legatee 

does  or  does  not  operate  as  a  release  or  extinguish- 
ment of  the  legatee's  debt, — and  herein  of  the  effect 
of  appointing  a  debtor  executor^ 

Sect.  L  Where  the  legacy  operates  as  a  satisfaction  of  the 
debt  due  by  the  testator  to  the  creditor  legatee, 

1.  When  a  testator  being  indebted  bequeaths  to  his  creditor  a 
legacy,  simpliciter,  and  of  the  same  nature  as  the  debt,  and  not 
coming  within  the  other  exceptions  stated  in  the  second  section  of 
this  chapter,  it  has  been  held  a  satisfaction  of  the  debt,  when  the 
legacy  is  eqval  to  or  exceeds  the  amount  of  the  debt. 

Thus  in  Brown  v.  Dawsonj{ii^  Henry  Dawson  prevailed  on  his 
wife  to  join  with  him  in  selling  71.  iOs.  per  annum  of  her  jointure^ 
and  afterwards  6L  IOs.  per  annum  more.    Henry  Dawson,  having 

(a)  Pre.  Chan.  240. 
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gWen  two  notes,  that  his  executors  should  pay  her  those  two  sums 
during  life,  made  his  wiil^  and  gave  her  I4i*  per  annum  for  life,  and 
the  Court  held  that  the  bequest  wais  a  satisfaction  of  the  notes. 

So  in  Fowler  v.  FowUr^ib)  where  the  legacy  exceeded  the  debt : 
the  deceased  husband  of  the  defendant,  by  settlement  before  the 
marriage,  settled  lOOl.  per  annum  in  trust  for  her  separate  use,  for 
pin  money.  Two  years  arrears  having  become .  due,  the  husband 
made  his  will,  «nd,  after  expressing  great  affection  for  his  wife,  gave 
her  A  legacy  of  5001.  After  the  making  of  the  will,. another  yewr's 
arrear  was  incurred,  and  then  the  husband  died.  The  question  was, 
whether  the  5001.  legacy,  being  more  than  what  was  due  for  pin 
money,  should  be  deemed  a  satis&ction  for  the  arrears  ?  And,  Firsts 
it  was. admitted  by, Lord  Talbot ^  C.  to  have  been  the  general  prac- 
tice, that  where  there  was  a  debt  due  from  the  testator  to  a  third 
person,  and  the  legacy  given  to  such  person  was  as  much  orAiore 
than  the  debt,  such  legacy  should  be  a  satisfaction  of  the  debt.  That 
this  being  established  as  a  rule,  it  would  be  of  very  ill  consequence 
to  unsettle  or  alter  it,  because  no  counsel  would  know  how  to  ad- 
vise his  client ;  though,  had  it  been  resinUgra^  his  Lordship  said  he 
would  hardly  come  into  it.  That  it  had  been  urged,  with  great  rea- 
son, in  opposition  to  the  maxim,  '^  that  a  man  ought  to  be  just  before 
he  was  bountiful,"  that  where  there  were  assets,  the  testator  might, 
with  as  much  reason,  be  construed  both  just  and  bountiful.  Second- 
Ij/^  that  although  in  some  cases,  pard  evidence  had  been  allowed,  to 
show  that  the  testator  intended  to  give  such  legacy  exclusive  of  the 
debt,  yet  his  Lordship's  opinion  was,  not  to  admit  such  evidence,  for 
then  the  witnesses^  and  not  the  testator,  wpuld  be  makers  of  the 
will.{c)  Thirdly^  that  such  being  the  general  rule,  and  no  prece- 
cent  adduced  to'  show  that  the  case  of  a  wife  was  ah  exception  to  it, 
his  Lordship  thought  that  the  legacy  given  to  her,  being  larger  than 
the  debt,  ought  to  be  considered  a  satisfaction  of  it :  But  fourthly j 
that  the  legacy  could  not  be  pretended  to  be  a  satisfaction  of  a  debt 
incurred  i^fier  the  dale  of  the  wiU,  and  which  at  that  time  might  pos- 
sibly never  become  due. 

So  also  in  Gaynon  v.  Woody{d)  the  testator,  by  his  will,  gave  to 
the  plaintiff,  Ann  Foley,  the  wife  of  the  plaintiff  Gaynon,  500L  then 
5002.  to  charity,  and  appointed  Griffiths  aud  Wood  executors.  After 
making  his  will,  the  testator  contracted  debts  with  the  plaintiff 
Jinn,  and  gave  her  his  bond  for  securing  200L  By  a  codicil  Ihe  re- 
voked the  charity  legacy  of  5002.  and  gave  the  said  legacy  to  the 
plaintiff  Ann,  over  and  above  the  5002.  given  to  her  by  the  will,  and 
also  gave  to  her  all  his  ready  money  and  .  bank  bills,  and  did  not 
dispose  of  the  residue.  The  defendant  Griffiths  renounced ;  Wood 
alone  proved  the  will,  and  possessed  the  personal  estate,  and  paid 
the  bond  debt  to  the  plaintiff  Ann.  The  bill  was  filed  by  the  plain- 
tiff for  payment  of  the  two  legacies.  The  defendants  insisted,  that 
the  legacy  given  by  the  codicil  was  a  satisfaction  of  the  debt  of 
200{.  due  by  bond  to  the  plaintiff  Ann.    The  question  was,  whether 

f  AJ  3  P.  Win.  353. 

(r)  Sed  vide  Pole  v.  Lord  Somen^  and  the  observations  there  upon  the  admiarion 
of  evidence,  6  Vea.  321. 

(rf)  1  Dick.  331.  also  1  Ves.  sen.  123.  125.  Belt's  edition.'  2  P.  Will  13a 
Prcc  Chan*  394  and  Graham  v,  Graham^  injra^  next  page. 
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the  rule  of  satisfaction  took  place,  or  whether  there  was  any  con- 
sideration to  take.it  out  of  the  general  rule?  Sir  Tkcmas  Vlorkey 
Master  of  the  Rolls,  said,  that  the  general  rule,  though  admitted  to 
have  long  prevailed,  had  not  escaped  censure.  When  all  creditors 
and  legatees  were  by  the  will  directed  to  be  paid,  if  the  personal 
estate  were  not  sufficient,  they  were  to  be  paid  pari  passu  till  the 
time  of  Lord  JVb^fingAam,  C.  when  he  declared,  that  a  testator  must 
be  supposed  just  before  he  was  bountiful,  and  therefore  directed  the 
creditors  to  be  paid,  and  if  the  personal  estate  were  not  sufficient, 
the  legatees  were  to  abate.  The  bequest  of  the  500{.  by  the  codicil 
must  be  taken  as  an  original  bequest,  that  there'  was  nothing  in  that 
case  that  took  it  out  of  the  general  rule,  and  as  to  the  defendant's 
having  paid  the  debt,  it  made  no  difference.  That  the  defendant 
must  have  an  allowance  out  of  the  plaintiff's  legacy  of  what  he  paid 
for  tke  debt.  And  the  decree  was,  that  the  legacy  of  .5001.  given 
*  to  the  plaintiff  Ann  by  the  codicil,  was  to  be  considered  and  deemed 
a  satisfaction  of  the  bond  for  200{.  given  by  the  testator  to  the 
plaintiff.(6) 

2.  Where  the  legacy  operates  as  ^perfcrmance  of  a  ccvejMfd. 

This  is  illustrated  in  the  case  of  Wathen  v.  Smith^if)  which  in 
some  respects  is  a  new  case*  There  J.  Wathen^  in  his  marriage  set- 
tlement, covenanted  that  his  heirs,  &c.  should  pay  to  his  intended 
wife  Elizabeth  10002.  wUhin  six  calendar  months  after  his  decease^ 
for  her  own  use  and  benefit.  The  marriage  took  effect,  and  /. 
Waihen^  by  his  will,  gave  his  wife UZiirafre^A  lOOOJ.  to  be  paid  to 
her  lOtMin  O^ree  calendar  months  after  his  decease,  for  her  own  use 
and  benefit ;  the  testator  also  bequeathed  to  his  wife  several  specific 
legacies,. and  also  the  interest  of  the  residue  of  his  estate  to  her  for 
life,  &c.  He  also  directed  all  his  just  debts,  &e.  to  be*paid.  And 
Sir  Thomas  Palmer^  M.  R.  decided  that  the  legacy  was  a  satisfac- 
tion of  the  covenant ;  observing,  that  the  case  was  one  of  intention^ 
but  the  intention  to  perform  the  covenant  was  to  be  presumed,  un- 
less there  were  special  circumstances '  to  repel  that  presumption. 
His  Honour  thought  that  CAancey'tf  case (g)  did  not  apply  there;  and 
that  the  provision  for  the  wife  by  the  settlement  was  not  a  debt  within 
the  sense  in  which  the  testator  must  be  understood  to  use  the  word 
^*  debts''  in  his  will.  His  Honour  also  distinguished  the  present  from 
the  case  of  Haynes  v.  Mico.{h) 

Sect.  II.  Where  the  legacy  has  not  been  deemed  a  satisfaction 

of  the  debt. 

From  the  rule  itself,  as  illustrated  by  the  cases  detailed  and  re- 
ferred to  ip  the  first  section,  we  next  proceed  to  consider  its  excep- 
tions,, firom  the  .number  of  which  we  may  easily  account  for  the  small 
proportion  of  those  establishing  the  rule. 

1.  And  frst  it  may  be  deemed  settled,  that  where  the  legacy  is 
of  less  amount  them  the  debt,  it  shall  not  be  deemed  a  part  payment 
or  satisfaction. 

Thus  in  Graham  v.  Grdhamj{i)  the  plaintiff  claimed  three  annui- 

f^)  Sec  Graham  v.  Gra/iam,  next  stated.  (/)  4  Mad.  325. 

"  "^  1  P.  Will.  408.  infra,  and  sec  Mr.  Cox's  note, 

1  Bro.  C.  C.  129.  mfra,  p.  44.  (i)  1  Vcs.  sen.  26a 
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ties  given  by  her  bosband'a  father:  the  first  a  grant  by  deed  of  101. 
JMT  anamm  for  a  term  of  ninety-nine  years,  on  condition  that  she 
maintained  her  son,  and  which  was  charged  on  a  particular  estate ; 
the  second  of  6/.  per  annwnf^j  during  her  widowhood,  given  by  bond; 
the  third  by  kis  willj  of  lOl.  per  annum  charged  generally.  And 
Lord  HardwickeyC.  observed;  ''The  question  is,  whether  the  latter 
annuity  can  be  considered  as  a  satisfaction  for  either  of  the  other 
two  granted  in  his  life  ^  For  both  together  amounting  to  161.  per 
emnmnj  thai  being  but  lOl.  per  annum,  cannot  be  a  satitf action  ;  nor 
can  it  be  for  the  102.  annuity  granted  by  deed;  although  there  are 
several  cases  in  which  the  Court  leans  against  double  provisions  on 
the  foot  of  parity  between  them.  Though  it  is  voluntary  in  re« 
'  spect  of  his  grandson,  it  is  not  so  in  respect  of  his  daughter-in-law, 
who  being  by  agreement  to  maintain  her  infant  son  for  it,  otherwise 
to  cease,  is  considered  as  a  purchaser,  and  the  grandson  would  have 
a  right  to  come  into  equity  by  prochein  amy^  for  maintenance  there- 
out.  As  to  the  61.  annuity,  which  was  nothing  but  a  debt  on  his 
estate,  I  think  the  last  will  be  a  satisfaction  for  it,  for  the  person  so 
indebted  gives  by  his  will  a  better  annuity,  which  falls  within  all 
the  rules  established  of  satisfactions.  If  it  were  a  bond  for  payment 
of  a  gross  sum,  and  he  gave  an  equal  or  larger  sum  by  his  will,  it 
would  certainly  be  a  satisfaction.  I  do  believe  the  intent  was,  as 
has  been  said  for  the  plaintiff,  to  increase  his  bounty ;  and  he  has 
done  it,  by  giving  an  additional  10{.  per  annum  to  the  first  101.  As 
to  what  was  further  said  (tiiat  the  Court  will  not  hold  what  is  givefi 
by  a  will,  a  satisfaction  for  either,  where  several  things  are  given 
before)  there  might  be  a  great  deal  in  it ;  and  therefore  if  he  were 
chargeable  with  two,  and  devised  an  annuity  equal  to  one,  I  should 
not  have  thought  it  a  satisfaction  for  either ;  but  it  should  accumu* 
late.  But  he  was  not  a  general  debtor  for  both,  only  for  the  6L 
annuity;  having  granted  the  10/.  annuity  by  way  of  charge  on  a 
particular  estate,  and  really  for  the  benefit  of  the  grandson;  so  that 
tie  was  debtor  only  for  the  other ;  and  having  given  a  higher,  it 
cannot  be  distinguished  from  the  cases  of  satisfaction." 

2.  The  next  excqjftion  is  where,  though  the  debt  and  legacy  are 
of  equal  amount,  there  is  a  difference  in  the  times  of  payment^  so 
that  the  legacy  may  not  be  equally  beneficial  to  the  legatee,  as  the 
debt. 

Thus  in  Atkinecn  v.  fVebby[k)  the  wife  of  the  plaintiff,  having 
served  Lady  Pratt  twenty-five  years  as  chambermaid,  and  being 
much  in  her  .favour,  and  having  married  the  plaintiff  by  Lady  PratVe 
encouragement,  Lady  Pratt  gave  her  a  bond  for  300Z.  conditioned 
to  pay  her  and  her  husband  202.  per  annum  during  their  lives,  and 
the  life  of  the  survivor,  payable  quarterly  at  Sir  Francis  ChUd^s 
shop,  free  from  all  deductions.  About  five  years  afterwards.  Lady 
Pratt  bequeathed  annuities  to  several  persons,  in  satisfaction  of  the 
like  annuities  secured  by  bond,  and  gave  20/.  per  annum  to  the 
plaintifi^s  wife,  to  be  paid  haljf^  yearly  at  Ladv  PratVe  mansion 
Doiue,  chargeable  on  such  lands,  dLC. ;  but  took  no  notice  of  the 
20L  per  emnumf  secured  to  her  by  bond.    Upon  the  circumstances 
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of  the  case,  the  Court  declared  that  the  plaintiff's  wife  was  entitled 
to  both  of  the  annuities,, because  that  given  by  the  will  wa»  not  so 
advantageous  to  her  as  the  other,  the  one  being  to  be  paid  quarterly^ 
the  other  half  yearly ;  the  one  here,  the  other  on  the  land ;  one  free 
from  all  deductions;  the  other  liable  to  taxes,  as  being  charged 
upon  lands ;  and  a  devise  implied  a  bounty,  that  the  annuities  which 
were  intended  in  satisfaction  of  the  like  annuitiei«  were  so  declared 
in  the  will,  which  this  was  not. 

So  in  the  case  of  JVichoUs  v.  Jud8on,{l)  fVilUam  JLowey  in  order 
to  reward  the  good  services  oi^nn  Manseli^  who  had  lived  with  him 
a  great  number  of  years,  gave  her  a  bond  in  1728,  for  payment  of 
3002.  and  interest,  upon  a  certain  day ;  and  in  1731  paid  her  1002., 
part  of  the  3001.,  and  all  interest*  In  1736,  he  by  his  will  gave  to 
trustees,  all  his  messuages,  lands,  &c.  situate,  &c.  for  two  hundred 
years,  upon  trust  to  raise  and  pay  to  Ann  MafiaeU,  wttHn  two  years 
after  his  deaths  2001. ;  and  subject  to  the  term,  he  devised  the  same 
premises  to  the  plaintiff  in  fee.  {le  also  devised  other  lands  to  the 
same  trustee  for  three  hundred  years,  upon  trust  to  pay  2002.  4o 
Ann  Mansell,  wUHn  one  year  after  his  death;  in  other  parts  of  his 
will  he  gave  her  plate,  linen,  &c.  and  other  personal  legacies.  The 
executors  of  the  testator  paid  part  of  the  bond  debt  to  Ann  during 
her  life.  .  The  prayer  of  the  bill  was,  that  the  legacies  to  Ann  Man- 
•ell  might  be  decreed- a  satisfaction  of  the  bond,  and  that  the  defen- 
dant, her  executor,  might  refund  such  sums  as  he  had  received  in 
part  payment  of  the  debt  from  the  executors.  And  the  MaHer  of 
the  RoUs  said,  "  And  though  the  general  rule  is,  that  a  legacy  which 
is  greater,  or  as  great,  as  the  debt,  shall  be  taken  to  be  a  satisfac- 
tion, and  is  too  well  established  to  be  shaken  now ;  yet,  in  late 
cases,  where  there  are  circumstances,  or  a  presumption  that  the  tes- 
tator's intention  was  not  that  the  legacy  should  be  an  ademption  of 
the  debt,  the  Court  has  leant  against  the  rule,  so  far  as  to  hold  it  not 
to  be  a  satisfaction.  So,  in  the  present  case,  the  testator's  directing 
that  the  2001.  and  2001.  should  not  be  paid  till  one  or  two  years  after 
his  deaths  is  a  very  considerable  circumstance  in  favour  of  Mrs.  Man- 
«eU,  and  ^hows  strongly,  that  the  intent  of  the  testator  was  not  that  it 
should  go  in  satisfaction  of  the  debt ;  for  the  bond  was  payable  tmma- 
diatdy^  and  the  testator  had  no  right  to  suspend  the  payment  of  adebt, 
though  he  might  suspend  his  legacy ;  and  though  executors  have  a 
year  allowed  them  to  pay  legacies,  yet  that  does  not  extend  to 
debts,  but  they  are  liable  to  be  sued  the  moment  aflcr  the  testator's 
death ;  so  that  the  payment  of  these  legacies  at  a  future  time  is  ex- 
tremely material,  and  takes  this  case  out  of  the  general  rule.  Be- 
sides too,  I  am  inclined  to  think  this  is  a  contingent  legacy ;  for 
the  trustees  being  directed  to  pay  it  within  two  years  and  one  year, 
does  not  oblige  Uiem  to  pay  it  sooner  ;  and  if  the  legatee  had  died 
before  the  time  of  payment,  it  would  have  sunk  in  the  land,  for  the 
benefit  of  the  plaintiff,  according  to  the  settled  rule  of  this  Court, 
with  regard  to  legacies  charged  upon  land.  And  as  the  rule  of 
ademption  has  never  been  carried  so  far,  as  to  take  in  a  contingent 
legacy,  I  must  decree  for  the  defendant,  that  the  devise  of  the  200/* 
and  2001.  is  not  a  satis&ction  of  the  bond." 

(0  3Atk.SCa 
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Again,  in  the  case  o{Maihew9  v.  Mathew$^{fn)  Admiral  MaiheW9 
had,  upon  his  marriage)  settled  a  real  estate  of  300{.  a  year,  in  strict 
settlement,  so  as  to  make  his  first  son  tenant  in  tail.    Afterwards, 
by  a  deed  in  1733,  which  was  an  agreement  between  the  father  and 
son  upon  the  marriage  of  the  latter,  by  which  the  father  agreed  to 
take  8002.,  part  of  the  fortune  of  the  son's  wife,  and  to  make  a  set- 
tlement to  this  effect ;  ttH4,  in  consideration  of  the  800{.  he  should 
within  one  month  afterwards,  convey  to  trustees  for  a  term  of  years 
certain  lands,  to  secure  50/.  a  year  to  the  son,  and  8001.  to  the  youn- 
ger children  of  the  son,  to  be  paid  at  such  days,  times,  manners,  and 
portions  as  the  son  should  appoint,  and  in  default  thereof,  to  be 
paid  to  them  equally  at  twenty-one,  or  marriage,  with  benefit  of  sur- 
vivorship among  them ;  and  if  he  had  no.  child,  the  800/.  was  not  to 
be  raised.     Admiral  MathewSf  by  his  will  in  1749,  devised  7001,  per 
annum  io  his  son,  upon  condition  that  the  son,  witiiia  twelve  months 
after  the  testator's  death,  should  convey  the  whole  family  estate,  for 
better  securing  to  the  testator's  sister-in-law  •/?.  B.  lOOLper  annum 
for  life,  which  he  had  before  given  her  out  of  the  lands,  and  on  con- 
dition that  the  son  should  confirm  the  will,  otherwise  the  700/.  an- 
nuity was  to  cease :  and  the  testator  also  made  a  very  large,  provision 
for  his  grand-children  at  their  aeea  ^twenty-five,  or  marriage.  One  of 
the  questions  was,  whether,  as  the  provision  for  the  grand-children  by 
the  will  considerably  exceeded  that  by  the  settlement,  the  provision 
under  the  will  was  not  a  satisfaction  of  the  800/.  in  the  settlement  ?  Sir 
Thcmaa  Clarke,  M.  R.  observed,  *'  The  deed  in  1733,  was  a  con- 
tract between  father  and  son,  so  as  to  make  the  son  and  his  family 
purchasers  from  the  father,  and  created  a  debt  owing  from  the  father  to. 
them.  As  to  the  wife,  she  has  clearly  received  no  satisfaction  for  that 
debt  contracted  to  her.  As  to  the  children,  the  rules  of  satisfaction  are 
well  settled  and  known;  that  is,  where  a  debtor  by  his  will  gives  a  lar- 
ger or  equal  benefit,  it  is  extraordinary  to  say,  that  if  the  estate  is  suffi- 
cient for  both  debt  and  bounty,  the  testator,  upon  the  rule  of  con- 
structive satisfaction,,  should  not  intend  both.    However,  that  rule 
has  been  so  settled,  and  not  broke  in  upon  :  yet  the  Court  dislikes 
it  so  much,  as  to  lay  hold  of  any  minute  circumstance  to  take  it  out : 
as  that  the  thing  in  satisfaction  should  be  as  certain  as  to  the  dura- 
tion and  commencement  of  it,  otherwise,  though  ten  times  larger 
given  by  the  will,  it  will  not  be  held  a  satisfaction.     I  remember  a 
case  before  the  Lord  Chancellor,  where  an  old  lady,  indebted  to  a 
servant  for  wages,  by  will  gave  ten  times  as  much  as  she  owed,  or 
was  likely  to  owe ;  yet,  because  made  payable  in  a  month  after  her 
own  death,  so  that  the  servant  might  not  outlive  the  month,  although 
great  odds  the  other  way,  the  Court  laid  hold  of  that.     By  the  arti- 
cles in  1733,  the  children  were  entitled  to  800/.,  so  as  that  every 
child  must  have  had  part  of  it.     By  the  will,  he  has  given  twenty 
times  as  much  in  the  whole  among  them  :  but  then  it  is  given  them, 
that  if  they  do  not  arrive  at  twenty-five  years  of  age,  or  do  not 
marry,  they  would  be  entitled  to  nothing.    It  falls  not  within  the 
rules  of  satisfaction,  to  which  the  Court  has  adhered  ;  and  it  is  too 
much  to  say,  the  children  are  not  entitled  to  both." 

Again,  in  the  case  of  Clark  v.  SetM//,(n)  Edward  Qodffrey  be- 

(m)  3  Yes.  sen.  635.  (n)  3  Atk.  M. 
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qtieathed  30001.  to  trustees,  to  pay  the  interest  to  his  wife  for  life, 
and  after  her  death,  the  benefit  of  the  principal  to  his  son ;  but  if  he 
died  under  the  age  of  twenty-one,  then  he  gave  it  to  his  daughters, 
and  made  the  defendant  and  two  other  persons  executors.  The  son 
attained  twenty-one,  and  became  entitled  to  the  20001.  The  ex- 
ecutors were  directed  by  the  will  to  carry  on  the  testator's  trade  of 
a  brewer,  so  that  they  permitted  the  20001.,  as  well  as  the  rest  of  the 
estate,  to  continue  in  the  trade.  "iThe  son,  after  he  had  attained 
twenty-one,  still  carried  on  the  trade  on  the  foot  of  the  same  stock 
which  was  left  by  his  father.  The  son  afterwards  'made  his  will, 
without  reference  to  that  of  his  father,  and  gave  a  legacy  of  10,0001. 
upon  trusts  different  f^om  those  his  father  had  limited  of  the  20001. ; 
for,  after  the  interest  of  the  10,000{.  to  his  mother  for  life,  he  gave 
the  principal  to  his  sister  SewelFs  children,  and  charged  it  upon  all 
his  real  and  personal  estate,  and  to  be  paid  to  trustees  in  a  numik 
after  his  death.  The  son  died  soon  afterwards,  and  the  plaintiff,  as 
devisee  'of  the  mother,  claimed  the  interest  of  the  200CI.  as  well  as 
the  interest  of  the  10,0001.  And  Lord  Hardwicke,  C,  observed  : 
"  The  consequence  of  the  son's  carrying  on  the  trade  with  his  fatber^s 
stock  was,  that  the  2000Z.  was  a  debt  due  upon  his  father's  estate  in 
his  hands,  or  more  directly  and  properly  a  demand  upon  his  father's 
executors.  There  is  no  pretence  to  say,  that  the  principal  of  the 
10,0002.  can  be  a  satisfaction  of  the  principal  sum  of  2000/.  to  the 
mother,  nor  is  there  any  thing  in  the  will  that  declares  this  to  be 
a  satisfaction  of  the  interest  of  the  20001.  But  the  point  of  time^it 
is  said,  is  so  trifling,  it  being  only  a  month,  that  no  regard  should  be 
paid  to  it ;  but  though  a  small  one,  yet  it  is  a  circumstance  the 

Elaintiff  has  a  right  to  lay  hold  of,  to  take  this  out  of  the  cases  which 
ave  been  deemed  a  satisfaction  :  for,  according  to  the  rule  of  this 
Court,  a  legacy  that  ought  to  be  deemed  a  satisfaction  must  take 
place  immediately  after  the  death  of  the  testator :  for  the  debt,  whe- 
ther of  a  principal  sum  or  for  interest,  is  due  at  the  death  of  the  tes- 
tator, and  therefore  the  legacy  must  be  so  too«"  And  his  Lord^ip 
decreed,  that  the  2000{.  must  be  considered  as  a  debt,  and  the  lega- 
cy of  the  interest  of  the  10,000/.  was  no  satisfaction  of  the  interest 
of  the  20002. 

In  the  case  of  Haynes  v.  MicoJo)  upon  the  marriage  of  Jameg 
and  Susannah  Mico,  in  1 743,  the  husband  gave  a  bond  to  trustees 
in  6002.,  conditioned  to  leave  to  the  wife  3002.  (being  the  wife's  fen- 
tune,)  payable  in  a  month  after  his  deaths  in  case  she  survived  him. 
After  the  marriage,  the  husband  settled  a  house  to  the  use  of  himself 
for  life,  remainder  to  his  wife  for  life,  which,  together  with  the  300l», 
was  to  be  in  bar  of  dower.  By  his  will,  he  gave  to  his  wife  5001. 
payable  within  six  months  after  his  decease;  also  a  house  in  fee,  the 
house  in  which  they  lived  for  life,  and  several  other  specific  legacies  ; 
and  died  in  1773.  In  1776,  the  wife  died ;  and  her  will  being  liti- 
gated in  the  Ecclesiastical  Court,  occasioned  the  delay  in  bringing 
this  suit,  which  was  instituted  by  the  wife's  representatives  against 
the  nephew  and  residuary  legatee  of  JameSy  for  the  two  sums  of  6001. 
and  3002. ;  the  sole  question  being,  whether  the  legacy  of  500{.  taut 
or  was  not  a  satisfaction  for  the  "SOOL  secured  by  the  boful.    l!ord 
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T%mrlaw^  C,  d^^reed  in  fti^our  of  the  plainlii*,  that  this  leg«CT  was 
not  a  sati8ftictio&  of  die  3001.  secured  by  die  bead.  And  bis  Lord- 
ship is  reported  to  have  considered  the  subject  first  in  the  fight  of  a 
debt,  and  held  that,  so  considered,  the  l^acy  could  not  be  deemed 
a  satisfactiofi ;  the  debt  being  payable  in  one  month,  the  legacy  in 
six. 

The  present  eirception  is  tbrther  illustrated  by  the  case  ofJeacoek 
T«  FcUxner.{p)  In  that  case,  Tlumma  Crcwder,  in  1764,  gave  a 
bond  to  trustees,  reciting  that  he  was  desinnis  of  proriding  for  ThO' 
mas  CrowdeTj  his  natural  son,  tiien  about  four  years  old,  and  con* 
ditioned,  that  his  executors  should,  six  months  after  his  decease,  pay 
the  sum  of  50001.  to  the  trustees  for  the  use  of  Thomas  CrowdtTj  the 
interest  to  be  appKed  for  his  maintenance  and  educati<m  tiUtwenty^ 
one^  and  the  principal  then  to  be  paid  to  him ;  but  if  he  sho«]d  die, 
living  the  father,  or  under  twenty-one,  then  not  to  be  paid.  la  1778, 
Thomas  CrowdeTj  the  father,  mode  his  will,  and  gave  the  defendants, 
the  trustees,  all  his  estates  in  trust  to  pay  legacies,  and  to  lay"  out 
15,000/.  on  securities,  and  to  apply  200/.  per  aimum  to  the  educa- 
tion of  Thomas  Crcwder^  the  son,  tiU  tweniy-ftcej  and  then  to  pay 
him  the  15,000/.;  but  if  he  should  marry  between  twenty-two  and 
twenty-five,  and  should  die,  to  pay  the  whole  to  the  issue ;  end  if  he 
died  unmarried  before  twenty-five,  he  gave  the  whole  over ;  the  re- 
sidue, so  far  as  15,000/.  to  Caleb  Jeacock  for  life,  with  remainder  to 
his  children  ;  but  if  the  residue  exceeded  15,000/.,  then  half  the  sur- 
plus to  go  to  Thomas  Crowder^  the  other  half  to  Jeacock.  The  bill 
was  filed  by  Jeacock^  praying  that  the  legacy  given  to  Thomas  Crow- 
der  by  the  will  might  be  declared  to  be  in  satisfaction  of  the  sum 
secured  by  bond.  And  evidence  was  offered  on  the  part  of  the 
plaintifi*,  to  prove  a  conversation  between  the  testator  and  one  of 
the  parties.  But  the  evidence  was  rejected,  and  Lord  Thurhw,  C, 
observed,  that  the  testator  chose  to  give  the  legacy  to  the  child, 
until  he  should  be  twenty-five  years  of  age ;  but  he  gave  it  over  as 
efiectually,  if  he  died  without  issue  between  twenty-one  and  twenty- 
two,  as  if  he  died  before  twenty-one.  The  intent  of  the  testator, 
collected  on  fair  grounds,  that  the  party  should  not  have  both,  was 
the  <Mily  ground  on  which  such  a  decree  as  was  required  could  be 
made.  The  bond  there  was  not  satisfied  by  the  legacy ;  the  15,0001. 
must  be  applied  to  the  trusts  of  the  wilt.  This  decree  was  afterwards 
confirmed,  upon  a  re-hearing,  by  Lords  Commissioners  Loaghbo- 
roughj  Ashwrst,  smd  Hoiham. 

The  recent  case  of  Adams  v.  Lai)ender^{q)  in  the  Exchequer,  will 
close  the  present  subdivision.  In  that  case,  Richard  Adams,  in 
pursuance  of  a  bond,  entered  into  previously  to  his  marriage  with 
Mary  Adams^  executed  a  second  bond  to  trustees,  to  pay  to  them 
in  his  life-time,  or  immediately  after  his  decease^  500i. ;  the  trusts  of 
which  were  for  Richard  Adams  for  his  life ;  and  immediately  tfier 
his  decease,  for  his  wife  for  life ;  and  after  their  deaths,  for  the  chil- 
dren of  their  marriage ;  and  if  no  issue,  for  the  survivor  of  the  said 
Richard  Adams  and  Mary  his  wife ;  subject  to  the  payment  of  ex- 
penses incident  to  the  execution  of  the  trust.    By  his  will,  R.  Adama^ 

p)  1  Bra  C.  C.  295. 
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after  directing  that  '<  aS  %m  just  debts  should  be  Jkdly  paidj^  gave 
to  the  defendant  Lavender,  and  another  (among  other  things,)  bit 
household  goods,  furniture,  &c.  upon  trust  for  his  wife  for  life.  He 
also  gave  to  the  same  trustees  all  his  monies  in  funds,  upon  trust  to 
raise  and  pay  thereout  1000{.  sterling  to  his  wife,  within  six  caUn^ 
dor  months  after  his  decease^  for  her  own  absolute  benefit.  The 
testator  also  gave  a  leasehold  house,  and  the  residue  of  his  personal 
estate,  in  trust  for  his  wife  for  life.  He  died  without  having  issue 
by  his  wife,  to  whom  the  lOOOl.  was  paid :  and  upon  her  bill  for  the 
payment  of  the  500/.  also,  the  question  was,  whether  the  1000/.  was 
a  satisfaction  of  the  5001.  secured  by  the  bond.  Jllexander,  C.  B,, 
decided,  that  the  widow  was  entitled  to  the  legacy,  and  the  debt 
likewise :  and  after  observing  that  he  did  not  consider  the  case  of 
Haynes  v.  Mico{r)  over-ruled,  as  stated  at  the  bar,  said,  that  he 
thought  the  case  before  him  was  much  stronger  than  that,  for  these 
reasons :  that,  besides  the  circumstance  that  the  legacy  given  by 
the  will  was  payable  sfx  months  after  the  death  of  the  husbanc^ 
while  the  sum  secured  by  the  bond  was  payable  in  his  life  time,  or 
immediately  after  his  decease,  this  case  included  both  the  grounds 
of  decision  relied  on  by  Lord  Kenyon  in  Devese  v.  Pontet{s) ;  viz. 
the  direction  that  all  just  debts  should  be  fully  paid ;  and  tne  cir- 
cumstance that  there  might  have  been  other  persons  than  the  wife 
to  a  great  extent  interested  in  the  bond  debt,  if  the  testator  had 
had  children  between  his  will  and  his  death ;  or  if  his  widow  had 
been  enceinte  at  his  death.  His  Lordship  also  observed,  that  the 
trustees  were  interested  likewise  in  respect  of  their  right  to  be  re- 
imbursed the  expenses  of  the  trust. 

3.  We  proceed  with  the  third  exception,  where  the  legacy  and 
the  debt  are  of  a  different  nature,  either  with  reference  to  the  sub- 
jects themselves,  or  with  respect  to  the  interests  given. 

A. — And,  first,  we  adduce  instances  of  the  former.  In  the  case 
0(  Eastwood  V.  Ftiifte,(t)  a  husband  upon  his  marriage,  gave  to  a 
trustee  for  his  wife,  a  bond  in  the  penalty  of  4000/.  conditioned  that 
if  at  any  time  within  four  months  he  should  settle  freehold  lands  of 
the  annual  value  of  100/.  upon  his  wife  for  life,  or  if  his  heirs,  ex- 
ecutors, or  administrators,  should  within  four  months  after  his  death, 
pay  unto  his  wife  2000/.,  the  bond  was  to  be  void.  Soon  after  his 
marriage  the  husband  made  his  will,  and  devised  freehold  and  copy- 
hold lands  of  the  yearly  value  of  88/.  to  his  wife  and  her  heirs,  and 
died  within  four  months  after  the  marriage,  without  having  settled 
the  100/.  a  year  upon  his  wife,  who  therefore  claimed  both  the  lands 
of  88/.  per  annum  and  the  2000/.  And  the  Master  of  the  Rolls  ob- 
served, that,  as  money  and  lands  were  things  of  a  different  nature, 
the  one  should  not  be  taken  in  satisfaction  of  the  other ;  that  the 
devisee  of  such  of  the  land  as  was  copyhold^  could  not  possibly  go 
towards  satisfaction  of  the  100/.  per  annum,  which  was  to  be  free- 
hold; nor,  supposing  the  whole  88/.  a  year  were  freehold,  would  it 
o  towards  satisfaction  of  the  100/.  a  year,  not  being  so  expressed, 
ut  if  there  were  not  enough  to  answer  the  rest  of  the  charges  laid 
upon  the  land,  or  the  bond  creditors  who  might  come  upon  the  land, 
then  indeed  so  much  of  the  88/.  a  year  devised  as  was  freehold 

(r)  Suftm,  V6L  H.  p.  44.  (•)  Infi^,  p.  51.  (/)  2  P.  WilL  614. 
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might  be  taken  towards  satisfaction,  because  otherwise  the  testator's 
will  would  be  disappointed ;  though,  supposing  there  were  assets  to 
pay  all  the  bond  debts,  and  likewise  the  charges  laid  by  the  will 
upon  the  land  (which  was  afterwards  admitted/)  in  such  case  the 
8SI.  per  annum  should  be  enjoyed  as  a  bounty  and  benevolence. 

Again,  in  the  case  of  Farsight  v.  Gfran/,(u)  William  Grant  in 
the  year  1761,  entered  into  a  bond  to  pay  2000Z.  within  three  months 
after  his  death,  to  his  intended  wife  for  life,  then  for  their  children, 
but  if  none,  for  the  wife  absolutely.    The  marriage  having  taken 

Elace,  W.  Grant  by  his  wilLgave  all  his  real  and  personal  estate  which 
e  then  had,  or  might  die  possessed  of,  upon  trust  to  pay  the  rents 
and  interest  of  the  whole  to  his  wife  for  life :  then  to  divide  all, 
both  real  and  personal,  among  his  children  equally,  with  benefit  of 
survivorship,  if  any  died  without  leaving  issue ;  and  if  all  died  with- 
out leaving  issue,  to  the  plaintiffs,  and  he*  revoked  all  former -settle- 
ments and  wills.  There  having  been  no  issue  of  the  mari'iage,  the 
devisees  over  comi^enced  a  suit  against  the  trustees  for  an  account, 
dLC. ;  and  the  only  question  was,  whether  the  widow  was  entitled  to 
the  benefit  of  the  bond,  and  also  the  provision  in  the  will  ?  The 
counsel  fi>r  the  plaintiffs  admitted,  that  unless  some  expression  in 
the  will  could  be  pointed  out  to  put  the  widow  to  her  election  this 
could  not  be  considered  as  a  satisfaction,  because,  under  the  bond . 
she  was  entitled  to  a  principal,  sum  within  three  months  after  her 
husband's  death ;  under  the  will,  only  to  the  rents  and  interest  dur- 
ing life^  which  were  provisions  of  a  different  nature,  but  agreed  that 
in  that  case  such  intention  appeared  on  the  will,  but  the  Lord  Chan- 
cellor, without  hearing  the  other  side,  said,  there  was  nothing  in  it, 
and  held  that  the  widow  was  entitled  to  both. 

So  also  in  the  case  of  Richardson  v.  Elphinstone,{x)  George 
Richardson^  by  marriage  articles  in  1789,  covenanted  to  pay  to  his 
wife,  in  case  she  survived  him,  2002.  free  of  all  deductions,  in  the 
name  of  a  jointure,  and  50{.  to  provide  herself  with  a  house  yearlv, 
during  life,  to  commence  at  Whitsunday  or  Martlemas,  which  should 
first  happen  after  his  decease.  Afterwards,  by  his  will,  he  directed 
his  debts  to  be  paid,  and  gave  his  wife  for  life,  the  capital  messuage 
at  P.  in  ComwcMf  with  the  household  goods,  plate,  linen,  and  china, 
therein ;  and  devised  an  estate  to  his  eldest  son,  when  he  should 
attain  twenty-one.  And  he  gave  all  the  residue  to  trustees,  upon 
trust,  to  invest  the  same  in  stock,  and  to  permit  his  wife  to  receive 
1002.  per  annum  for  life.  He  then  gave  annuities  to  his  children, 
sister,  and  uncles,  and  declared,  that  the  several  annuities,  as  well 
to  his  wife,  and  children  as  to  his  sister  and  uncles,  should  be  pay- 
able half  jfrearly,  and  commence  from  the  day  of  his  death.  The 
testator  died  in  1791;  the  estate  devised  to  his  wife  for  life,  was 
above  the  value  of  100.  per  annum.  The  question  was,  whether 
the  provisions  in  the  will  fpr  the  wife  were  a  performance  of  the 
covenant,  or  were  intended  as  a  satisfaction.  And  the  Master  of  the 
Rolls  said,  '*  That  if  the  testator  had  the  articles  in  contemplation, 
it  was  absurd  to  suppose  he  should  give  a  real  estate-  in  satisfaction 
for  half,  and  an  annuity,  payable  and  commencing  at  different  times, 
for  the  other  half;  proviiions  so  extremely  different,  without  ex- 
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preaAing  it  lo  be  a  satisfaction,  .and  that,  therefore,  it  was  ao  satis- 
faction of  the  covenant/' 

A  legacy  of  a  specific  chattel  will  not  a  fortiori  be  a  satisfaction 
of  a  debt,  unless  the  legatee  have  accepted  it  as  such.(2^) 

B. — So  also,  in  cases  where  the  interest,  which  the  creditor  takes 
by  the  will,  is  not  ejusdem  generiSfikot  being  co-extensive  with  that, 
to  which  he  is  entitled  from  the  testator  as  his  debtor,  the  creditor 
legatee  will  be  entitled  to  both  interests.  As  if  the  testator  be  in- 
debted to  his  legatee  in  a  sum  of  money,  to  which,  or  to  the  benefit 
whereof,  the  legatee  is  entitled  absolutdy^  and  the  testator  bequeath 
to  him  an  equal  sum  far  life  onljf^  the  latter  provision  will  not  be  a 
satisfaction  of  the  debt. 

Thus  in  the  case  ot^Ueyn  v.  Alleyni{z)  a  son  was  entitled,  under 
the  marriage  articles  of  his  mother,  to  have  1500/.  laid  out  in  the 
purchase  of  land  for  his  sole  benefit,  after  the  deaths  of  his  father 
and  mother.  The  mother  died ;  the  father,  by  a  second  mar- 
riage had  a  daughter,  and  having  made  a  provision  ibr  her  by  settle- 
ment, he  by  will,  devised  other  parts  of  his  estate  to  his  daughter 
and  her  heirs,  and  the  residue  in  trust  for  his  son  for  life^  and  then 
to  the  daughter,  with  particular  limitations  and  declarations  of  that 
trust.  All  his  personal  estate,  except  such  as  was  given  to  the 
daughter,  he  gave  to  the  same  trustees,  to  pay  all  just  debts  and  lega- 
cies ;  then  to  his  son  for  I|/*e,  with  a  bequest  over  to  the  daughter 
and  her  family.  The  question  was,  whether  the  testamentary  pro* 
visions  fcnr  the  son,  were  in  satisfaction  of  the  1500L  ?  And  the  Lord 
ChanceUor  said,  '<  There  was  no  authority  that  such  a  bequest  as 
that,  of  the  residue  of  real  and  personal  estate,  after  payment  of  just 
debts,  to  the  testator's  eldest  son  and  heir  for  life  only,  should  be 
construed  a  satisfaction  for  the  15001.  the  son  was  entitled  to  under 
his  mother's  marriage  articles.  If  the  son  died  in  the  life  of  the 
father,  leaving  several  children,  there  was  no  provision  for  them ; 
so  if  he  survived,  as  he  did,  and  had  issue  afterwards.  And  that  the 
1500i.  therefore  must  be  considered  a  debt  by  specialty,  aifecting 
the  testator's  estate,  to  be  retained  by  the  son." 

4*  The  case  Mcdhews  v.  Mathewa,  the  facts  of  which  are  before 
8tated,(a)  furnishes  an  illustration  of  a  fourth  exception ;  namely, 
that  although  the  legacy  and  the  debt  be  of  the  same  nature,  as 
well  with  respect  to  the  subjects  themselves,  as  to  the  extent  of  in- 
terest therein,  yet  if  the  provision  by  the  will  is  expressed  to  be 
given  for  a  particular  purposCf  such  purpose  will  prevent  the  testa- 
mentary gift  being  construed  a  satisfaction  of  the  debt,  because  it 
is  given  dherso  iniuUu,  In  addition  to  the  facts  before  given,  the 
testator,  in  the  year  1750,  by  deed,  made  his  son  tenant  for  life,  in- 
stead of  tenant  in  tail,  as  he  was  before,  by  levying  a  fine  and  re- 
settling an  estate  in  strictest  settlement,  and  to  no  other  uses.  And 
one  of  the  questions  in  the  cause  was,  whether  the  claim  of  the  son 
under  the  deed  of  1733,  was  satisfied  by  the  annuity  in  the  will  of 
bis  father  9  Sir  Thomas  Clarke,  M.  R.  observed,  that,  as  to  the 
Afinuity  of  50{.  for  life  to  the  son  independent  of  the  deed  of  1750 ; 
what  was  given  by  the  will  was  not  a  satisfaction  of  what  was  given 


y)  BytU  V.  Byde,  1  Cox,  C.  C.  49.  mfra.  (z)  S  Ves.  sen.  Sf. 

Sufira^  Vol.  XL  p.  43, 
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by  the  deed  of  1783.  The  testator  had  contracted  a  debt  by  the 
deed  in  1733;  and  it  was  conteqded  that  the  annuity  given  by  the 
will  was  a  satisfaction  for  that ;  but  it  was  given  by  the  will  diverse 
tn^uttu.  That  it  was  the  same,  as  if  the  testator  had  devised  the 
settled  estate  to  his  son  for  life,  d^c,  subject  to  an  annuity  to  ^.  B.  \ 
and  then,  if  the  son  had  performed  that  condition,  he  could  be  en* 
titled  to  claim  under  the  deed  of  1 733.  That  the  Court  never  car* 
ried  the  rule  of  satisfaction  so  far  by  construction,  as  to  make  that 
answer  a  double  purpose.  The  testator  had  ^given  the  son  7002. 
annuity  upon  condition  that  be  would  settle  ]th6  family  estate  ;  and 
then  it  was  contepded,  to  make  that  annuity  pay  a  debt.  On  per- 
forming the  condition,  the  son  would  be  entitled*  to  have  recourse 
to  the  payment  of  the  debt,  under  the  deed  of  1733^  that  that 
would  be  so,  if  the  case  rested  on  the  will  \  but  it  was  necessary  to 
consider  the  deed  in  1750,  the  effect  of  which  was  to  render  the 
annuity  of  7.00/.  a  pure  annuity,  and  free  from  the  condition  of  the 
will,  and  as  if  no  such  condition  bad  been  inserted  in  it;  and  that 
if  the  annuity,  of  700/.  h&d  been  given  pure  and  free,  it  would  be  a 
satisfaction  of  the  501.  per  annum.  By  the  deed. of  1750,  therefore^ 
it  was  within  the  general  rule  of  satis&ction,  though  by  the  will  it 
would  not  have  been  so. 

,  5.  The  next  exception  is,  where. the  debt  of  the  testator  is  con- 
tracted subsequently  to  the  making  of  the  will ;  for,  in  thivt  case, 
the  legacy  will  hot  b^  construed  a  satisfaction.  The  testator,  in  the 
case  of  the  subsequent  debt,  could-  not^  have  had  any  intention  to 
satisfy  by  his  will  a  duty  which  was  not  then  in  existence.  So  that 
the  date  of  the  will  is  a  material  fact. 

In  'Cranmer's  ca8e,(&)  Mrs.  Fisher  bequeathed  Crantner  9  legacy 
of  5Q0/.,  and  made  bim'executor.  After  making  of 'the  will  she  bor- 
rofved  150/.  of  him,  and  died.  Th^  Master  of  the  Rolls  decreed 
th^  legacy  a  satisfaction  of  the  debt.  But'  Lord  Harcaurf,  C.  re- 
versed the  decree :  and  said,  as  to  the  debt,  contracted  afler.ihB  will, 
there  was  no  pretence  to  make  the  legacy  a  payment  of  that. 

And  in  Thomas  v.  Bmnety[c)  a  legacy  of  100/.  was  giyep  to  the 
executor;  and  the  testator  having  afterwards  contracted  a  debt  of 
25/.  with  him,  it  was  resolved  by  Lord  Chancellor  i^ng,  that  the 
debt,  being  contrtoted  subseqwnlly  to  the  will,  the  legacy  could  b^ 
no  satisfaction  for  the  same. 

6.  We  have  seen  from  the  cases,  in  the  second  strbdi vision  of  the 
pi:esent  section,  that  a.difference.in  the  times  of  payment  of  the  debt 
and  legacy  prevents  the  latter  from  being  a  satisfaction.  Where  the 
legacy  is  contingent,(d)  or  uncertain,  there  arjses  astill  stronger  in- 
ference of  intention  against  the  rule  of  presuming  satisfaction ;  and 
in  such  case  a  further  exception  has  accordingly  been  established!. 
It  is  immaterial,  whether  the  contingency  arise  from  some  condition 
annexed  to  the  gifl  by  the  express  terms  of  the  will,  or  from. the 
ftttctuating  nature  of  the  subject' of  the  gift  itself.  Of  the  former 
class  of  contingent  legacies,  the  case  of  Cromptony.  Sa/e,(e)  is  an 
instance.  In  wat  case,  Thomas  Boddington  bequeathed  to  his  sis- 
ter M.  Potter,  an  annuity  of  10/.  for  life,  payable  quarterly^  clear  of 


(b)  2  Salk.  50e.    (c)  2  P.  Will.  343.  also  /bwfcr  v.  Fowler,  auAra,  V<^  IL  p.  39. 
(4  See  JVkhoU*  v.  Judton,  •u/iru.  Vat  IL  p.  42.  ' .  (O  3  P.  WUl  552. 
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ftll  taxes  :  to  his  niece  E.  Patter^  daughter  of  Jlf.  Potter^  an  annuity 
of  5Z.,  and  to  his  neice  M.  NichoUs  an  annuity  of  101.,  and  to  hi^ 
daughter  an  annuity  of  52.  to  be  paid  quarterly  during  their  respec- 
tive lives.  He  also  gave  to  his  neice  M.  Dwmnock  an  annuity  of  lOl. 
and  to  her  daughter  E.  Dimmock  an  annuity  of  51.,  to  be  paid  quar- 
terly during  their  respective  Kves,  and  he  directed  that  the  above- 
mentioned  annuities  should  be  paid  by  his  wife  out  of  bis  personal 
•estate,  tax  free ;  and  appointed  her  sole  executrix  and  residuary  le- 
gatee. The  testator^  widow  gave  by  her  will  to  E.  Potter^  daughter 
of  the  said  M.  Pattet*^  an  annuity^of  51.  to  be  paid  quarterly,  to  hold 
to  her  and  her  heirs  for  ever,  in  case  she  sheuU  survive  her  mother, 

It 

and  not  otherwise )  she  also  gave  to  the  said  £.  JVtcAoIb,  daughter 
of  her  neice  M.  JSTichoUs,  an  annuity  of  51.^  to  be  paid  quarterly,  firee 
from  taxes,  to  hold  to  her  and  her  heirs  for  ever,  in  case  the  said  E^ 
J)l%chMs  should  survive  the  testatrix's' sister  Jlf.PoMer;  to  her  niece 
the  said  Jlf.  Dimmock^  an  annuity  of  101.  to  hold  to  her  and  her  heirs 
for  ever ;  and  to  her  daughter  the  said  E^DimmockJBxi  annuity  of  bU 
to  hold  to  her  and  her  heirs  for  ever ;  all  the  said  annuities  to  be 
paid  quarterly,  at  Lady-day,  Midsummer, Michaelmas  and  Christmas; 
and  the  payments  to  begin  on  such  of  the  quarterly  days  as  should 
first  happen  next  after  her  death.  The  testatrix  next  directed  that 
the  several  annuities  should  be  paid  oiit  of  her  personal  estate,  until 
a  purchase  of  lands  could  be  effected,  which  she  ordered  to  be  made, 
of  sufficient  value  to  secure  the  annuities.  The  question  was,  whe* 
ther  the  annuities  bequeathed  by  the  widow  to  E.  Potter^  E,  JVicAott^, 
M,  Dimmock^  and  £•  Dimnfu>ck,  should  be  taken  as  a  satisfaction  of 
the  like  annuities  given  to  them  by  the  witl  of  Thomas  Boddinf^onf 
the  widow  being  a  debtor  in  respect  thereof,  as  executrix  and  resi- 
duary legatee  of  her  husband's  will ;  or,  whether  they  should  have 
the  several  annuities  given  by  both  wills  ?  Lord  King,  C»  remarked 
upon  the  annuities  given  by  the  widow  to  £*Po^/er  and  E,  MchoUSy 
that,  Being  upon  the  contingencies  of  their  surviving  their  respec- 
tive mothers^  there  could  be  no  pretence  to  say  they  should  be.  a  sa- 
tisfaction of  the  annuities  given  them  absolutely  by  Thomas  Bod- 
dington^s  will :  with  respect  to  the  annuities  given  to  M.  Dimmock 
and  £.  Dimmock  by  the  widow's  will,  although  of  the  same  yearly 
value,  and  of  longer  duration  than  those  bequeathed  by  the  testator's 
will,  yet,  as  the  widow  had  not  declared  that  the  one  should  be  a 
satisfaction  of  the  other,  he  (Lord  King)  saw  no  reason,  why  she 
should  not  be  supposed  to  be  kind  as  well  as  just  to  her  husband's 
relations.  And  his  Lordship  decreed  that  M.  Dimmock  and  JS.  Dimr- 
mock  should  have  the  several  annuities  given  them  by  both  wills  ; 
and  that  E.  Potter  and  £.  NichoUs,  besides  what  was  given  to  them 
by  the  will  of  the  testator,  Thomas  Boddington,  should  also  have  the 
annuities  given  them  by  the  widow's  will,  if  they  survived  their  re- 
spective mothers. 

The  last  case  with  respect  to  the  annuities  given  by  the  widow  ta 
M.  Dimmock  and  E.  Dimmock  is  a  strong  authority  to  show  the 
disposition  of  the  Court  to  avoid  the  rule  in  favour  of  satisfaction ;  and  it 
might  be  contended,  that  it  is  difficult  to  distinguish  the  case  as  to 
those  two  annuitids,  from  the  cases  adduced  in  the  first  section  of 
this  chapter  in  support  of  the  rule ;  and  that  Lord  King^s  determi- 
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nation  seems  to  exclude  the  rule  altogether,  and  to  infer  that  in  no 
case  shall  the  legacy  be  deemed  a  satisfaction  of  the  debt,  unless  an 
intention  is  clearly  expressed  or  implied  it  should  have  that  effect. 
It  may,  however,  be  remarked,  in  support  of  Lord  King's  determina- 
tion, that  these  two  annuities  to  M.  Dimmock  and  E.  Vtmmock  were 
coupled  with  others,  which  the  Court,  according  to  well  established 
rules,  was  bound  to  consider  as  not  importing  any  intention  in  fa- 
vour of  satisfaction ;  and  that  as  oo  contrary  intention  appeared  in 
legard  to  the  annuities  to  M.  Dimmock  and  E.  Dimmocky  he  was 
bound  to  consider  them  in  the  same  light  with  the  rest. 

We  proceed  with  the  second  class  of  contingent  legacies.;  as  where 
the  debtor  has  bequeathed  to  his  creditor  the  whole  or  Aa{/*of  his  re- 
ttduary  estate,  such  bequests  simply,  though  eventually  of  larger 
amount  than  the  debt,  have  never  been  adjudged  a  satisfaction ;  for 
wm  constat  at  the  date  of  the  will,  whether,  at  the  testator's  death, 
after  all  claims  upon  his  property  are  satisfied,  his  estate,  which  was 
in  continual  fluctuation  till  the  last  mentioned  period,  will  be  equally 
beneficial  to  the  legatee  as  his  debt.  It  is  therefore  inferred  from 
the  nature  of  a  residue,  and  the  uncertainty  of  its  amount,  that  when 
a  testator  bequeaths  it  wholly  or  in  part  of  bis  creditor,  he  does  not 
intend  such  an  indefinite  bequest  to  operate  as  a  satisfaction  of  a 
certain  and  definite  duty. 

Accordingly,  in  the  case  of  Devese  v.  Pontet,{/)  Felix  Devese,  in 
1768,  covenanted  by  marriage  articles,  that  in  case  Barbara  GiUarir 
iers^  bis  then  intended  wife,  should  survive  him,  and  there  should  be 
DO  issue,  his  heirs,  executors,  or  administrators,  should  within  nine 
months  after  his  death,  pay  her  800i.,  for  her  own  use,  benefit,  and 
disposal ;  but  if  there  should  be  any  child  or  children  of  the'marriage, 
then  that  the  interest  thereof  should  be  paid  to  his  wife  for  life,  and 
after  her  death  the  principal  paid  to  or  divided  among  such  child  or 
children,  &,c.  In  1781,  Fdix  Devese^  after  giving  by  his  will  seve- 
ral specific  articles  to  his  wife,. directed  that  all  the  debts  owing  to 
the  business  which  he  then  carried  on,  should  be  collected  with  all  pos- 
sible <lispatcii ;  that  the  household  goods  and  stock  in  trade  should  be 
valued,  and  the  money  which  should  be  in  the  public  funds,  and 
the  produce  of  all  being  collected,  the  whole  should  be  divided  into 
two  eqilal  shares ;  the  one  to  be  th^  propertv  of  his  dearly  beloved 
wife,  for  her  to  dispose  of  as  she  pleased ;  the  other  to  be  the  pro- 
perty, of  his  brother  Peter  Devese^  whom  he  appointed  his  heir  gene- 
ral.. One  question  was,  whether  the  provision  in  the  will  for  the 
testator's  widow,  was  a  satisfaction  of  the  covenant  in  the  marriage 
airticles  ?  Upon  which  the  Master  of  the  Rolls  observed,  that  the 
rule  should  be  adhered  to,  as  laid  down  by  Lord  SomerSy  in  Good-- 
feUouD  V.  BurchM;(g)  who  observed,  that  cases  of  this  nature  de« 
pended  upon  circumstances,  and  when  a  legacy  had  been  decreed 
a  satisfaction,  it  must  be  grounded  upon  some  express  evidence  or  at 
least  a  strong  presumption,  that  the  testator  intended  it  as  such. 
That  he  (the  Master  of  the  Rolls)  could  not  find  any  in  the  present 
case.  If  that  opinion  interfered  with  the.  disposition  of  the  will,  he 
should  yield,  but  he  thought  that  it  did  not,  for  he  could  not  say, 

(f)  1  CoK,  Cju  188.  Pre  Ch.  cd.  by  Finch,  in  notk.    Sec  also  Barrett  v,  Beck^ 
ford,  I  VcM,  519,     -  .     (^)  2  Vera.  29r. 
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that  the  testator  had  it  in  contemplation  to  satisfy  the  covenant. 
There  were  two  provisions  made  by  the  articles,  one  in  case  of  no 
issue,  the  other  in  case  of  issue.  Had  the  testator  intended  to  satisfy 
the  covenant,  it  was  reasonable  to  presume,  he  would  have  done 
so  in  ioto:  yet  had  the  wife  been  enceinte,  the  will  would  not  have 
provided  for  the  second  part  of  the  covenant.  If,  therefore,  the 
slightest  circumstances  were  to  be  laid  hold  of,  he  might  take  in  aid 
these  circumstances  to  make  it  doubtful,  whether  the  testator  meant 
to  satisfy  the  covenant ;  and  in  that  case,  he  might  say  with  Lord 
Thurlow  in  Haynes  v.  Mico,{h)  *'incumbit  onua  petiJtori^^^  fn«.  the 
person  saying  it  was  a  satisfaction.  Another  ground  was,  that  an 
unliquidated  residue  had  never  been  taken  as  a  satisfaction.  Where 
a  positive  sum  was  given,  it  might  be  conceived  that  the  testator  so 
intended  ;  but  where  it  was  to  Wait  the  result  perhaps  of  a  long  pro- 
tracted suit  in  Chancery,  it  never  could  be  meant  so.  It  must  be 
argued  that  the  party  was  to  wait  the  event  for  years,  and  then  if 
the  sum  was  equal  to  the  debt,  it  must  be  taken  in  satisfaction.  But 
that  was  denied  in  Barrett  v.  Beckfcrdy  and  how  did  the  present  case 
differ  ?  Upon  the  general  principle,  therefore,  laid  down  by  Lord 
Somers  and  Lord  Hardioicke,  that  a  residue  should  not  be  taken  in 
satisfaction,  he  (the  Master  of  the  Rolls)  was  of  opinion  that  the 
covenant  in  the  marriage  articles  was  not  satisfied  by  the  provision 
of  the  will. 

7. — ^The  same  principle  which  induced  the  Court  of  Chancery  to 
establish  an  exception  to  the  rule  of  satisfaction,  where  the  heqaest 
is  uncertain  or  contingent,  led  to  a  similar  construction,  where  the 
debt  itself  Js  contingent,  as  where  it  arises  from  a  running  account 
between  the  testator  and  the  legatee ;  for,  in  such  case,  if,  upon  the 
winding  up  of  an  account  current,  the  testator's  estate  should  appear 
indebted  to  the  legatee,  the  legacy  shall  not  be  considered  a  satis- 
faction of  such  casual  debt;  for  non  constat  It  might  be  known  to 
the  testator  that  any  thing  was  owing  from  him  to  the  legatee ;  so 
that  no  intention  can  be  inferred,  that  the  testator  meant  the  legacy 
a  satisfaction  of  the  debt,  which  at  the  date  of  his  will  he  did  not 
know  to  be  existing. 

Thus,  in  Rawlins  v.  Pawd,{i)  the  testator  owed  the  defendant, 
upon  an  open  running  account, .monies  computed  to  be  upwards  of 
3001;  and  by  his  will  gave  a  legacy  of  500{.,  and  appointed  him 
executor,  without  disposing  of  the  residue.  The  next  of  kin  of  the 
testator  filed  their  bill  against  the  defendant,  insisting  that  th^  le- 
gacy should  be  a  satisfaction  of  his  debt.  The  Master  of  the  Rolls 
decreed  in  favour  of  the  defendant ;  and  upon  an  appeal  to  Lord 
Cotoper,  his  Lordship  said,  the  nature  and  circumstance  of  the  debt 
w^re  material ;  for  it  was  upon  an  open  running  account  between 
the  testator  and  his  executor,  so  that  it  might  not  be  known  to  the 
testator  whether  he  owed  any  money  to  the  executor  or  not ;  then 
the  testator  could  not  intend  the  legacy  to  be  in  satisfaction  of  the 
debt,  which  he  did  not  know  that  he  owed,  any  more  than  a  legacy 
could  be  a  satisfaction  of  a  debt  contracted  after  the  making  of  the 

(A)  1  Bra  C;  C  ia9.mtfura,  VoL  11  o.  44.  And aet^damv.  Lauaider,nifin» 
p.45.  (0lP.WilL39& 
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will.(A)    The  decree,  upon  a  subsequent  day,  was,  that  the  defen- 
dant should  have  both  the  debt  and  the  legacy. 

In  Cairr  v.  E€i8tdbroohe^[l)  the  Master  of  the  RoUs  was  of  an 
opinion,  that  a  debt  due  upon  a  negotiable  bUl  of  exchange  was  not 
such  a  debt  as  would  be  cancelled  by  a  subsequent  legacy  ;  and  it 
seems  upon  thisprinciple,  that,  as  the  debt  might  be  transferred  instan- 
ter  to  a  stranger  upon  receipt  of  the  bill  by  the  payee,  if  it  were,  no- 
thing would  be  owing  from  the  testator  to  the  legatee,  of  which  the 
legacy  could  go  in  satisfaction.  As  no  presumption,  therefore,  is  to 
be  made  in  favour  of  the  rule  of  satisfaction,  the  Couit  will  not  imply 
or  infer  an  intention  in  the  testator  to  cancel  such  contingent  debt 
by  a  testamentary  gift. 

There  appears  to  be  some  doubt,  whether  servants'  wacres  form  a 
further  exception  to  the  rule  of  presuming  satisfaction  ora  debt  by 
a  legacy ;  and  the  consideration  of  this  question  might  in  point  of 
arrangement  be  introduced  in  this  place,  since  it  is  conceived  that 
the  fluctuating  and  uncertain  nature  of  wages  is  one  of  the  reasons 
for  their  forming  an  exception  ;  but  it  was  thought  more  conveni- 
ent to  discuss  this  subject  in  a  subsequent  section  of  the  present 
chapter. 

Indeed,  the  Court,  as  before  observed,  Iay«  hold  of  any  circum- 
stance, however  trifliilg,  to  raise  a  presumption,  that  the  testator  did 
not  intend  the  legacy  as  a  satisfaction.    Of  this,  the  case  of  Merre* 
dUh  V.  fVjfnn,{m)  is  an  illustration.     By  the  wills  of  Serjeant  Owen 
Wynn  and  another  person,  a  legacy  of  lOOl.  and  another  of  501. 
were  lefi  to  Barbara,  the  daughter  of  John  Wynn,  which  sums  of 
money  were  owing  from  John  Wynn,  as  executor  of  both  testators. 
/.  Wynn,  having  authority  under  his  marriage  settlement  to  charge 
real  property  with  a  sum  of  2000{.,  executed  his  power  in  fevour  of 
his  daughter  Barbara,  mid  another  daughter  Dorothy,  directing  that 
his  son  WiUiam  should,  within  two  months  afler  his  death,  give 
them  security  for  10002.  a  piece ;  and  he  also  gave  his  two  daugh- 
ters additional  legacies  of  250j.  each.     The  question  was,  whether 
the  provisions  made  by  the  father's  will  in  favour  of  Barbara,  should 
go  in  satisfaction  df  the  two  legacies  of  lOOL  and  502.  owin^  to  hef 
from  him  at  the  date  of  the  will  ^     And  it  was  determined,  that  the 
benefits  given  to  Barbara  by  her  father's  «vill,  were  not  to  be  con- 
sidered in  satisfaction  of  the  two  legacies,  because  there  was  no 
legacy  given  to  Barbara  in  particular ;  the  20001.  which  the  father 
had  the  power  of  charging  being  given  equally  to  his  two  daughters : 
if,  therefore,  such  gift  should  be  taken  as  a  satisfaction  of  Barbara^ s 
two  legacies,  she  would  not  receive  an  equal  share  of  the  20002., 
since  she  would  be  deprived  of  the  two  legacies  given  her  by  the 
wills  of  the  other  persoiis  ;  and  the  father's  bequest  of  the  20002.  to 
his  daughters  equally,  showed  that  he  intended  to  make  no  differ- 
ence between  them,  as  to  the  shares  which  they  were  to  receive. 

8.  It  seems,  that  where  there  is  an  express  direction  in  the  will 
for  payment  of  debts  and  legacies,  the  Court  will  infer  from  the  cir- 
eumstance,  that  the  testator  intended  that  both  the  debt  owing  from 

'*)  Sec  Cranmer'eCaae,  2  Salk.  508.  eufirut  VoL  II.  p.'  49. 
0  3  VcB.  jun.  561.  asd  se^  Vol.  L  ch.  14.  8.  3.  p.  580  8c  596. 
\m)  Free.  Gh.  314. 
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him  to  the  legatee,  and  the  legacy,  should  be  paid^  Lord  JSn^  ap- 
pears to  have  relied  considerably  upon  such  direction,  in  reversing 
the  decree  of  the  Master  of  the  RoUSj  in  Chancey^s  case.(n)  In 
that  case,  one  being  indebted  for  wages  to  a  maid  servant,  who  had 
lived  with  him  for  a  considerable  time,  gave  her  a  bond  for  1002., 
and  in  the  condition  of  the  bond  it  appeared  to  be  for  wages ;  after- 
wards the  testator,  by  his  will,  among  other  things,  gave  a  legacy  of 
500L  to  his  maid  servant,  and  it  was  mentioned  in  the  will  to  be  giv- 
en to  her, /or  her  long  andfatthful  services.  The  maid  servant  hav- 
ing, on  her  mafter's  death,  possessed  herself  of  divers  goods  that 
were  his,  the  plaintiff  Chancey^  who  was  the  executor,  brought  his 
bill  against  her  for  an  account,  but  paid  to  her  lOOL  and  interest 
secured  to  her  by  the  bond.  For  the  defendant  it  was  urged,  that 
she  should  have  both  the  money  due  on  the  bond,  and  also  the  le- 
gacy ;  for  the  legacy  was  a  further  reward  for  her  services,  and  inten- 
ded to  be  a  gift  in  toto.  The  Master  of  the  Rolls  decreed  the  lega- 
cy a  satisfaction,  fiut  his  decree  was  aflerwards(o)  reversed  by  the 
Lord  Chancellor  King ;  upon  which  occasion  his  Lordship  said,  that 
this  case  was  attended  with  peculiar  circumstances,  varying  it  from 
the  common  case,  viz,  that  the  testator,  by  the  express  words  of  his 
will,  had  devised  "Mo^  ott  his  debts  and  legacies  should  he  paid  ;^^ 
and  this  1002.  bond  being  then  a  debt,  and  the  5002.  being  a  legacy 
it  was  as  strong  as  if  he  had  directed  that  both  the  bond  and  lega- 
cy should  be  paid ;  that  when  the  testator  gave  a  bond  for  the  1002. 
arrear  of  wages,  it  was  the  same  thing  as  paying  it ;  and  as,  if  he  had 
actually  paid  it,  and  had  afterwards  given  the  legacy  of  5001.  the 
executor  could  not  have  fetched  back  the  1002.  and  made  the  de- 
fendant refund,  so  neither  should  the  bond  in  this  case  be  satisfied 
by  the  bequest  of  the  legacy. 

So  also  in  Richardson  v.  Greese,(p)  Mrs.  Westbrooke  being  in- 
debted to  /one  Greese  in  the  sum  ot  2602.  upon  a  bond,  made  her 
will,  whereby  she  gave  her  5002.  The  testatrix  gave  52.  a  piece  to 
the  rest  of  her  servants,  but  added ''  I  do  not  give  52.  to  Jane  Greese^ 
because  I  have  done  very  well  for  her  before  ;"  and  in  the  subset 
quent  part  of  her  will,  the  testatrix  devised  her  real  estate  upon 
trust  to  pay  her  debts,  and''  after  debts  and  legacies paid^^^  then  be- 
queathed  the  surplus  over.  After  the  testatrix's  death,  and  payment 
of  the  legacy,  the  bill  was  brought  to  stay  execution  upon  the  bond 
upon  the  ground  that  the  legacy  was  a  satisfaction  of  the  debt.  But 
Lord  Hardti>icke,  C.  decreed  that  the  words  ''  afler  debts  and  lega- 
cies paid,"  were  much  stronger  than  in  Chancey^s  case.  And  that 
the  words  of  the  will  intimated  that  the  testator  meant  the  5002.  to 
be  equally  a  reward  for  Jcme  Greese*s  services,  as  the  52.  was  for  the 
other  servants  ;  and  legacies  to  servants  had  never  been  held  to  be 
in  satisfaction  of  debts.  And  his  Lordship  decreed,  that  there  was 
enough  in  that  case  to  take  it  out  of  the  common  rule,  v^d  that  the 
legacy  was  not  to  go  in  satisfaction  of  the  debt. 

Again  in  Field  v.  Mostin,{q)  the  testatrix,  being  indebted  to  Mrs. 
Hutchinson  in  the  sum  of  1412.  bequeathed  to  her  5002.  and  gave  the 
residue  of  the  personal  estate  to  pay  her  debts  and  legacies j  charg- 
ing her  real  estate  in  aid  of  tixe  personal.    The  question  was, 

(n)  1  P.  Will  406.    (o)  Trinity  T.  1735.    (fi)  3  Atk.  64.    (7)  Dick.  Rep.  543. 
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whether  the  legacy  of  5001.  was  a  satisfaction  of  the  debt,  tad  it 
was  said  by  the  Lord  Chancellor,  that  it  was  evident  from  the  will 
that  the  testatrix  intended  both  debts  and  legacies  to  be  paid.  He 
therefore  declared,  that  the  legacy  was  not  to  be  considered  a  satis- 
faction of  the  debt. 

Sect.  III.  Inquiry  how  far  the  doctrine  of  satisfaction  is 
affected  by  the  relation  subsisting  between  the  testator  and 
the  creditor-legatee. 

We  proceed  to  inquire  how  far  the  doctrine  of  satisfaction  is  in- 
fluenced by  the  relation  subsisting  between  the  testator  and^his 
ereditor-legatee ;  and, 

Firsij  where  the  relation  is  that  of  master  and  servant. 

In  Richardson  v.  Greese^{r)  the  reader  will  have  noticed  Lord 
Hardwicke^s  observation,  that  legacies  given  to  servants  had  never 
been  adjudged  to  go  in  satisfaction  of  debts  due  to  them.  But  it 
is  to  be. observed  from  Chancejfs  case,(8)  and  the  case  cited  by  the 
Master  of  the  Rolls,  before  stated,  in  his  judgment  in  Matheuos  v. 
Matkews^{t)  that,  if  servant's  wages  had  beeo  a  general  exception  to 
the  rule,  there  would  not  in  those  cases,  have  been  any  occasion 
for  the  <7ourt  to  resort  to  the  peculiar  wording  of  the  wills.  In  the 
case  oftVaUacev.  Pomfret^{u)  Lord  Eldon  alluded  to  the  dictmn  of 
Lord  Hardwicke^  but  did  not  expressly  declare  his  acquiescence  in, 
or  dissent  from,  the  opinion  therein  expressed.  The  case  before 
Lord  Eldon  was  decided  on  the  parol  evidence,  in  opposition  to  the 
presumption  raised  by  the  will  itse^^  that  the  legacy  was  intended 
as  a  satisfaction  ;  and  we  shall  here  introduce  the  case  for  the  sake 
of  his  Lordship's  observations  respecting  the  admission  of  parol  evi- 
dence in  such  cases.  R,  T.  Moreton  gave  a  legacy  of  5002.  to 
WadSy  over  and  above  what  the  testator  might  owe  him ;  to  his  ser- 
vant James  Staines^  if  in  his  service  at  his  decease,  10/.  over  and 
above  what  h^  (the  testator)  should  owe  him  for  wages  or  other- 
wise ;  adding,  '^  and  I  give  to  my  housekeeper,  Mary  Ponrfret^ 
lOOoi."  He  then  gave  Mary  PomfrePs  mother  an  annuity  of  101. 
for  life,  and  legacies  to  her  sister  and  father ;  and  gave  all  the  re- 
sidue to  his  executors,  '<  after  payment  of  his  debts,  funeral  charges, 
and  the  probate  of  his  will,  and  the  aforesaid  legacies."  The  bill 
was  filed  Jby  the  executors  against  Mary  Pomfret^  praying  that  the 
legacy  might  be  declared  a  satisfaction  of  1252.  12s.  6d.  claimed  by 
the  defendant  for  four  year's  wages.  In  favour  of  the  defendant  evi- 
dence was  adduced  to  prove  that  the  arrears  were  incurred  at  the 
request  of  the  testator,  he  |  promising  to  invest  it  for  Mary  Pomfretj 
and  that  the  testator,  among  other  expressions  in  her  favour,  had 
observed  as  a  reason  for  leaving  Mary  Pomfret  more  than  her 
parents  and  sister,  "that  had  it  not  been  for  her  he  would  have 
been  dead  long  ago."  For  the  plaintiff,  Chancey's  case  and  jRicA- 
ardson  v.  Grees^  were  cited,  and  it  was  insisted  that  the  inference  in 
favour  of  satisfaction  arose  from  the  intention  expressed  in  the  will 
as  to  the  other  legatees.  The  Lord  Chancellor^  upon  the  hearing, 
said,  ^  It  would  be  too  hasty  to  decide  this  case  without  seeing  the 

(r)  S  Atk.  64.  Bufira.  U)  1  P.  Will.  408.  last  page. 
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will.  If  no  new  topic  of  argument  arises  upon  the  will,  the  case 
will  turn  altogether  upon  the  question  as  to  admitting  the  evidence, 
and  the  effect  of  it ;  for  whatever  is  due  to  the  remark  of  Lord 
Hardwickey  that  there  is  no  decision,  applying  this  rule  to  a  ser- 
vant's wages,  this  case  is  not  to  be  decided  upon  the  general  rule 
of  presumption."  And  after  remarking  upon  the  legacy  to  Jamea 
StaineSy  his  Lordship  continued ;  '<  As  to  two  persons,  standing  in 
the  same  relation  to  him,  and  having  demands  of  the  same  nature, 
he  (the  testator)  says,  the  legacy  to  one  is  to  be  in  addition  to 
wages,  and  does  not  say  that  as  to  the  other.  The  presumption, 
therefore,  not  upon  the  rule  of  law,  but  upon  the  whole  will,  is,  that 
this  legacy  is  not  in  addition  to  wages ;  the  testator  having  ex- 
pressly directed,  that  the  other  shall  be  in  addition.  The  question, 
wliether  the  evidence  is  admissible  or  not,  turns  upon  the  point, 
whether  the  inference  from  the  express  direction,  that  the  other  lega- 
cy shall  be  in  addition  to  wages,  is  strong  enough  to  require  a  deci- 
sion, that  as  to  this  legacy  the  addition  to  wages  is  upon  the  face  of 
the  will  necessarily  excluded.  If  it  is  not,  then,  upon  the  rule  as  to 
satisfaction  of  portions,(x)  &c*  these  declarations  may  be  admitted. 
If  admitted,  they  are  to  be  looked  at  with  great  attention,  to  see 
whether  the  necessary  effect  is  to  beat  down  the  fair  inference  from 
the  written  context,  which  is  the  most  solemn  declaration  he  can 
make ;  particularly  as  the  parol  declaration  is  not  contemporary. 
The  truth  of  the  declaration  may,  in  a  great  degree,  be  tried  by  the 
will  itself.  As  to  the  effect  of  the  declaration  upon  the  written  will, 
that  is  always  a  difficult  question ;  seeing  these  declarations  con- 
strued so  very  differently,  which  I  am  authorized  to  say  by  these  two 
cases,  that  have  been  cited."  And  upon  a  subsequent  day,  his  Lord- 
ship (after  citing  the  cases,  and  to  which  the  reader  is  referred)  ob- 
served, "  All  the  cases  authorize  the  admission  of  evidence,  which 
is  clearly  to  be  admitted  in  this  instance,  and  I  am  verv  sorry  to 
add,  that  I  think  myself  fully  justified  by  all  the  cases  m  saying, 
that  evidence  has  not  only  been  admitted,  but  at  least  as  much 
effect  has  been  given  to  it,  as  can  be  said  fairly  to  belong  to  it. 
But  looking  at  the  parol  evidence  in  this  case,  it  is  infinitely  stronger 
than  in  any  of  the  cases  in  which  evidence  has  had  effect ;  pro* 
vided  it  is  believed,  and  there  is  great  hazard  I  admit,  of  deciding 
upon  what  is  not  true;  but  I  have  no  right  to  reject  this  evidence 
as  false.  The  first  part  of  this  declaration  brings  this  very  much  to 
the  case  I  have  cited  from  Mr;  Brownt^8{y)  manuscripts,  that  the 
legacy  was  for  her  attention  to  him  in  sickness,  and  the  wages  for 
service.  The  subsequent  part  of  the  evidence  is  an  express  declara- 
tion, as  to  what  he  owed  her  for  wages,  thut  he  intended  to  put  her 
money  out  at  interest."  And  his  Lordship,  therefore,  declared  that 
the  legacy  was  not  a  satisfaction  of  the  debt.  And  the  bill  was  dis- 
missed accordingly. 

In  the  last  case,  the  reader  will  perceive,  that  Lord  EUUm  avoid- 
ed giving  an  opinion  upon  the  general  question,  whether  wages 

{x)  Hmchcliffey.  Hmchcliffe.  Sfiarkety.  Cator,  3  Vcs.  516.  53a  Trimmer 
V.  Bayne.r  Ves.  508.  Robinson  v.  WhUUy,  9  Ves.  577.  noticed  in  VoL  I.  ch.  d.  s. 
2.  p,  27a    Pole  V.  Lord  Somen,  Druce  v.  Deniaon,  6  Vc^  309.  385. 

(y)  The  Kmg*8  Counsel  in  the  time  of  Lord  ffanivncke. 
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farmed  an  exceptioD  to  the  ffeneral  rule  of  presuming  satisfaction, 
bat  decided  the  case  before  nim  Upoa  the  parol  evidence,  which  he 
considered  admissible  to  rebut  the  presumption  of  satisfaction,  rais- 
ed, not  by  the  rule  of  tetc,  but  by  the  fviU  Uee^.    Had  the  wUl  not 
raised  the  presumption,  Lord  JSMon,  in  admitting  the  parol  evidence, 
would  have  virtually  over-ruled  IjotA  Hardwicke^e  dictum;  since, 
if  wages  were  not  within  the  rule,  then  tybviously  there  was  no  ne- 
cessity for  resorting  to  evidence  to  rebut  a,  presumption,  which  in 
that  case  the  law  did  not  raise.    The  case  of  Wallace  y.Pomfiret 
seems,  therefore,  to  leave  Lord  Hardvoicke*8  dictum  untouched.    It 
is  presumed,  the  question  can  only  arise  on  wages  due  at  the  time 
of  making  the  will ;  and  with  respect  to  such,  it  is  difficult  to  dis- 
cover any  reason  distinguishing  them  from  other  debts,  except  that 
which  arises  from  the  relationship  of  master  and  servant ;  namely, 
that  a  legacy  to  a  eervant  strongly  implies  in  its  very  nature  the  pe- 
culiar motive  or  purpose  of  remunerating  fidelity  and  attention,  be« 
yond  the  stipend  for  ordinary  service,  which  the  testator  must,  know 
would  be  paid  at  all  events  out  of  his  personal  estate  as  a  debt. 
Such  peculiar  motive  has  been  considered  of  importance  in  CAan- 
eey'tf  case,  and  that  cited  by  the  Master  of  the  Rolls  in  Matheioa  v« 
Mathews,  and  also  in  the  cases  of  double  legacies  before  discussed; 
and  might  have  been  thought  sufficient  to  support  Lord  Hardwicke's 
dictum  in  the  absence  of  authority  to  the  contrary.    But  that  dictum 
may,  upon  the  authorities  before  noticed,  be  considered  at  least 
doubtful.    With  re^>ect  to  wages  accri^ed  since  the  making  of  the 
will,  the  preceding  reason  is  equally  applicable ;  but  their  being 
contracted  after  the  making  of  the  will  brings  them  within  Crai^ 
mer*s  case,  and  Thomas  v.  Be$met  before  noticed.(2r)     A  further 
reason  may  be  adduced,  similar  to  that  which  governed  the  cases  of 
Rawlins  v.Powelj  and  Carr  v.  Eastabroohe^  also  before  noticed  ;(a)' 
viz.  that  as  the  debt  is  uncertain  and  fluctuating,  growing  due  from 
time  to  time,  it  cannot  be  inferred  that  the  testator  intended  the 
legacy  to  be  a  satisfaction  of  a  claim,  which  might  not  exist  at  his 
death,  or,  if  it  did,  the  amount  of  which  he  could  not  possibly  know. 
It  will  be  proper,  in  the  second  place,  to  consider  the  question, 
whether  a  debt  due  by  a  parent  to  a  child,  but  not  as  a  portion,  is 
considered  in  the  same  light  as  a  debt  to  a  stranger  \  consequently, 
whether,  in  the  absence  of  an  express  or  implied  intention,  the  legacy 
would  be  presumed  a  satisfaction  of  the  debt.     And  we  have  the 
authority  of  Lord  Alvanleyy  when  Master  of  the  Rolls,  in.  Tolson  v. 
CoUins,{b)  that  it  shall  be  so  considered.    In  that  case,  Mary  Pawd 
bequeathed  to  John  CMins  her  executor  the  sum  of  8001.,  upon 
trust  for  his  four  children,  equally,  with  the  benefit  of  survivorship, 
in  case  of  death,  dLC.  and  she  appointed  John  Collins  and  Samuel 
Al/brd  executors.    After  the  testatrix's  death,  John  Collins  received 
the  dO0{^  and  afterwards  died  leaving  his  four  children  named  in 
M.  Powd's  will,  and  another  ,son  surviving.     The  testator,  by  his 
will  gave,  among  other  sums,  the  legacy  of  5002.  to  Jane,  one  of  his 
daughters,  if  she  attained  twenty-one,  and  not  otherwise,  with  inter* 
est  in  the  mean  time.    And  the  testator  gave  similar  legaciei^  to  his 
other  children.    Upon  a  bill  filed  by  Jane  CMins  and  her  husband 

(X)  Suprot  Vol  n.  p.  49.       (a)  Supra,  Vol.  II.  p.  .52-3.        (*)  4  Vcs.  483. 
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for  2001.  her  share  of  the  legacy  given  by  the  will  of  Mmy  Pcwelj 
the  question  was,  whether  the  plaintiiTs  must  not  elect  to  take  the 
legacy  of  200Z.  under  Mary  PowePs  will,  or  the  provision  under  the 
will  o(John  Cottina.  The  Master  of  the  Rolls  said,  «  Whatever  may 
be  the  conjecture  as  to  what  this  testator  did  intend,  the  single  ques- 
tion is,  whether  by  any  rule  that  has  prevailed  with  regard  to  a  debt 
due  from  a  parent  to  a  child,  and  a  bequest  to  that  child  by  his. will, 
this  can  be  considered  as  a  satisfaction  of  the  debt-  admitted  to  be 
due  by  the  testator  to  these  four  children.  It  is  said,  that,  when  this 
testator  made  his  will,  he  gave  these  children  a  greater  benefit  than 
they  would  have  derived  under  the  debt.  But  it  is  admitted,  that  it 
is  not  such  a  benefit,  as,  in  the  case  of  any  one  but  a  parent,  would 
have  been  a  satisfaction.  I  am  far  from  differing  from  Hinchcliffe 
V.  HindicHffe.(c)  On  the  contrary,  I  think  it  is  confirmed  by  all  the 
cases  that  have  been  cited.  But  I  decide  upon  this ;  that  this  is  not 
the  case  of  fi portion;  and  I  lay  down  generally,  that  a  legacy  by  a 
father  to  a  child,  is  not  a  satisfaction  of  a  debt  due  to  the  child,  in 
any  other  way  than  a  debt  due  from  a  stranger  would  be  satisfied 
byBUch  a  legacy.  I  must  try  it  by  the  same  rule;  and  see,  whether 
it  appears  by  the  will,  that  he  considered  it  as  part  of  his  personal 
estate ;  and  it  is  admitted,  that  if  this  was  the  case  of  a  stranger,  this 
legacy  would  not  be  a  satisfaction.  Therefore  I  must  hold,  that  this 
legacy  is  due  to  the  plaintiff." 

The  rule  laid  down  in  the  last  case  was  adopted  in  the  absence 
of  sufiicient  intimation  of  the  testator's  intention.  The  case  of 
Plume  V.  Plume^{d)  next  stated,  and  which  at  first  sight  might  appear 
at  variance  ■  with  Tolaon  v.  CMina^  was  decided  upon  its  peculiar 
circumstances ;  from  which,  coupled  with  the  expressions  of  the 
will.  Lord  Eldon  considered  that  the  testator  intended  his  son's  claim 
(if  any)  should  be  satisfied  by  the  bequests  in  his  favour.  In  the 
case  last  alluded  to,  the  testator,  residing  and  carrying  on  business 
at  Hoddeaton  in  Hertfordshire^  placed  his  son  Jeremiah^  who  had 
been  employed  for  some  time  with  a  tradesman  in  SouthiDarkj  at  a 
guinea  a  week,  at  Enfield,  in  the  business  of  a  cooper.  The  son, 
while  he  conducted  this  business,  rendered  accounts  to  his  father 
firom  time  to  time,  receiving  no  wages,  and  merely  deducted  the 
money  expended  for  his  board.  Afterwards  the  father,  by  his  will, 
gave  all  his  estate  and  effects  to  his  executors,  directing  them  to 
carry  on  the  trade  for  two  or  three  years ;  and  to  make  an  inventory 
of  his  effects,  and  a  separate  inventory  of  his  property  at  Er^ield,  and 
firom  the  amount  of  the  appraisement  of  those  effects,  to  deduct  601. 
which  he  gave  to  his  son  Jeremiah,  to  whom  he  also  gave  102.  on 
condition  of  instructing  his  brother  in  the  trade ;  and  the  residue  he 
directed  to  be  paid  by  instalments  of  one,  two, and  three  years;  and 
all  the  residue  he  directed  to  be  divided  among  his  other  children 
by  name,  omitting  Jeremiah.  Jeremiah  having  set  up  a  claim  of  48L 
after  his  father's  death,  but  never  during  his  life,  for  wages  due  to 
him  for  his  trouble  in  carrying  on  the  trade  for  one  hundred  and  twen- 
ty-nine weeks,  the  question  submitted  to  the  Court  for  decison  was, 
wheth^  the  benefit  to  which  Jeremiah  was  entitled  under  his  father's 
will,  was  not  a  satisfaction  of  the  debt  JeremieA  claimed  against  his 
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estate  ?  Lord  £ldon,  C.  said  the  case  must  1^  decided  for  the  plain- 
tiffs, the  other  children  of  the  testator ;  that  be  doubted  eztren^ely 
whether  the  defendant  Jeremiak  was  a  creditor.    And  after  reviewing 
the  circumstances  of  the  case  with  respect  to  the  transactions  be- 
tween the  father  and  the  son,  showing  an  intention  on  the  part  of 
the  father,  and  an  acquiescence  on  the  part  of  the  son,  to  the  ar- 
rangement as  a  future  provision  and  establishment  for  the  son,  and 
connecting  these  facts  with  the  dispositions  and  expressions  of  the 
will,  his  Lordship  concluded, ''  the  intention  was  to  satisfy  every 
demand  his  son  had  upon  him,  and  he  never  conceived  that  his  son 
stood  in  a  relation  to  him  as  a  creditor,  or  could  make  any  demand. 
This  case  is  very  different  from  that  of  a  perfect  stranger  upon  a 
question  o{  implied  aesun^eit ;  in  such  a  case,  regard  being  had  to 
.the  relation,  though  a  son  /oris  famUiated,  and  to  the  expectation 
of  being  remunerated,  which  that  relation  gives ;  attending  also  to 
the  circumstance,  that  the  son  lived  in  that  employment  one  hundred 
and  twenty-nine  weeks,  and  never  made  any  demand  whatsoever." 
The  Court  was  therefore  of  an  opinion,  that  the  son's  claim  to  Such  a 
debt,  and  the  provisions  in  his  father's  will,  could  not  be  mentioned. 
We  proceed  to  notice  in  this  place  a  class  of  cases,  which,  though 
not  strictly  within  the  subject  of  the  present  Treatise,  nevertheless 
are  so  closely  connected  with  the  cases  lately  discussed,  that  they 
may  with  propriety  be  introduced.  The  rule  laid  down  in  Tolson  v. 
CdUns^{e)  is,  that  where  a  debt  not  in  the  way  of  portion  is  due  from 
a  parent  to  a  child,  a  legacy  by  the  parent  shall  not,  in  the  absence 
of  evidence  of  intention  expressed  or  implied,  be  presumed  a  satis- 
fiiction  of  the  debt  due  to  the  child,  any  more  than  to  a  stranger. 
But  the  cases  to  be  next  mentioned  establish  the  following  proposi- 
tion, that  where  such  a  debt  exists,  an  advancement,  upon  the  child's 
marriage,  or  upon  some  other  occasion,  of  a  portion  equal  to,  or  ex- 
ceeding the  debt,  in  the  parent's  life,  shall  prima facisj  be  deemed 
a  satisfoction  of  the  debt  previously  owing.     The  first  case  is  Wood 
V.  Briani.{f)  The  plaintiff's  wife  was  entitled  to  the  residue  of  her 
grandmother's  estate,  under  her  will,  and  was  also  appointed  execu- 
trix.   Her  father  was  administrator  durante  rninore  €Btate  of  his 
daughter.     At  the  period  of  her  mcurriage  with  the  plaintiff,  he  was 
by  agreement  to  have  8001.  from  the  father,  which  in  the  settlement 
was  mentioned  to  be  a  portion,  and  in  consideration  of  natural  love 
and  affection.     It  was  insisted  for  the  plaintiff,  that  he  was  entitled 
to  an  account  of  the  residue  of  the  grandmother's  estate,  from  the 
representative  of  the  wife's  father,  and  that  the  8001.  paid  by  her 
fether  upon  her  marriage,  was  not  in  satisfaction  of  this  residue, 
especially  as  it  was  expressed  to  be  given  fof  natural  love  and  affec- 
tion ;  and  it  was  also  contended,  that  as  the  fa,ther  at  the  time  of  the 
marriage  was  worth  80002.  at  the  least,  and  had  only  this  daughter 
and  one  son,  it  was  not  probable  he  meant  it  as  a  satisfaction.  That 
there  was  no  case  to  be  produced,  where  a  father  was  indebted  to  a 
child  on  account  of  a  demand  under  the  will  of  a  collateral  relation, 
that  before  the  demand  was  liquidated,  his  giving  a  sum  as  a  portion 
to  this  child  had  been  held  to  be  a  satisfaction  of  the  demand.  The 
defendant's  counsel  rested  chiefly  upon  the  parol  declarations  of  the 
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plaintiiF  and  his  wife,  soon  after  the  marriage,  that  the  8001.  was  in- 
leqded  both  as  a  portion  and  .a  satisfaction  for  the  residue  of  the 
grandmother's  estate ;  and  the  depositions  of  six  or  seven  witnesses 
were  read,  which  were  very  full^  to  this  point*  To  encounter  this 
evidence,  proof  of  the  father's  declarations  before  and  after  the  mar- 
riage was  read  for  the  plaintiff^  viz.  his  saying  that  his  mother  had 
left  5002.  at  least  to  his  daughter,  and  that  he  would  give  the  plain- 
tiff lOOOL  and  make  a  man  of  him ;  and  not  above  six  weeks  before 
his  death,  his  declaration  to  the  plaintiff,  '^  thou  knowest  I  owe  thee 
a  great  de^l  of  mdtaey,  and  thou  shalt  not  be  wronged  of  a  farthing." 
Lord  Hardwicke  said  the  plaintiff  was  entitled  of  course  to  what  r^ 
mained  due  upon  the  800{.  The  first  question  was,  whether  there 
were  a  presumptive  satisfaction  of  the  legacy  to  the  plaintiff's  wife, 
under  the  grandmother's  will,  by  the  8001.  being  advanced  to  her 
by  Uie  father  on  her  marriage  ?  he  did  not  think  any  certain  rule 
could  be  laid  down,  but  the  cases  must  depend  upon  their  particular 
circumstances.  I'here  were  very  few  cases,  where  a  father  toould  not 
be  presumed  to  have  paid  the  debt  he  oioed  to  a  daughter ,  when  in  his 
lifetime  he  gives  her  in  marriage  a  greater  sum  than  he  owed  her,  for 
it  was  very  unnatural  to  suppose,  that  he  would <choose  to  leave  him- 
self a  debtor  to  her,  and  subject  to  an  account.  As  to  the  case  of 
Chidley  v.  Leej{g)  the  ground  Sir  John  Trevor  went  upon  was,  that 
the  husband  knew  nothing  of  the  legacy  to  the  wife  from  the  colla- 
teral ancestor,  and  therefore  held  it  was  not  satisfied  by  the  portion, 
though  it  was  a  much  larger  sum  than  the  legacy ;  but  he,  (Lord 
Hardwicke)  said  he  thought  that  was  an  extreme  hard  case,  and  he 
should  have  been  inclined  to  determine  it  otherwise.  If  the  present 
case  rested.upon  the  presumption  only,  he  should  be  of  opinion  that 
the  8002.  was  a  satisfaction  for  the  residue  under  the  grandmother's 
will.  The  evidence  on  the  defendant's  side,  with  regard  to  the  de- 
clarations of  the  plaintiff  and  his  wife,  were  very  strong,  and  applied 
directly  to  the  point  of  satisfaction ;  and  on  the  other  side,  there 
were  only  loose  and  general  declarations  of  the  father,  that  he  was 
indebted  to  the  plaintiff.  His  Lordship  therefore  decreed,  an  ao- 
codht  of  the  father's  personal  estate  as  to  the  8002.  only. 

Again  in  Seed  v.  BradfordJh)  a  bill  was  filed  by  the  plamtiff,  ad- 
ministrator to  his  wife,  one  ol  the  daughters  of  friUiam  Bradford, 
which  daughter  was  entitled  to  a  fifth  part  of  a  legacy  of  5202.  left 
to  her  and  four  sisters  by  the  will  of  Thomas  Tindal,  their  grand- 
father, who  bad  made  the  wife  of  William  Bradford  executrix.  WUn 
Ham  Bradford^  as  her  hiisband,  possessed  himself  of  the  personal 
estate  of  Thornas  Tinddl,  mixed  the  assets  with  his  own  property, 
applied  them  in  his  own  business,  and  continued  so  until  his  death. 
In  1740  there  was.  a  treaty  for  the  marriage  of  the  plaintiff  with  one 
of  William  Bradford's  daughters,  upon  which  William  Bradford 
was  to  give  4002.  as  a  marriage  portion,  as  sworn  by  the  plaintiff's 
father,  one  of  the  parties  to  the  agreement.  Upon  the  wedding  day, 
William  Bradford  went  up  and  fetched  4002.  which  was  put  by  for 
the  husband's  use,  one  witness  swearing  that  WiUiam  Bradford  said, 
**  there  is  the  money,  but  that  is  not  all ;"  another,  that  he  said, 
'<  there  is  what  I  give  my  daughter,  but  that  is  not  all ;"  and  both 
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added,  **  or  words  to  that  effect."  It  appeared  that  the  daughter 
was  privy  to  the  right  she  had  to  the  fifth  part :  it  did  not  appear, 
but  rather  the  contrary,  that  her  husband  knew  it  at  the  time,  but 
he  became  acquainted  with  it  a  year  after  the  marriage;  yet  he 
never  made  a  demand  of  it  in  the  life  of  his  wife,  who  died  in  1742, 
nor  in  the  life  of  WtUiam  Bradford,  who  died  in  1746.  For  the  de- 
fendant (the  representative  of  fViUiam  Bradford)  the  case  of  Wood 
V.  Briani  last  stated  was  cited,  and  Sir  John  Strongly  M.  R.  said, 
*'  As  the  plaintiff  knew  of  this  right  in  his  wife,  there  is  no  reason 
why  he  should  not  have  made  this  demand  during  the  time  the  fa- 
ther-in4aw  lived  after  the  death  of  the  wife,  instead  of  lying  by  till 
after  the  death  of  him  who  was  party  to  the  transaction,  and  might 
have  given  some  account  of  it  if  called  upon.  To  be  sure,  in  cases 
of  this  nature,  there  is  no  occasion  for  an  express  stipulation  that 
the  4001.  was  given  in  full  satisfaction  of  what  came  to  the  parent's 
hands  belonging  to  the  child,  and  that  he  does  not  give  it  absolutely 
out  of  his  own  pocket.  But  every  case  of  this  kind  must  be  taken 
with  the  circumstances,  upon  which  the  Court  goes,  to  see  whether, 
from  the  nature  of  the  transaction  and  demand,  it  is  not  implied, 
that  the  money  thus  given  in  the  lump,  included  what  the  father 
gave  by  bounty,  and  also  what  came  to  his  hands  as  belonging  to 
the  child.  That  is  the  natural  transaction;  otherwise  the  Court 
must  suppose  he  intended  to  give  the  400{.  out  of  his  own  pocket, 
and  suffer  himself  and  his  wife  to  remain  still  liable  to  that  demand 
and  interest.  All  the  other  daughters  were  advanced  in  the  same 
way  by  portions  given  by  fVHUam  Bradford  in  his  life,  and  never 
thought  they  were  entitled  to  their  share  of  that  legacy  besides,  al- 
though they  by  their  answer  claim  it,  if  the  Court  should  be  of  that 
opinion.  •  Their  acquiescence  and  the  plaintiff's  is  strong  evidence 
it  never  was  so  understood."    The  bill  was  therefore  dismissed. 

And  in  the  recent  case  of  Chave  v.  Farrant,{i)  John  Broom,  by 
his  will  of  the  18th  of  July  1786,  gave  to  his  grand-daughters,  Mary, 
Sarah,  and  Betty  Farrant,  and  to  each  child  that  should  or  might 
thereafter  be  born  of  his  daughter  Sarah  Farrant^  and  living  at  his 
decease,  the  sum  of  1501.  to  be  paid  to  each  of  them  by  his  execu- 
tors within  six  months  next  after  his  decease,  to  whom  he  gave  and 
bequeathed  the  same  accordingly.  The  testator  died  on  the  20th 
of  Jtiy,  leaving  the  three  grand-daughters  named  in  the  will  all 
infants.  John  Farrant,  their  father,  died  in  1 807,  having  by  his  will 
devised  his  real  estates  to  his  sons,  with  limitations  ^o  their  children 
in  tail,  and  the  ultimate  remainder  to  his  own  right  heirs,  subject  to 
a  trust  term  of  five  hundred  years,  to  raise  certain  legacies  and  sums 
of  money,  and  also  such  farther  sum  of  money  as  should  be  sufficient 
to  pay  all  his  just  debts,  whether  on  bond,  simple  contract,  or  other- 
wise, after  applying  his  goods  and  chattels,  and  the  part  of  his  per- 
sonal estate,  after  bequeathed  in  discbarge  of  such  legacies  and 
debts,  as  far  as  the  same  would  extend ;  and  he  gave  all  the  residue 
of  his  personal  estate  to  his  executors,  upon  trust  to  apply  the  same 
in  discharge  of  his  legacies  and  debts.  The  bill  was  filed  by  the 
three  grand-daughters  of  the  testator  Brdbm,  with  their  husbands, 
claiming  their  legacies  of  1 501.  with  interest  under  his  will.    The 
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answers  by  the  executors,  the  widow  and  sons  of*  Farrantj  repre- 
sented that  John  Farrani  maintained,  clothed,  and  educated  the 
plaintiffs,  his  daughters,  at  an  expense  much  exceeding  their  lega- 
cies under  the  will  of  their  grand-father ;  and  he  also  gave  to  or  in 
trust  for  each  of  them  a  marriage  portion  of  10002. ;  and  no  demand 
was  made  by  any  of  them  in  his  life  time,  therefore  the  defendants 
insisted  that  the  plaintiff's  were  barred  of  all  claim  to  recover  the 
legacies  under  their  grand-father's  will.  Sir  WiUictm  Grants  M. 
R.  said,  "Upon  looking  into  the  settlements,  I  find  nothing  from 
which  any  inference  can  be  drawn  as  to  the  intention  of  the  parties. 
In  Mrs.  Chave^Sy  her  father  covenants  to  pay  lOOOI.  for  the  portions 
of  hi^  daughter.  It  doesnot  appear  that  the  husbands  knew  of  the 
debts.  My  opinion  is,  that  the  father,  giving  the  portion  must  be 
taken  as  meaning  to  satisfy  the  debt  he  owed  as  executor  of  the 
grand-father.  That  is  established  in  opposition  VaChidley  v.  Lee^^kS 
by  the  more  recent  cases  of  Wood  v.  Briant^{l)  and  Seed  v.  Brwi- 
ford.{m)  The  bill,  therefore,  as  far  as  it  seeks  payment  of  the  lega- 
cies to  Mrs.  Chave  and  Mrs.  Poole  must  be  dismissed ;  as  to  Mrs. 
Marson,  her  portion  is  not  given,  so  as  to  amount  to  a  satisfaction. 
As  to  her  legacy,  therefore,  there  must  be  a  decree  for  payment."(ii) 

Sect.  IV.  Where  a  legacy  by  a  creditor  to  his  debtor-hgeitte 
does  or  does  not  operate  as  a  release  or  extinguishment  of  the 
legatee's  debt^ — and  herein  of  the  effect  of  appointing  a  debt- 
or-executor. 

We  proceed,  in  the  present  section,  to  a  review  of  the  cases, 
wherein  a  legacy  by  a  creditor  to  his  debtor  has,  or  has  not,  been 
considered  to  operate  as  a  release  or  extinguishment  of  the  debt  so 
due  to  the  testator  by  the  legatee.(o]  It  was  observed  in  the  com^ 
mencement  of  the  present  chapter,  that  where  a  creditor  bequeaths 
a  legacy  to  his  debtor  in  his  will,  and  either  does  not  notice  the  debt^ 
or  mentions  it  in  such  a  manner  as  to  leave  his  intention  doubtful, 
and  after  his  death  the  securities  for  the  debt  are  found  uncancelled 
among  the  testator's  property,  the  courts  of  equity  do  not  consider 
the  legacy  to  the  debtor  as  necessarily,  or  even  prima  faciei  a  releaBe 
or  extinguishment  of  the  debt,  but  require  evidence  clearly  express 
sive  of  the  intention  to  release ;  if  such  intention  does  not  appear 
clearly  expressed  or  implied  on  the  face  of  the  will,  evidence  from 
other  sources  will  be  admitted.  In  such  cases,  however,  the  Court 
has  felt  considefable  embarrassment,  inasmuch  as  it  has  to  pronounce 
upon  an  instrument  that  is  apparently  a  disposition  of  the  property, 
and  which  ought  to  be  a  complete  and  entire  disposition  of  the  pro- 
perty, yet  such  instrument  does  not  contain  evidently,  when  the  cir- 
cumstances are  stated,  the  whole  intention  of  the  testator  expressly 
as  to  the  administration  of  his  property.  This  difficulty  is  increa9> 
ed  from  the  circumstance,  that  one  jurisdiction,  which  cannot  re« 
ceive  the  evidence  that  may  arise  from  other  papers,  and  which  is 
not  in  the  habit  of  receiving  that  evidence,  is  to  pronounce  upon 
the  fdiimattm  of  the  will,  and  another  jurisdiction  is  to  execute  it» 
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and  in  executing  it,  is  to  confonn  itself  as  much  as  possible  to  the 
intention  of  the  testator.  Hence,  as  Lord  Loughborough  observes, 
arises  the  necessity  of  admitting  thatevidence,  which  has  been  given 
in  cases  where  the  administration  is  to  be  carried  on  in  the  Court  of 
Chancery }  and  all  that  is  to  be  received  from  the  Ecclesiastical 
Coujt  is  the  probate.(p)  These  observations  arose  in  the  case  of 
Eden  v.  Stnythy(q)  which  is  an  instance  wherein  the  evidence  pro- 
duced was  considered  as  clearly  manifesting  an  intention  in  the  tes- 
tator to'release  the  legatee's  debt. 

In  that  case,  Smyth  the  testator,  upon  the  marriage  of  his  daugh* 
ter  with  the  plaintiff  Sir  Frederick  Eden,  had  made  a  considerable 
settlement  upon  her,  and  also  paid  several  sums  of  money  to  or  for 
the  accommodation  of  Sir  Frederick.  Among  other  advances,  Smyth 
lent  Sir  Frederick  lOOOt.,  for  which  he  took  his  bond  dated  1791. 
In  January  f  1792,  a  further  sum  of  10002.  being  required  by  Sir  Fre- 
dericky  and  it  not  being  convenient  to  Smyth  to  advance  it,  he  join- 
ed Sir  Frederick  in  a  bond  to  the  Rev.  «/.,  Boucher ^  to  secure  that 
sum,  and  which  was  paid  to  Sir  Frederick  in  1794.  Smyth  also 
borrowed  7002.  of  George  Watson,  and  paid  that  sum  with  2002.  more 
to  Sir  lYedericky  who  gave  George  WatsonhiB  bond  dated  10th  Julyy 
1794,  for  securing  the  repayment.  Smyth  paid  off  Watson^ s  bond 
in  his  lifetime,  but  did  not  take  any  assignment.  By  his  will,  dated 
1797,  Smyth  did  not,  as  it  appears,  mention  the  bond  debt  of  Sir  i^e- 
derick;  but  among  other  legacies  gave  lOOOZ.  to  Sir  Frederick  Eden 
to  be  paid  within  twelve  months  after  his  decease,  or  as  soon  after 
as  his  executors  conveniently  could  ;  and  he  gave  the  residue  of  his 
personal  estate  to  his  younger  grand-children,  issue  of  Sir  Frederick 
and  his  daughter  Lady  Eden.  Sir  Frederick'^s  bonds  for  lOOOl.  and 
9001.  were  found  among  the  testator's  effects.  Sir  Frederick  filed 
his  bill  for  the  legacy,  and  the  question,  raised  by  the  answers  of 
the  executors,  was,  whether,  under  the  circumstances,  he  was  enti- 
tled to  the  legacy,  or  on  the  Contrary,  was  to  be  charged  with  19002. 
as  <ioe  to  the  testator's  estate.  Among  the  evidence  produced  was 
a  letter  from  the  testator  to  Lady  Eden,  the  mother  of  Sir  Frederick^ 
in  which  the  testator  said  he  had  released  Sir  Frederick  from  the 
sum  of  10002.  he  had  lent  him.  And  among  other  evidence  it  ap- 
peared that  the  testator  had  stated  to  Robert  Smyth  and  other  wit- 
nesses that  he  had  given  the  plaintiff  the  two  sums  of  10002.  and 
9002.,  and  that  as  to  the  bonds  given  for  them  the  pluntiff  should 
never  be  called  upon,  and  that  he  (the  testator)  considered  himself 
bound  to  pay  Mr.  Boucher^s  bond.  Certun  statements  of  cash  ac- 
counts were  produced ;:  and  other  papers,  which  were  not  proved, 
mentioned  the  legacy  of  10002.  to  Sir  Frederick  Eden,  and  one  \fx 
particular,  <<  to  Sir  Frederick  Eden  10002.,  if  I  paj  Boucher  nothing, 
then,"  and  the  words  ''  if  I  pay  Boucher^^  were  crossed  with  a  pen. 
It  was  contended  for  the  plaintiff,  that  this  legacy,  coupled  with  the 
letter  and  other  evidence,  showed  the  testator  never  intended  to  en- 
force the  demands,  and  that  they  were  released.  The  parol  evi- 
dence, which  w^  urged  for  the  plaintiff,  was  adduced  not  to  explain 
the  wUl,  but  to  repel  a  demand,  and  was  admitted  de  bene  esse.  Lord 
Loughborough^  C.  considered  the  evidence  very  properly  admitted 

(/l)fVea.S55.  (7)  lb.  345. 
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from  the  Bishop  of  PeterbarougVs  case,(r)  in  which  his  books  and 
papers  were  admitted.  The  same  rule  must  hold  as  to  any  memo- 
randum, to  show,  what  he  took  as  .the  estate  to  be  disposed  of:  and 
was  equally  applicable  to  show,  what  he  reckoned  debts  due  to  him, 
and  what  not,  where  he  has  happened  to  keep  any  account  of  his 
own  property.  The  demand  of  the  plaintiff  pm/ui/acie  was  perfect- 
ly obvious.  That  without  doubt,  upon  the  face  of  the  will,  the  le- 
gacy was  due.  The  doubt  arose  upon  the  papers,  found  in  the  tes- 
tator's possession,  and  which  were  prima  facie  evidence  of  d^bts  due 
from  the  plaintiff.  That  it  was  fair  to  admit  all  collateral  papers  to 
show  the  legacy  was  due  ;  and,  taking  the  whole  papers  together, 
he  was  satisfied,  it  was  the  intention  of  Mr.  Smyth  that  these  debts 
should  not  be  demanded  by  his  executory.  And  his  Lordship  add- 
ed ;  ^'  The  conclusion  that  bears  strongly  upon  my  mind,  is,  that  he 
meant  the  legacy  to  Sir  Frederick  Eden  beneficially ;  and  consist- 
ently with  that,  he  meant,  that  the  residue  given  over  to  the  chil- 
dren of  Sir  Frederick  Ed^  should  not  include  these  three  debts ; 
that  these  three  debts  should  (Compose  no  part  of  that  residue,  in- 
tended to  be  a  provision  for  the  younger  children.  Therefore  de- 
cree the  legacy  to  be  paid  ;  and  that  these  several  bonds  for  lOOOZ., 
1000^,  and  900{.  shall  not  be  the  subject  of  demand  against  Sir 
Frederick  Eden:' 

But  when  the  evidence  of  intention  to  release  the  debt  is  not  clear, 
either  by  reason  of  the  ambiguity  of  the  expressions  in  the  will,  or 
of  the  insufficiency  of  the  evidence  itself,  the  gift  of  the  legacy  will 
not  of  itself  amount  to  a  release  of  the  debt.  Thus,  in  the  case  of 
Wihnoi  v.  Woodhouee^^i)  Admiral  Byron^  in  the  year  1782,  advanc- 
ed to  his  daughter  Juliana  Elizabeth  Byron  (afterwards  the  wife  of 
the  plaintiff  Sir  Robert  fVilmot,)  the  sum  of  8002.  for  which  he  took 
her  bond  ;  and  in  the  year  1785  made  his  will,  of  which  part  was  in 
the  following  words  :  '^  As  I  have  paid  and  advanced  considerable 
sums  of  money  for  my  son  John  Byron  and  my  daughter  Lady  Jv- 
Uand  Elizabeth  WUmot^  I  direct  that  my  trustees  and  executors  shall 
pay,  within  twelve  months  after  my  death,  the  sum  of  20002.  to  my 
said  daughter  Lady  Jvliana  Elizabeth  fVilmot"  Admiral  Byron 
died  in  1786;  Lady  fVUmot  in  1788;  and,  as  administrator  to  his 
wife,  the  plaintiff  filed  his  bill  for  the  legacy.  Upon  the  question, 
whether  it  was  to  be  considered  as  a  release  of^  the  bond  which 
remained  uncancelled  ;  the  Court  said,  that  the  introductory  words 
of  the  bequest  were  intended  as  an  apology  for  giving  Lady  Juliana 
Elizabeth  Wibnot  less  than  the  testator  intended  for  his  other 
daughters.  But  the  question  was,  whether  they  amounted  to  a  re- 
lease of  the  bond  9  And  upon  this  point  the  Chancellor  expressed 
himself  in  the  following  terms :  "  The  inclination  of  one's  mind 
certainly  is,  that,  by  these  expressions,  he  did  not  mean  to  insist  upon 
the  bond.  It  is  argued  two  ways,  that  he  meant  to  release  it,  or 
that  he  had  forgot  it.  But  his  suffering  it  to  remain  uncancelled  in 
his  possession,  shows  that  he  did  not  mean  to  give  it  up.  He  might 
easily  have  shown  his  intention  so  to  do,  by  tearing  off  the  seal. 
On  the  other  hand,  if  he  had  forgot  it,  there  was  a  total  absence  of 


(r)  HmchcUjft  v.  Hxnchcliffh^  infra,  p.  72. 
(«)  4  Bro.  C.  C.  3S6.    See/r^y.  mwi. 
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intention  with  respect  to  it.    A  gift  of  a  legacy  may  certainly  be  so 
framed  as  to  be  a  release  of  a  demand,  but  it  must  be  clear.    But 
this  case  can  be  raised  no  higher  than  an  absence  of  intention  ;  and 
the  mere  absence  of  intention  can  never  be  construed  into  a  release. 
My  opinion  therefore  is  that  the  defendant  has  a  right  to  have  the 
amount  of  the  bond  deducted.^'    And  the  decree  was  accordingly. 
We  may  here  insert  the  case  Qi  Aston  v.  Pye.{t)    The  defendant 
was  indebted  to  his  uncle  Sir  Th&mas  Pye,  by  a  note  of  hand  for 
SO0l,y  payable  at  twelve .  months  afier  date.     The  uncle  made  his 
willy  dated  the  17th  of  August,  1785,  and  after  his  death,  the  exe- 
cutors found  the-  following  entry  :   "  Henry  James  Pye  pays  no  in- 
terest, nor  shall  I  ever  take  the  principal,  unless  greatly  distressed." 
The  date  of  this  entry  was  subsequent  to  that  of  the  will.     Lord 
KenyoUj  M.  R.  ilirected  a  trial  at  law  as  to  the  effect  of  the  entry ; 
and  the  question  was  argued  in  the  Court  of  Common  Pleas,  Easter 
Term,  28  Geo.  3.  whereupon  it  was  determined,  the  entry  could  not 
o{>erate  al^  a  release.    It  was  said  in  argument,  that  Lord  Kenyan 
said  there  was  no  proof  of  a  large  surplus.     That  proof  was  given 
at  law.    And  upon  a  case  reserved,  the  Court  was  of  opinion,  this 
could  not  be  taken  as  a  discharge  in  the  life  time  of  Sir  Thomas 
Pye,  but  was  testamentary.     The  cause  was  adjourned,  and  time 
allowed  to  prove  the  entry  in  the  Ecclesiastical  Court.     In  Easter 
term  the  cause  came  on  again ;  and  the  Court  being  informed  that 
probate  was  refused  by  the  Ecclesiastical  Court,  declared,  that,  as 
it  belonged  to  the  Ecclesiastical  Court  to  say,  what  was,  or  what 
iKas  riot  testamentary ;  and  they  held,  it  was  not  testamentary ,^  it 
must  be  considered  as  a  conditional  discharge  of  the  debt :  the  tes- 
tator never  having  demanded  interest,  and  having  died  in  affluent 
circumstances,  the  executors  were  not  entitled  to  recover. 

It  will  be  proper  here  to  notice  the  case  of  Gould  v.  Adams,  which 
occurred  in  Ireland.  Vern.  &  Scriv.  Rep.  258.  In  that  case,  Mi* 
chad  Gould,  in  the  year  1764,  had  become  security  for  the  plaintiff, 
and  on  the  12th  of  April,  1780  he  was  obliged  to  pay  for  him  3922. 
lOs.  M.  Gould  had  made  a  will  in  1779,  wherein  he  devised  an 
annuity  of  lOOl.  to  the  plaintiff  for  life,  but  having  been  obliged  to 
make  the  payment  before  mentioned,  he  made  a  new  will  in  1782, 
and  thereby  devised  to  the  plaintiff  an  annuity  of  only  501.  for  life. 
The  plaintiff  filed  his  bill  ib  have  the  annuity  decreed  a  charge  upon 
the  lands  made  subject  thereto  by  the  will.  The  defendants,  the 
representatives  of  the  testator,  refused  to  pay  the  annuity,  until  the 
plaintiff  should  discharge  the  debt  of  3921.  lOs.  The  question  was, 
whether  the  devise  was  an  extinguishment  of  the  debt.  Yelverton^ 
Ch.  Bar.  said,  where  a  man  makes  a  will  and  leaves  a  legacy,  it  is 
prima  facie  to  be  intended  a  benefit  to  the  legatee ;  now  if  the 
money  due  by  the  plaintiff  to  his  brother  the  testator,  were  to  be  set 
off  against  the  annuity,  the  plaintiff  would  take  no  benefit;  besides, 
where  there  is  an  annuity  devised  it  is  not  so  proper  to  allow  a  set 
off  against  it,  as  if  it  were  a  sum  in  gross.  And  the  Annuity  was 
decreed  a  charge  upon  the  land,  and  an  account  to  be  taken  of  the 
arrears.    It  is  presumed  that  the  better  opinion  is  opposed  to.  the 

(0  5  Ves.  35a  in  notU.  and  354.  per  Lord  Loughborough,  C. 
voir.  ir.  I 
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case  cited.  The  case  of  WUmot  v.  Woodhouae  is  an  authority  to 
the  contrary ;  and  had  the  general  rule  been,  as  stated  by  Ydverton, 
Ch.  Bar.,  there  would  not  have  been  any  occasion  in  the  case  of 
Eden  v.  Smyth,  to  resort  to  the  evidence  aliunde,  to  prove  that  the 
testator  considered  the  debt  as  discharged ;  and  the  whole  of  Lord 
LoughborougVs  argument  was  incorrect. 

The  cases,  wherein  the  testator  expressly  forgives  or  releases  the 
debt  of  his  creditor,  do  not  of  course  fall  within  the  present  subject : 
the  reader  is  therefore  merely  referred  to  some  of  the  leading  au- 
thorUies  on  that  subject  in  the  note  below.(u) 

It  may  be  proper  to  notice  in  this  place,  that,  where  a  creditor 
forgives  or  bequeaths  a  debt  due  to  him  by  the  legatee  as  one  of  two 
or  more  joint  debtors  ;  as,  for  instance,  where  the  obligee  bequeaths 
the  sum  due  to  him  by  one  of  two  joint  obligors  of  a  bond,  it  is  not 
a  release  to  the  other  of  the  two  obligors,  but  is  only  a  personal 
legacy  to  him,  whose  debt  is  so  forgiven,  and  will  lapse  by  the  death 
of  the  legatee  in  the  testator's  life  time,  so  that  his  personal  repre* 
sentatives  will  still  be  liable.(a;) 

But  a  mere  declaration  of  a  testator  to  his  bond  creditor,  that  he 
would  not  sue  for  the  money,  is  not  sufficient  to  constitute  a  release; 
.but  if  such  declarations  were  reduced  into  writing,  and  by  d  testa- 
mentary paper,  they  might  operate  as  a  gift  to  him  of  the  money 
due  upon  the  bond.(j/) 

In  close  connection  with  the  preceding  consideration,  though 
perhaps  not  strictly  within  the  professed  subject  of  the  present 
Treatise,  a  brief  summary  may  with  convenience  be  introduced  of 
the  leading  principles  of  Law  and  Equity  respecting  the  conse- 
quences of  a.  creditor  appointing  his  debtor  to  be  his  executor.  It 
is  settled,  that  at  law  it  shall  be  a  release  or  extinguishment  of  the 
debt :  because  the  executor  cannot  maintain  an  action  against  him- 
self. The  appointment  by  the  creditor  to  the  office  discharges  the 
action,  and  consequently,  with  it,  the  debt ;  which  is  merely  a  right 
to  recover  the  amount  by  way  of  action  :(z)  As,  for  instance,  where 
an  obligee  on  a  bond  appoints  his  obligor  his  executor.  The  law  is 
the  same,  where  the  executor  is  one  of  two  or  more  joint  and  several 
obligors  ;(a)  or,  where  the  debtor  is  one  of  two  or  more  executors.(fr) 
Nor,  if  such  creditor-executor  die,  can  the  surviving  executors  bring 
the  action  against  his  representatives,  though  he  died  before  pro-  ^ 
bate.(c)  But  if  such  executor  formally  renounce  the  law  is  other- 
ivise.(d) 

The  appointment  of  an  executor  is  an  act  of  the  testator,  and  at' 
law  the  release  is  an  absolute  discharge  ;(ej  but  administration 
granted  to  the  debtor  is  an  act  of  law,  and  a  suspension  only  of  the 
right  of  action,  which  may  revive  again.(y*)  But  though  the  ap- 
pointment of  a  debtor  to  be  executor  is  a  release  at  laWy  in  equUy 
the  rule  is  otherwise  well  settled,(g)  and  an  appointment  of  a  debtor 

(tt)  Sibthot^  V.  Moxom,  3  Atk*  581.    JEUiot  v.  Vavenfiort,  2  Vem.  521.  TofiHa 
V.  Baker,  1  P.  Will.  82.  n.  (2.) 
(x)  Izon  V.  Butler,  2  Price,  34.    Maitland  v.  Adair,  3  Ves,  231. 
hf)  Beeves  v.  Brymer,  6  Ves.  519.  per  Master  of  the  Rolls, 
(z)  Salk.  299.    Com.  Dig.    Administration,  B.  5.    2  Bl.  Com.  511. 512. 
la)  Ofi&ceof  Exec  11. 31«       (6)  lb.       (r)  lb.  and  Salk.  30a        id)  lb.  30r* 
le)  2  Dick.  456w  (/)  Salt  302.  Cro.  Car.  3r3. 

yg)  Berry  Y.  Uthcr^  11  Ves»  90.  and  note. 
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to  be  executor  is  not  there  considered  a  release,  nnless  a  clear  in- 
tention appear;  since  it  belongs  to  the  jurisdiction  of  that  Court  to 
administer  the  assets  of  the  testator  according  to  his  intention,  and 
the  equitable  claims  of  those  who  have  demands  upon  th'ose  assets. 
hi  Err%ngton\.Eivans{h)  the 'question  was,  whether  a  bond  debt 
doe  to  the  testator  from  one  of  the  defendants,  who  was  one  of  the 
executors  and  proved  the  will,  was  extinguished ;  and  it  was  held, 
that,  where  an  obligee  makes  an  obligor  one  of  the  executors,  and 
takes  no  notice  of  the  bond,  but  devises  the  residue  of  his  estate  to 
others,  it  is  not  an  extinguishment ;  though  at  law  it  would  be  so, 
because  a  personal  demand  once  suspended  was  not  to  be  resumed. 
A  similar  determination  took  place  in  the  case  of  PhWips  v.  PhUr 
lips.{i) 

The  executor  will  be  a  trustee  of  the  debt  for  the  residuary  lega- 
tee,(l()  or  for  the  hext  of  kin,(t)  according  to  the  circumstances  of 
the  case.  . 


CHAPTER  XVIII. 

Of  the  ScUi^faetion  of  Portions  by  Legacies. 

Where  a  parent  is  under  o'bligation,  by  articles  or  settlement,  to 
provide  portions  for  his  children,  and  he  afterwards,  by  will  or  codi- 
cil, makes  a  provision  for  those  children,  it  is  a  well-established  rule 
of  equity,  that  such  subsequent  testamentary  provision  shall  be  coq- 
sidered  a  satisfaction  or  performance  of  the  obligation.  We  have 
seen,  in  the  preceding  chapter,  that  upon  questions  of  satisfaction 
of  dehts  by  legacies,  trifling  points  of  difierence(a)  between  the 
debts  and  legacies  were  adjudged  sufficient  to  repel  the  presump- 
tion of  satisfaction;  but,  with  respect  to  the  satisfaction  of  jpor^ion^, 
the  rule  of  presumption  is  much  moitf  favoured ;  the  inclination  of 
the  Court  of  Equity  being  against  raising  double  portions.  If,  there- 
fore, the  legacies  be  less  in  amount  than  the  portions,  or  payable  at 
differenJt  periods^  the  legacies  will,  notwithstanding  be  considered* 
satisfactions,  either  in  full  or  in  part,  according  to  circumstances. 
But,  though  these  circumstances  of  difference  are  considered  insuf* 
ficient  to  rebut  the  presumption  of  satis&ction,  yet  where  the  legacy 
is  contingent^  or  given  with  a  view  to  some  other  purpose,  the  rule 
of  the  Court  is  different,  and  such  legacies  are  not  considered  as  a 
satisfaction.  The  inclination,  however,  is  so  strong  against  double 
portions,  that  it  has  been  decided,  that  although  no  legacy  is  given 
by  a  will,  yet  if,  by  the  intestacy  of  the  parent,  a  distributive  share 
of  his  personal  or  any  real  estate  devolves  upon  the  child,  of  qqual 
or  greater  value  than  the  portion,  it^  shall  be  a  satisfaction  of  the 
portion.     We  proceed,  therefore,  to  consider-^— 

(A)  5  Dick,  456.  (0  Cha,  Ca,  292,  and  2  Freem.  11.    See  also  Hai«.  Co. 

Lit  264.  b.  note  (1.)  (k)  Brown  v.  Sclvnn,  For.  240.  . 

'0  Carey  v.  Goodmge,  SBro.  C.  C.  110.    Sec  also  VoL  I.  chap,  9.  of  this  work. 
[a)  Hartopp,  v.  HartoMif  17  Ves.  191« 
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Sect,  I.  Those  cases  wherein  the  testamentary  provision  is 

considered  a  satisfaction  of  the  portion ;  and  herein 
of  parol  evidence. 

Sect.  II.  The  cases  wherein  such  pr9vision  has  not  been  so 

considered,  where  the  testamentary  provision  was 
contingent^  or  given  for  a  different  purpose. 

Sect»  III.  The  cases  wherein  a  testamentary  provision  has 

been  considered  an  advancement  in  the  life-time 
of  the  parent. 

Sect.  IV.  The  cases  where  the  distributive  share  of  personal^ 

or  a  real  estate  of  equal  or  greater  value,  belong- 
ing to  the  parent^  devolves  upon  the  child. 


Sect.  I.  Where  the  testamentary  provision  has  been  considered 

a  satisfaction  of  the  portion. 

In  BrUen  v.  J?nien,(b)  a  term  by  marriage  settlement  was  vested 
in  trustees,  to  commence  after  the  death  of  the  father  and  mother, 
in  trust  to  raise  30002.  within  twelve  months  after  the  death  of  the^ 
survivor,  for  daughters'  portions.  There  being  issue  one  daughter 
only  of  the  marriage,  the  father,  by  his  will,  devised  the  trust  lands, 
to  make  good  his  wife's  jointure  of.  200{,  a  year,  and  for  raising 
3000{.  for  his  daughter's  portion.  And  it  was  decided,  that  the 
will  should  be  taken  as  relative  to  the  settlement,  and  construed  as 
for  the  better  securing  the  3000Z.  by  the  settlement,  and  not  as  a  de*- 
vise  of  another  30001. 

In  Moulaon  v.  Moulsony{c)  by  marriage  settlement,  llOOJ.  of  the 
wife's  fortune  was  to  be  advanced  to  the  husband  for  the  purposes 
of  his  trade  ;  for  which  he  secured  to  her  an  annuity  of  100Z<  after 
his  death.  The  remainder  of  her  portion  was  vested  in  trustees,  to 
be  divided  after  the  death  of  husband  and  wife  among  the  children, 
according  to  the  wife's  appomtment }  and  in  default  thereof,  among 
all,  with  a  variety  of  provisions  for  events  which  did  not  happen. 
The  husband,  having  afterwards  very  much  increased  his  fortune, 
made  his  will,  taking  notice  of  the  settlement  as  to  the  annuity  only, 
and  directed,  that  the  wife  should  relinquish  her  right  under  the 
settlement.  He  then  gave  10,000{.  to  his  executors,  which  he  or* 
dered  to  be  laid  out,  and  the  interest  paid  to  his  wife  while  sole, 
and  gave  her  a  power  to  dispose  of  the  10,000{.  among  the  children  ; 
but  if  she  made  no  disposition,  they  were  to  take  the  whole.  The 
wife  relinquished  her  right  under  the  settlement ;  and  the  tjuestion 
was,  whether  the  children  took  such  an  interest  as  should  be  a  satis- 
faction for  what  they  would  have  taken  under  the  settlement  ?  And 
Eyre,  Baron,  said  :  "  If  there  be  a  provision  on  failure  of  the  wife's 
appointment,  they  take  a  larger  interest  than  under  the  settlement, 
and  if  more  beneficial,  it  must  be  a  satisfaction.  The  intent  was, 
that  the  wife  should  relinquish  for  the  children,  as  well  as  for  her- 
self; and  although  she  could  not  do  so,  it  shows  he  intended  it  to 

W  3  Vcm.  4S9.  Bee  also  J8A>&  v.  Bloit.  SChaiu  Rep.  34r.       (c)  iBro.  C.  C,  82. 
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be  done,  and  then  the  Court  must  do  it.  It  must,  therefore,  operate 
as  a  satisfaction."  * 

Again,  in  CopUy  ▼.  Capley,(d)  Sir  Godfreif  Copley^  the  grand- 
frtber,  settled  his  estate  upon  himself  for  life,  remainder  to  his  first, 
&c.  son  in  tail,  with  a  proviso,  that  if  his  son  Godfrey  should  die 
without  issue  male,  and  leaving  a  daughter,  the  trustees  should  raise 
out  of  part  of  the  premises  5000t.  to  be  paid  to  her  within  a  year 
after  her  marriage,  or  at  twenty-one,  which  should  first  happen.  In 
1681,  and  after  Uie  death  of  Sir  Godfrey  the  father,  Sir  Godfrey  bin 
son,  pursuant  to  articles  on  his  marriage,  amonff  other  premises, 
settled  those  charged  with  the  5000{.  on  himself  for  life,  remainder 
to  his  first,  &Ow  son  in  tail  male,  remainder  to  trustees  for  two  hun- 
dred years,  in  trust  to  raise  8000{.  for  daughters'  portions,  if  no 
issue  male,  payable  at  eighteen,  if  then  married,  or  at  any  time  after- 
wards when  married.  In  1709,  Sir  Godfrey  the  son,  having  no  issue 
male,  devised  all  ins  lands  to  the  defendant  in  tail  male,  charged  with 
his  legacies,  and  gave  to  the  plaintiff,  his  daughter  Catherine^  for 
her  pcirtumy  8000L ;  40002.,  part  of  it,  to  be  paid  at  eighteen,  and  the 
remaining  part  within  a  year  after  marriage,  or  in  all  events,  at 
twenty-one,  and  devised  to  her  150^  a  year  until  eighteen,  and  after- 
wards 2001.  a  year  for  life.  The  plaintifi*  Catherine  filed  a  bill  in 
Chancery  for  the  sums  of  50001.,  8000{.  and  SOOOZ. ;  insisting,  that 
as  none  of  them  were  given  in  satisfaction  of  the  other,  and  it  being 
the  case  of  an  heir  at  law,  and  the  sums  payable  at  difierent  times^ 
some  less  beneficial  than  others,  therefore  all  the  sums,  or  at  least 
the  50001.  and  8000{.  given  by  her  grandfather  and  father,  should  be 
paid.  But  Harcourti  Lord  Keeper,  declared,  that  the  plaintiff  was 
entitled  only  to  one  portion  and  maintenance  under  the  grand- 
father's settlement,  and  by  the  settlement  and  will  of  the  fiither. 
The  will,  said  his  Lordship,  expressed,  that  the  80001.  given  by  it 
was  the  plaintiff's  portion,  and  this  80001.  and  the  annuity  of  200L 
for  her  life,  seem  the  most  beneficial.  But  it  is  a  hard  demand  in 
equity,  when  only  one  portion  is  intended  the  plaintiff,  that  she 
should  be  suing  for  three.  Wherefore,  as  the  plaintiff  has  no  reme^ 
dy  to  recover  any  of  her  portions  but  in  a  Court  of  Equity,  she  shall 
not  recover  more  than  was  intended.  But,  being  an  infant,  she 
shall  not  by  this  decree  be  precluded  from  electing  the  portion  by 
the  marriage  settlement,  if  she,  when  she  comes  of  age,  thinks  that 
more  for  her  advantage.  However,  she  shall  not  have  two  pt^ons 
instead  of  one. 

In  Ackworth  v.  Acku)orth,{e)  before  marriage,  a  sum  of  money, 
partly  belonging  to  the  husband,  and  partly  to  the  wife,  was  settled 
upon  the  husband  for  life,  remainder  to  the  wife  for  life,  remainder 
to  the  children,  to  be  equally  divided  among  them.  There  were 
several  children,  and  the  money  amounted  to  no  more  than  2400L 
The  father. afterwards  made  his  will,  and  gave  each  of  the  children 
30002.,  and  the  residue  of  his  estate  among  them.  Lord  Bathurst 
decreed,  that  what  the  children  took  by  the  will,  should  be  in  lieii 
of  their  portions  under  the  settlement. 

• 

(d)  IP.  Wm.  147.  comineDted luxm by  Lonl  ./fAfon/tfv, M.  R.  \n MtchcUffe  v. 
Onche^e,  infra,  7%  (e)  1  BrcK  C.  C.  SOT.  note. 
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In  Byde  v.  Byde^jf)  R.  S.  Byde^  having  issue  by  a  former  wife,  a 
son,  \ff  settlement  in  1699,  upon  his  second  marriage,  settled  lands 
on  himself  and  his  wife  for  their  lives,  remainder  to  trustees,  to  sell 
the  same  to  his  son  by  the  former  marriage  for  5000L  as  a  provision 
for  the  children  of  the  second  marriage.  Afterwards,  B.  S.  Byde 
having  three  children,  and  his  wife  being  enceintey  by  will  in  1705, 
gave  1000{.  to  each  of  the  three  children  by  the  second  marriage, 
by  name,  as  and  for  his  and  her  portion  respectively,  and  lOOOL  to 
the  child  of  which  his  wife  was  enceinte;  and  charged  his  lands  with 
these  portions.  After  his  death,  his  son  paid  the  1000^  portions,  and 
accepted  the  purchase.  The  wife  having  died  in  1755,  the  plaintiff, 
the  only  surviving  child  of  the  marriage,  filed  the  bill  to  have  the 
purchase  completed,  and  for  payment  of  the  5000^  in  addition  to 
the  portion  in  the  will.  But  Lord  JVorthington  thought  the  testator 
meant  to  give  each  child  an  election,  and  that  by  accepting  the  le- 
gacies, they  had  elected  to  take  under  the  will.  He  therefore  dis- 
missed the  bill,  without  costs. 

In  the  Duke  of  Somerset  v.  Duchess  Dowager  of  Somersetj{g)  Sir 
Edfoard  Seymour j  by  marriage  articles  in  1716,  agreed  to  settle 
estates  at  Berry  Pomeroy  upon  the  plaintiff's  father,  charged  with 
thje  following  portions  for  younger  children,  viz.  4000{.  each  for  one 
or  two ;  or  12,0002.  to  be  equally  divided  between  three  or  more 
children,  payable  at  twenty-one  or  marriage,  which  should  first  hap- 
pen after  the  death  of  the  father ;  besides  which  he  agreed  to  ad- 
vance 1600L  to  be  laid  out  in  lands  as  an  additional  jointure  for  the 
plaintifTs  mother,  and  for  the  benefit  of  her  issue  male.  Sir  Edward 
died  in  1740,  whereupon  the  plaintiff's  father  took  under  the  articles, 
and  afterwards  in  1757,  died,  leaving  the  plaintiff  his  eldest  Bon,  and 
the  defendants  his  widow  and  younger  children.  But  the  plaintifTs 
father  by  his  will  made  fresh  provisions  for  every  branch  of  his 
family,  and  gave  to  his  three  younger  sons  50001.  a  piece,  and  to 
his  daughter  the  third  part  of  his  n  or cester shire  estates^  or  SOOOI. 
in  lieu  thereof,  with  cross  bequests  between  his  sons  and  daughter, 
in  case  of  any  of  them  dying  under  twenty-one,  and  charged  the 
whole  upon  his  estates  at  large,  which  he  devised  to  the  plaintiff  bis 
eldest  son,  with  remainders  over  to  his  younger  sons  successively  in 
tail  male.  The  plaintiff  filed  his  bill,  praying  among  other  things, 
that  his  younger  brothers  and  sister's  husband  might  elect  to  tue 
un^er  the  articles  or  will,  and  two  of  the  defendants  submitted, 
whether  they  were  compelled  to  make  their  election,  but  if  so,  pre- 
ferred to  take  under  the  will ;  and  the  Lord  Chancellor  directed  all 
the  defendants  to  make  their  election. 

In  Warren  v.  Warreny{h)  John  B.  Warren^  the  father  of  the  plain- 
tiff. Sir  John  B.  Warren^  by  settlement  in  1754,  conveyed  his  estate 
to  trustees  to  the  use  of  himself  for  life,  remainder  to  his  wife  for 
life,  remainder  to  trustees  for  a  term  of  years  to  raise  10,0001.  for 
younger  children,  remainder  to  his  eldest  son  in  tail  with  remain- 
ders over.  In  the  settlement  a  power  was  reserved  to  the  settlor, 
J.  B.  Warren^  to  raise  money,  but  subject  to  the  wife's  life  estate^ 
and  the  provision  for  the  children ;  also  a  proviso,  that  if  he  should^ 

if)  1  Bra  C.  C.  308,  note    &  C.  2  Eden,  C.  C.  19.    1  Cox,  C.  C.  44. 
Or)  1  Bro.  C.  C.  3C9.  note,  {h)  l  Bra  C.  C.  305, 
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in  his  life,  give  to  any  of  his  younger  children  any  sums  of  money 
towards  their  portions  and  advancement,  and  declare  the  same  by 
writing  to  be  in  part  of  their  portions,  they  should  go  in  satisfaction 
pro  tanto.  J,  B.  Warren,  by  his  will,  in  1758,  reciting  that  he  had 
made  no  provision  for  hie  toife  by  settlement  or  otherwise,  declared 
it  to  be  his  will,  that  the  trustees  should  pay  her  6001.  a  year  for  life 
in  bar  of  doWer ;  and  if  he  should  have  one  younger  child  only,  they 
should  raise  50001.  for  such  child,  but  if  more  than  one,  2000Z.  each, 
which  he  charged  upon  his  personal  estate,  and  in  case  of  a  defi- 
ciency upon  his  settled  estate.  He  died  in  1763,  leaving  the  plain- 
tiff his  eldest  son,  and  two  of  the  defendants  his  younger  children. 
The  bill  prayed,  that  the  two  younger  children  might  be  declared 
to  be  entitled  to  one  only  of  the  two  provisions,  and  that,  upon 
payment  to  them  of  50001.  each,  the  term  should  be  assigned. 
Lord  ThurloWy  C.  said,  *'  A  great  number  of  cases  have  be#Ei  cited, 
to  show  that  the  Court  leans  against  double  portion3 ;  but  I  have 
not  found  that  it  would  do  as  a  distinct  rule,  that  where  a  parent  had 
made  a  provision  by  will  for  a  child,'to  whom  he  had  afterwards  pro- 
vided for  in  marriage,  it  is  prima  facie  a  satisfactton.(i)  If  it  be  so 
prima  facie,  the  Court,  should  on  all  occasions  examine  whether 
there  be  ground  enough  to  repel  the  presumption.  I  will  try  if  I 
cannot,  firom  the  case,  draw  a  rule  without  resting  on  the  Court's 
leaning  to  br  against  double  portions ;  the  Court  ought  to  .go  on 
more  precise  rules."  Lord  Thurlow,  not  having  pronounced  judg- 
ment in  the  cause,  it  was  re-argued  before  the  Lards  Commissioners, 
after  which  Lord  Commissioner  Jlshurst  delivered  the  opinion  of  the 
Court,  that  the  20002.  given  by  the  will,  should  go  in  satisfaction  of 
the  provision  by  the  settlement.  And  he  observed  that  the  rule 
was,  that  whether  the  sum  were  greater  or  less  was  inunaterial,  but 
in  the  lattef  case  it  should  only  be  a  satisfaction  pro  tti»ito;  if  the 
testator  had  forgotten  the  prior  provision,  it  was  admitted  the  be- 
quest ought  to  go  in  satisfaction;  and  that  they  ought  to  suppose 
that  be  had  forgotten  it,  as  the  testator  showed  he  had  as  to  his  wife, 
which  made  it  probable  he  had  also  forgotten  the  other.  A  further 
reason  for  the  supposition  was,  his  givnig  the  interest  of  the  2000/. 
for  niaintenance.  It  was  decreed,  therefore,  that  the  20002.  was  in 
part  satisfaction,  and  that  upon  the  payment  of  the  50002.  each,  the 
surviving  trustee  was  to  assign  the  tenn. 

In  Finch  v.  Finch,{k)  Elizabeth  Finch,  in  1757,  by  indenture,  in: 
consideration  of  natural  love  and  affection,  and  to  advance  her  son, 
Savitte  Finch,  in  the  world,  and  for  settling  certain  estates,  granted 
the  estates  at  Brimsworth  and  Rotherham,  in  Yorkshire,  and  at 
Twade,  Bobbin,  MiUon,  and  JVetinngfon,  to  the  use  of  «S.  Finch, 
for  life,  remainder  to  trustees,  to  preserve  contingent  remainders, 
remainder  to  his  first  and  other  sons  in  tail,  remainder  to  his  daugh- 
ters in  tail,  remainder  to  the  use  of  her  daughter,  M,  Finch,  for  life, 
with  the  like  remainders,  and  with  the  ordinary  powers  of  leasing 
Ad  jointuring.    In  1759,  Elizabeth  Finch  entered  into  an  agree- 

(0  See  theobaervatioiu  of  the  Master  of  the  Rolls,  upon  Lord  Thurlow's  senti- 
ments HinchcUffe  v.  HmchcHffe^  infra^  p.  7%  See  also  Uhton  v.  Prince^  Vol.  L  ch. 
€,  p.  358.  of  thu  work.    Ex  parte  Pye.    £x  parte  Dttdoet,  18  Yes,  151. 
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ment  with  her  son,  to  convey  to  him  the  fisLiiiily  house  at  Drybourg, 
and  all  the  rest  of  the  Yorkshire  estate,  of  which  she  was  in  posses- 
sion, except  a  part  called  Bramlej/j  and  to  deliver  actual  possession 
to  him  upon  certain  terms,  with  an  express  stipulation,  that  when 
he  should,  upon  her  death,  be  in  possession  of  certain  estates  in 
Kenty  (of  which  she  was  then  tenant  in  tail,)  he  should  pay  his  sister 
Mary  20,000{»  "  for  her  fortune  and  portion."  There  was,  in  the 
same  year,  a  subsequent  agreement,  regulating  the  time  and  manner 
of  his  taking  possession,  and  respecting  the  receipt  of  rent6  and 
profits ;  which  agreement  contained  an  exception,  respecting  the 
estates  at  Brimsworth  and  Rotherhamy  not  otherwise  material  than 
as  it  was  made  use  of  to  show  an  intention  to  pass  that  part,  as  well 
as  the  rest  of  the  estate,  under  the  prior  agreement.  Elizabeth 
Finchy  by  her  will,  in  1764,  gave  all  her  freehold  lands,  &c.  and  all 
her  personal  estate  to  her  son,  but  charged  with  a  legacy  of  20,000{. 
to  her  daughter, ''  for  her  portion,  fortune,  and  advancement ;"  and 
made  her  son  executor.  In  1767,  the  testatrix  died.  The  20,000{. 
given  by  her  will,  was  paid  to  her  daughter,  the  plcuntiff ;  and  one 
of  the  questions  was,  whether  she  was  also  entitled  to  the  20,000L 
under  the  agreement  of  1759:  and  it  was  adjudged  by  Lords  Com- 
missioners Eyrey  Ashursty  and  JViisony  that  she  was  not.  Eyre  ob- 
served, that  there  being  an  express  devise  to  the  daughter  of  20,000L 
for  and  in  the  name  of  a  portiony  fortunsy  and  cSvancemeniy  that 
seemed  to  him  to  destroy  every  pretence  and  argument  in  equity,  for 
raising  any  sum  under  the  agreement ;  and  the  sum  and  the  object 
being  precisely  the  same,  i.  6.  by  way  of  fortune  and  advancement 
to  the  daughter,  afforded  a  strong  ground  of  positive  intent,  that  the 
daughter  should  take  no  benefit  under  the  agreement ;  that  it  had 
been  observed  by  Lord  Commissioner  Wilson  that  the  will,  though 
it  contained  no  express  reference  to  the  agreement,  yet,  in  fact, 
giving  the  same  sum  for  the  same  purpose,  was  to  be  considered, 
jpro  tanJtOy  as  an  execution  of  the  agreement :  if  so,  the  sums  were 
one  and  the  same  20,0001. ;  which  went  to  the  root  of  the  claim,  and 
destroyed  it. 

In  BSnchcliffe  v.  J9inc&c2{^6,({)  Doctor  HinchcUffey  (afterwards 
fiishop^of  P^^frorougA,)  at  the  time  of  his  marriage  with  Elizabeth 
Creu^e,  was  possessed  of  a  leasehold  hotise  in  Conduit  Street y  held 
for  a  term  of  twenty-eight  years,  under  a  lease  renewable  every 
fourteen  years,  on  payment  of  a  fine.  He  was  also  entitled  to  an 
annuity-  or  rent-charge  of  300{.  payable  for.  his  life  by  John  Crewty 
brother  of  \E.  Cret/pe.  E.  Crewe  was  entitled  to  6000{.,  secured  by 
two  bonds.  By  indentures  of  .^ay  1767,  in  pursuance  of  an  agree- 
ment previous  to  the  marriage,  John  Crewe^  in  consideration  of  the 
surrender  of  the  grant  of  the  said  annuity,  granted  to  £.  Crewe  the 
intended  wife,  an  annuity  of  300{.  from  the  solemnization  of  the  mar- 
riage, for  ninety-nine  years,  in  case  she  should  so  long  live  ;  and  by 
another  indenture  of  the  same  date,  the  said  leasehold  house,  the  an- 
nuity and  the  sum  of  60002.,  together  with  the  said  bonds,  were  ai- 
signed  to  trustees,  in  trust,  after  the  marriage,  during  the  joint  lives 
of  Doctor  IRnchdiffe  and  his  wife,  to  raise  and  pay  the  yearly  sum 

• 
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of  801.  to  the  separate  use  of  EiizaMh  ;  aad,  subject  to  the  annuity, 
to  permit  Doctor  Hinchdiffe  to  receive  the  rents  and  profits  of  the 
leasehold  premises,  he  paying  the  fine  of  renewal,  and  also  the  in- 
terest of  the  60002.  for  his  natural  life,  and  also  the  annuity  of  300{. 
during  the  joint  lives  of  him  and  his  intended  wife ;  and  after  his 
decease,  in  case  she  survived  him,  and  there  should  not  be  three  or 
more  children  then  living,  upon  trust  to  permit  her  to  receive  the 
rents  and  profits  of  the  leasehold  premises,  and  the  annuity  during 
her  life ;  but  in  case  there  should  be  three  or  more  children  then 
living,  then  after  the  death  of  Doctor  JSRnchcHffc  to  assign  the  lease- 
hold premises,  and  6000Z.,  together  with  the  securities  in  which  the 
same  should  be  invested,  to  and  among  all  such  children  equally, 
payable   to  a  son  or  sons  at  twenty-one,  and  to  a  daughter  or 
daughters  at  twenty-one,  or  marriage  with  consent  of  their  father,  if 
living,  or  if  dead,  of  the  trustees  and  their  mother :  provided,  that 
notwithstanding  the  postponement  of  the  assignment  of  such  shares 
till  after  the  death  of  the  father,  every  share  should  be  considered  as 
vested  in  a  son  at  twenty-one,  in  a  daughter  at  twenty-one,  or  mar- 
riage with  such  consent ;  with  a  provision  for  survivorship,  main- 
tenance after  the  death  of  the  father  and  mother,  and  for  advance- 
ment, as  the  husband  and  wife,  or  the  survivor,  should  under  hand 
and  seal,  with  two  witnesses,  appoint;  such  advancement  to  be 
taken  as  part  of  their  shares  of  the  trust  funds ;  and  if  the  father  or 
mother  should  advance  any  of  them  out  of  their  own  money,  then'' 
they  or  their  respective  executors  should  receive  out  of  such  child  or 
children's  shares  so  much,  and  the  same  should  be  deemed  as  part 
of  such  child  or  children's  shares  of  the  trust  premises,  in  case  he 
or  she  should  by  writing  under  his  or  her  hand  so  declare,  and  not 
otherwise.    And  it  was  provided,  that  upon  the  requisition  of  the 
husband  and  wife,  or  the  survivor,  the  leasehold  premises  should  be 
sold,  and  the  60002.  be  invested  in  other  securities  upon  the  same 
trusts.    The  marriage  took  place ;  and  there  wais  issue  two  sons  and 
three  daughters.    The  Bishop  of  Petigrborough  received  the  60001. 
due  on  the  two  bonds;  and  invested  54251.  17  s.  Sd.  part  thereof  in 
a  mortgage  of  an  estate,  called  Breton  Ferry  ;  he  also  sold  the  lease- 
hold house  in  March  1786,  for  1050{.  the  trustees  not  being  consult- 
ed.    He  purchased  20502.  lbs,  Irish  debentures;  whereby  certain 
annuities  were  made  payable  to  him,  his  executors  and  administra- 
tors, depending  upon  the  lives  of  his  two  sons  and  his  daughter 
FrtMces;  and  other  Irish  security  for  a  similar  annuity  for  the  life  of 
his  daughter  Emma  Ihmcombe  ;  the  whole  of  which  Irish  annuities 
were  of  the  annual  value  of  1342.    He  also  purchased  two  French 
annuities  of  1002.  each ;  the  one  depending  upon  the  lives  of  his 
wife,  and  lus  daughters  Emma  and  Frances ;  the  othei'  upon  the 
lives  of  his  wife,  tfnd  his  daughter  Charlotte.    By  his  will,  in  Decemr 
her  1793,  he  gave  to  John  Crewe  and  Benjamin  Barnard  all  his  es- 
tates and  personal  property,  in  trust  to  pay  his  diebts  and  funeral 
expenses,  and  then  to  pay  his  wife  6002. ;  and  farther  to  pay  her 
annually  for  life,  2002.,  being  the  produce  of  an  annuity  upon  her 
life,  purchased  of  the  Duke  of  Devonshirej  in  addition  to  an  annuity 
of  3002.  settled  upon  her  at  her  marriage,  and  payable  by  John  Crewe^ 
her  brother,  or  by  his  heirs ;  and  also  to  pay  his  wife  for  life  the 
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produce  of  two  annuities  in  the  French  iiuids  of  lOOL  each;  and 
further  to  pay  the  produce  of  all  the  Irish  tontine  annuities  during 
her  life  to  her  own  use ;  and  after  her  death,  in  trust  to  pay  to  his 
daughters  respectively  for  their  lives,  the  sum  arising  from  the  ton* 
tine  annuities  during  their  respective  lives;  and  in  case  they,  or  either 
of  them  should  marry,  the  tontine  annuity  of  such  daughter  so  marry- 
ing was  to  be  held  for  her  separate  use  and  appointment,  not  liable 
to  the  debts  of  her  husband.  He  then  proceeded,  '^I  will  my  sons  to 
have  each  his  tontine  annuity  upon  the  death  of  their  mother,  in  trust 
also  to  pay  the  interest  of  3000L  owing  to  me  upon  mortgage  by  the 
Duke  of  Grctftonj  which  interest  is  not  to  be  paid,  but  for  the  rent  of 
my  bouse  in  George^treet ;  which  house,  I  will  that  my  wife  have  the 
use  of  for  her  life  or  widowhood,  together  with  the  use  of  all  my  furni* 
ture,  plate,  linen,  pictures  and  liquors,  an  inventory  being  taken  of 
the  several  articles,  and  lodged  with  my  executor,  so  long  as  she 
remains  unmarried :  should  she  marry  again,  I  will  that  the 
3000{.  specified  to  pay  the  rent,  be  divided  equally  among  my  three 
daughters,  who  may  be  then  living,  in  addition  to  what  else  shall  be 
bequeathed  to  them :  but  if  one,  two,  or  all  of  them  be  dead,  and 
have  left  issue,  then,  what  would  have  been  the  mother's  share,  I 
would  have  paid  to  the  representative  or  representatives  of  each." 
The  testator  then  declared,  that  the  lease  of  his  house  in  George^ 
street^  household  furniture,  pictures,  linen,  and  plate,  as  specified  in 
a  schedule,  together  with  what  liquors  might  remain,  should  become 
the  property  of  his  eldest  son,  or  in  case  of  bis  death  before  the 
death  or  marriage  of  his  mother,  the  property  of  his  (the  testator's) 
son  Edward.  He  then  continued,  "  I  will  also  that  my  executor, 
with  consent  of  my  trustees,  or  the  survivor  of  them,  may  have  power 
to  call  in,  for  the  purposes  of  my  will,  all  monies  in  the  funds,  lent 
upon  mortgage,  bonds,  or  otherwise,  and  to  sell  the  leases  of  all  my 
houses,  except  that  in  George-street,  so  long  as  my  widow  continues 
to  live  unmarried  ;  again,  I  will  also  that  the  tontine  /rt«&  annuities 
shall  not  be  sold  during  my  wife's  life,  nor  the  annuity  upon  my  wife's 
life,  payable  by  the  Duke  of  Devonshire^  in  trust  to  pay  the  sum  of 
6000^  to  mv  son  Edward.  I  will  also,  that  each  of  my  daughter8> 
as  they  shall  respectively  attain  the  age  of  twenty-one,  or  be  sooner 
married,  with  consent  of  their  mother  and  my  trustees,  or  the  survi- 
vor of  them,  be  paid  the  sum  of  4000^,  and  until  my  daughters  shall 
attain  the  age  of  twenty-one,  or  be  married  with  the  consent  before 
required,  my  will  is,  that  to  each  be  made  an  allowance,  as  the  trus- 
tees and  executor  may  think  fit,  for  her  maintenance  and  education. 
It  is  my  will  also,  that  after  the  death  of  my  wife,  the  interest  arising 
from  the  French  annuities,  of  that  standing  in  the  names  of  Emma 
and  Frances  Uinchcliffe,  BhoM  be  paid  to  them;  of  the  other, 
standing  in  the  name  of  my  daughter  Charlotte^  be  paid  to  her« 
I  will,  that  the  annuities  themselves  be  unalienable,  and  to  remain 
in  trust  as  is  directed  in  regard  to  the  Irish  tontines."  After  giving 
some  legacies,  the  testator  left  to  his  eldest  son  JEL  J.  Hinchdijgiey 
whom  he  also  appointed  sole  executor,  the  residue  of  his  whole  for- 
tune, except  his  sermons  and  books  of  divinity,  which  he  directed 
to  be  delivered  to  his  son  Edward.  The  testator  died  in  1794. 
The  bill  was  filed  by  the  younger  children  ;  praying,  that  they  might 


Sect.  I.  J  by  Legacies,  75 

be  declared  entitled  to  the  benefits  provided  for  the  younger  chil« 
dren  by  the  settlement,  as  well  as  to  all  the  benefits  given  them  by 
the  will.    The  eldest  son  by  his  answer  insisted,  that  fi'om  the  year 
1778  to  1781,  and  firom  1784  to  1793,  and,  as  he  believed,  in  the 
interval,  his  father  kept  regular  accounts  of  the  amount  and  par- 
ticulars of  his  property,  and  of  his  debts,  and  the  progressive  in- 
crease or  decrease  of  his  property,  by  reference  to  such  debts,  and 
otherwise,  from  one  half  year  to  another ;  and  in  such  accounts 
he  regularly  set  down  the  money  due  upon  the  mortgage,  as  part 
thereof;  the  interest  of  which  mortgage  he  regularly  received,  with- 
out the  intervention  of  the  trustees,  and  save  receipts  in  his  own 
name  ;  and  the  leasehold  premises  were  also  comprised  in  such  ac- 
counts, as  part  of  such  property,  until  sold  by  the  Bishop  in  1786 ; 
and  from  that  time  the  produce  wass^eught  into  the  accounts,  and 
was  intermixed  with  and  constituled  part  of  the  said  property,  as 
appeared  by  the  accounts  in  the  Bishop's  hand  writing.     The  de- 
fendant also  insisted,  that  the  testator  having  kept  such  accounts, 
and  blended  the  trust  property  with  his  own,  and  calculated  upon 
the  whole  together  without  any  distinction,  made  such  disposition  of 
the  same  by  his  will,  as  therein  contained ;  and  that  it  clearly  ap- 
peared, as  well  from  the  state  and  amount  of  his  property,  as  from 
the  accounts  so  kept,  and  provision  made  thereout  for  the  plaintiffs 
by  his  will,  and  the  legacy  bequeathed  to  the  defendant's  mother, 
that  the  testator  did  not  intend  to  give  the  plaintiffs  double  portions ; 
but  intended  the  portions  by  the  will  to  be  in  lieu  and  full  satisfac- 
tion .of  their  respective  interests  under  the  settlement.     The  ac- 
counts referred  to  by  the  answer,  were  books  in  the  testator's  hand 
writing,  stating  his  property  and  his  debts,  and  comprehending  the 
household  premises  m  ConduUstreei^  the  mortgage  upon  the  Breion 
Ferry  estate,  and  the  annuity.    The  question  was,  whether,  under 
the  above  circumstances,  the  provisions  for  the  younger  children  by 
the  will  were  a  satis&ction  of  the  portions  under  the  settlement, 
and  how  far  the  books  of  account  were  admissible  in  evidence  ? 
Lord  Ahanky^  M.  R.,  in  giving  judgment,  said  :  **  This  cause  has 
stood  a  considerable  time ;  and  the  greatest  doubt  I  had  was,  how 
far  certain  memorandums,  a  state  of  the  testator's  property,  as  drawn 
out  by  himself,  could  or  could  not  be  admitted  in  evidence  in  any 
degree  to  affect  the  question  now  under  consideration.     Upon  con- 
sideraticMi  of  all  the  cases,  and  the  principles  upon  which  they  are 
determined,  respecting  the  intention  of  the  testator  in  giving  a  por- 
tion by  his  will  to  a  child  already  provided  for  by  settlement,  I  am 
of  opinion,  that  without  intrenching  upon  any  of  the  rules  respect- 
ing evidence,  of  which  I  am  as  jealous  as  any  Judge  that  ever  sat  in 
a  Court  of  Equity,  this  state  of  his  property  is  evidence,  and  is  very 
material :  at  the  same  time  I  do  not  mean  to  have  it  understood, 
that  I  decide  entirely  upon  that ;  for  independent  of  that,  the  facts 
themselves,  together  with  the  rules,  as  applied  to  settlehients  and 
wills  providing  portions  for  children,  are   sufficient  to  show  the 
intention,  that  the  provision  by  the  will  should  be  a  satisfaction  of 
the  portions  provided  by  the  settlement.    The  books  would  be  evi- 
dence, if  only  to  prove  the  fact  of  the  disposition  of  the  house." 
Lordship  continued-:  '^  This  is  evidence  not  for  the  purpose  of 
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explaining  the  will  itself,  for  which  it  is  clear  it  cannot  be  admitted, 
but  to  show  the  circumstances,  under  which  he  made  his  will.  The 
bill  claims  both  the  provisions  under  the  settlement  and  the  will ; 
to  which  it  is  answered,  that  according  to  the  principles  of  construc- 
tion of  the  will  of  a  parent,  where  portions  are  provided  by  a  set- 
tlement, it  ought  to  be  taken  in  satisfaction  ;  and  under  all  the  cir- 
cumstances of  this  case,  I  am  of  that  opinion.  It  was  extremely 
well  argued ;  and  every  case  that  could  bear  upon  it  was  very  fully 
observed  upon  :  but  it  was  said,  that  of  late,  that  doctrine  which  ap- 
peared established  respecting  double  portions,  had  received  some 
dicountenance  from  Lord  Thurlaw;  and  that  he  had,  in  Warren  v. 
Warrens{m)  and  some  other  cases  hinted  a  disapprobation  of  it. 
From  the  whole  of  those  cases  relied  on  to  prove  that,  I  see  clearly 
that  he  never  did  mean  to  say,  such  a  rule  does  not  obtain  in  this 
Court ;  that  a  portion  provided  by  the  father  is  to  be  prima  facie  in- 
tended as  a  satisfaction.  It  is  very  true,  that  speaking  chiefly  of  the 
ademptibn  of  a  legacy,  by  the  advancement  of  the  parent  afterwards, 
he  laments  that  the  Court  has  carried  it  so  far  as  to  go  in  some  cases 
against  the  intention :  but  so  far  from  saying,  that  rule  is  not  esta- 
blished, he  says,  it  is  too  late  to  say,  it  is  not  the  rule  now ;  though 
it  is  frequently  carried  even  against  the  intention.  I  never  found 
that  he  meant  to  break  through  th^  rule."  And,  afler  discussing 
the  preceding  cases,  he  continued;  ^'  All  the  circumstances  are  ex- 
tremely strong  to  fortify  what  I  take  to  be  the  rule ;  that  if  portions  are 
provided  by  any  means  whatsoever,  and  the  parent  gives  a  provision 
by  will  for  a  portion,  it  is  a  satisfaction  jprima/aci^,  and  unless  there 
are  circumstances  to  show  that  it  was  not  so  intended ;  and  nothing 
is  more  clear  than  that  these  are  meant  for  portions.  Maintenance 
is  given  by  both.  Though  this  is  not  the  case  of  an  eldest  son 
having  an  estate  upon  which  portions  are  charged,  yet  the  defendant 
is,  as  Lord  Loughborough  says,  general  representative  in  land  or 
money,  upon  which  the  burthen  of  the  portions  would  fall."  At  the 
conclusion  of  his  judgment,  his  Lordship  observed,  '^  It  is  impossi- 
ble to  doubt,  that  the  Bishop  did  conceive  he  had  a  right  to  dispose 
of  all  the  property  he  there  describes  as  his  own,  in  satisfaction  of 
this  settlement.  It  is  impossible  not  to  say,  he  thought  the  settle- 
ment had  not  specifically  bound  this  property.  The  bill,  therefore, 
must  be  wholly  dismissed.  I  desire  to  be  understood,  that  the  books 
I  have  admitted,  are  upon  the  question  of  election  }(n)  upon  which 
question  I  take  them  to  be  admissible ;  but  not  to  explain  the  will." 
On  the  case  just  stated.  Lord  Eldon  observes,(o)  that  the  evidence 
was  admitted  to  prove  what  had  become  of  the  property  :  and  that 
what  had  been  done  would  make  it  necessary  for  the  Court  to  con- 
strue the  will  as  affording  a  presumption  that  the  settlement  was  not 
to  be  acted  upon.    That  was  a  question  of  satisfaction. 

Again,  in  the  case  of  Sparkes  v.  Cator.{p)  By  settlement  in 
1765,  previous  to  the  marriage  of  Joseph  Sparkes  and  Mary  CaJtor^ 
J.  Sparkes,  for  the  consideration  therein  mentioned,  covenanted  to 
execute  two  bonds ;  one  for  the  payment  of  40001.  within  three  years 

(m)  Sufira^  VoL  XL  p.  70. 

In)  See  Lord  £ldon*a  observations  upon  this  passage,  in  Pole  v.  Lord  Somen, 
6  Ves.  325.  (o)  lb,  •(  /k)  3  Vcs,  jun.  530. 
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after  the  marriage,  the  other  ia  the  penalty  of  40001.,  with  a  coadi- 
tion  that  so  soon  as  he  should  become  possessed  of  the  two  sums  of 
1000/.  each  therein  mentioned,  he  would  pay  the  same  in  trust  that 
he  might  receive  the  produce  for  life ;  and  after  his  death,  if  his  wife 
survived,  and  there  should  be  issue  living  at  his  death,  as  to  20001. 
part  of  the  4000{.  in  trust  for  his  intended  wife  absolutely ;  and  as 
to  the  remaining  20002.,  to  pay  to  her  the  interest  for  life,  and  after 
thei^  several  deceases,  if  they  should  have  but  one  child,  in  trust 
for  that  only  child ;  and  if  more  than  one  for  all  their  children 
living  at  the  survivor's  death,  in  equal  shares ;  and  as  to  the  two 
suBis  of  10002.  each,  upon  trust  to  pay  the  interest  to  the  husband 
for  life ;  and  after  his  death,  if  his  wife  survived,  to  her  for  life ;  and 
after  their  deaths,  upon  the  same  trusts  for  the  children  as  before. 
The  marriage  took  place,  and  the  bonds  were  executed.    Joseph 
SparkeSy  by  his  will  in  1786,  gave  to  his  son  John  8001.  to  be  paid 
at  twenty-one ;  adding,  ^*  which,  with  7002.  which  I  advanced  for 
him  as  an  apprentice  fee,  makes  his  legacy  equal  to  those  here- 
after given  to  my  three  other  sons."     He  gave  his  daughter  Haf" 
rid  20002.,  to  be  paid  at  twenty-one,  or  marriage  with  the  consent  of 
his  wife,  if  living,  or  his  executors  if  she  were  dead,  or  of  such  as 
should  be  appointed  by  her  agreeably  to  a  power  afterwards  vested 
in  her.     He  gave   his  three   sons,    George^  Joseph  and  Henry^ 
15002.  apiece,  to  be  paid  at  twenty-one ;  but  declared,  that  what 
sums  should  be  advanced  to  each  son  in  the  meantime  by  him,  his 
wife,  his  executors,  or  such  persons  as  should  be  appointed  by  her 
under  the  power,  should  be  deducted  from  his  legacy.    He  gave 
his  four  sons  the  ftirther  sum  of  10002.  a  piece,  payable  after  the 
death  of  his  wife,  and  toUkin  three  months  cfietrwards  to  such  of 
them  as  should  be  twenty-one;  and  to  the  others,  when  they  should 
attain  that  age.    He  gave  his  daughter  Harriet  the  additional  sum 
of  20002.,  to  be  paid  within  three  months  after  his  wife's  death,  if 
then  twenty-one,  or  married  with  his  wife's  consent ;  if  neither,  to 
be  paid  to  her  when  twenty-one,  or  married  with  such  consent  as 
aforesaid :  and  if  any  of  his  children  died  before  his  wife,  without 
issue,  their  legacies  were  to  go  to  the  survivors.     The  remainder  of 
his  estates  and  effects,  except  what  by  his  will  he  might  give  to  the 
child  his  wife  was  then  enceinte  with,  or  might  be  enceinte  with  at  his 
deathy  he  gave  to  his  wife  to  dispose  of,  she  being  a  widow,  among 
all  or  such  of  their  children,  or  their  issue,  as  she  should  think 
proper,  during  her  life  or  by  will ;   and  in  default  thereof,  such 
lemaiiider,  or  so  much  as  should  be  unappropriated  at  her  death, 
to  be  equally  divided  among  such  of  their  children  as  might  be  then 
living,  and  the  issue,  if  any,  of  such  as  might  have  died  during  her 
life  ;  the  issue,  of  each  deceased  child  to  have  an  equal  share  with 
those  who  should  survive  his  wife,  to  be  payable  at  the  same  times 
as  the  original  shares.     He  appointed  his  wife  executrix,  and  ap- 
pointed his  brother  and  brother-in-law  executors,  upon  her  mar- 
riage or  death,  without  appointing  executors  under  the  power  givjsn 
to  her.     Then  reciting,  that  his  wife  had  been  brought  to-bed  of  a  ■ 

dauffhter  since  he  began  his  will,  he  bequeathed  to  his  said  daughter 
the  like  legacies  as  t^fore  given  to  his  sons,  viz.  1^002.  and  10002. 
and  that  she  should  have  an  equal  share  with  them  in  his  estate  and 
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effects,  in  theereBt  of  his  wife's  marriage,  or  her  dying  without  a 
will,  and  an  equal  benefit  of  survivorship  with  his  other  children  : 
such  legacies  and  shares  to  be  paid  at  such  times,  and  under  such 
limitations  respecting  marriage,  as  his  daughter  Harrietts  shares 
and  legacies.  By  a  codicil  in  1789,  the  testator  varied  the  legacies 
given  to  his  daughters.  By  another  codicil,  he  revoked  the  legacy 
of  8001.  given  to  John,  having  advanced  lOOOl.  for  his  benefit.  The 
testator  died  in  1790.  His  widow  continued  unmarried,  and  died  in 
1794,  leaving  the  six  children  named  in  the  above  will.  By  her  will, 
she  gave  all  the  money  arising  after  the  payment  of  all  her  debts 
and  the  legacies  under  her  husband's  will,  to  be  equally  divided 
among  her  three  sons  and  youngest  daughter  George,  Joseph,  Henry 
and  Juliana,  John  and  Harriet  received  their  legacies,  and  Har- 
riet  married  Heapy.  The  bill  was  filed  by  George,  Joseph,  Henry ^ 
and  Juliana,  praying  (among  other  things)  that  the  legacies  given 
by  their  father's  will  to  Hamet,  and  the  sums  advanced  by  the  tes- 
tator to  John,  with  the  legacy  given  to  him,  should  be  taken  as  a 
full  discharge  and  satisfaction  of  what  they  wotild  be  entitled  to 
under  the  marriage  settlement.  And  the  Master  of  the  Rolls  said, 
that  the  case  was  upon  the  same  ground  as  Hinchcl^e  v.  HinchcUffSy 
and  was  a  stronger  case.  The  question  was,  whether  there  were 
any  circumstances  in  the  provision  made  by  the  will,  different  from 
that  by  the  settlement,  to  show  the  one  was  not  intended  to  be  in 
lieu  and  satisfaction  for  the  other.  It  was  within  the  principle  of 
Lee  V.  D*Aranda,{q)  and  those  cases,  where  a  man  has  covenanted 
to  do  a  thing,  and  has  done  something  tantamount  to  it.  When  it 
was  a  question  between  parent  and  child,  small  circumstances  were 
not  sufficient  to  repel  the  presumption  which,  with  regard  to  third 
persons,  would  be  sufficient.  In  that  case,  there  was  nothing  but 
the  circumstance  of  making  the  payment  three  months  after  the 
death  of  the  wife,  instead  of  at  her  death.  The  provisions  by  the 
will  were  much  greater  than  by  the  settlement.  Upon  the  will, 
there  were  many  circumstances  to  show  the  testator  could  not  have 
intended  them  to  have  both.  The  slight  circumstance  of  their 
being  payable  within  three  months  after  the  death  of  his  wife,  in- 
stead of  immediately  upon  her  death,  could  not  make  a  difference, 
to  show  he  did  not  mean  a  satisfaction  of  a  covenant,  which  was 
literally  fulfilled,  and  more.  The  principles  of  Haynes  v.  Mico(r) 
could  not  be  considered  as  applicable.  And  he  decreed  it  a  satis- 
faction. 

In  the  case  of  Pole  v.  Lord  Somers,{s)  by  settlement  in  April 
1751,  prior  to  the  marriage  of  Reginald  Pole  and  Ann  BuUer,  the 
fortune  of  wJnn,  consisting  of  several  funds  amounting  to  35001.,  was 
directed  to  be  paid  to  trustees ;  and  R.  Pole  covenanted  with  the 
trustees  to  do  all  acts  for  empowering  them  to  receive  the  monies, 
upon  trust  to  invest  them  in  lands,  to  be  settled  to  the  use  of  /2. 
Pole  for  life,  sans  waste,  remainder  to  Ann  for  life ;  remainder  to  all 
the  children  of  the  marriage,  in  such  shares,  &c.  as  R.  Pole  should 
appoint  by  deed  or  will ;  and  in  default  thereof,  as  Ann  surviving'him 
should  appoint ;  and  for  want  of  appointment,  then  to  all  such  chil- 

ig)  3  Atk.  410.     1  Vcs.  1. 

(r)  1  Bro.  C.  C.  aufira.  V6L  U.  p.  44.  (»)  6  Ves.  309. 


Sect.  I.J  by  Legacies.  79 

dren  and  their  heirs  equally  as  tenants  in  common,  if  more  than 
one.  The  sum  of  9502.,  part  of  10712.  8«.  Id.^  one  of  the  trust 
funds  paid  to  the  trustees,  was  laid  out  in  the  purchase  of  the 
manor  of  Cotleigh,  which  was  conveyed  to  the  uses  of  the  settle- 
ment ;  and  the  remainder  of  that  sum,  after  defraying  the  expenses 
was  received  by  R.  Pole.  Ann  Pole  died  in  1758.  The  issue  of  the 
marriage  were  five  children.  Another  pa,rt  of  the  funds  to  the 
amount  of  lOOOl.,  was  paid  to  the  trustees  on  the  24th  of  March 
1761,  and  was  invested  in  their  names  in  10252.  12^.  lOd.  four  per 
cent,  consols.  The  sum  of  13852.  14«.  3d.,  all  that  was  received 
upon  the  remaining  trust  funds,  was  paid  in  1764  to  R.  Pole^  and 
mixed  with  his  own  money.  R.  Pole^  by  his  will,  in  March  1767, 
after  several  legacies,  and  giving  his  chambers  in  the  Temple  to  his 
eldest  son  Reginald,  gave  Mary  Collins  an  annuity  of  62.  for  life, 
with  which  he  charged  all  his  estate  and  effects,  both  real  and  per- 
sonal. Then  reciting,  that  his  aunt  Hawkins  hsid  promised  to  give 
him  20002.,  of  which  sum  she  had  then  advanced  him  1000/.,  in  con- 
fidence that  she  would  fulfil  her  promise,  he  gave  his  daughter  Ann 
20002.,  and  to  his  daughter  Sarah  2000/.,  to  be  paid  at  twenty-one, 
or  marriage  with  the  consent  of  his  executors  and  their- aunts;  if 
without  consent,  he  revoked  the  legacy,  and  gave  it  among  his  other 
children  equally.  He  gave  his  son  Charles  20002.  when  twenty-one, 
and  his  son  Edward  10002.  when  twenty-one ;  assigning  the  reason 
for  the  difference,  that  his  aunt  Hawkins  had  lately  assured  him  that 
the  10002.  remaining  unpaid  she  had  given  to  Edward  by  her  will, 
and  had' also  obliged  him  (the  testator)  to  promise,  in  writing,  to  give 
th^  said  1000/.,  if  it  came  into  his  possession,  to  his  said  son.  He 
directed  the  maintenance  and  education  of  his  children,  during  mi- 
nority, to  be  taken  from  the  whole  produce  of  his  real  and  personal 
estate,  so  that  the  expenses  did  not  exceed  the  growing  profits.  He 
also  empowered his.executors  to  sell  his  chambers  in  the  TempkySnd, 
if  necessary,  the  manor  of  Cotleigh,  and  to  apply  the  produce  during 
his  son  ReginaUPs  minority,  as  &ey  should  judge  would  be  for  his 
advantage;  and  he  empowered  them  to  lay  out  any  part  of  his 
younger  sons'  fortunes  during  their  minorities,  for  their  benefit.  He 
gave  the  residue  of  his  estate  and  effects,  both  real  and  personal, 
after  payment  of  debts  and  legacies,  to  his  eldest  son  Reginald. 
At  the  bottom  of  the  will  was  a  memorandum,  dated  in  September 
1767,  which  stated  that  one  of  the  sums  of  10002.  given  to  his  daugh- 
ter Sarah,  was  the  10002.  formerly  received  of  his  aunt  Hawkins^ 
and  at  her  request  given  to  Sarah.  The  sum  of  10002.  mentioned 
in  the  will  to  have  been  promised  by  the  testator's  aunt,  was  paid  to 
him  in  his  life.  He  died  in  JVovember  1769,  not  having  made  any 
appointment.  The  bill  was  filed  by  Edward  Pote,  praying  that  he 
might  be  declared  entitled  to  one-fifth  part  of  the  said  estate  and 
effects,  and  for  an  account  of  the  rents  and  profits  received  by  the 
defendant  Reginald.  Reginald,  by  his  answer,  stated,  that  at  the 
testator's  death  10252.  12«.  lOd.  four  per  cent,  annuities  were  stand- 
ing in  the  names  of  the  trustees;  but,  except  that  fiind  and  the  manor 
of  Cotleighy  they  had  no  other  part  of  the  trust  estate ;  the  rest  hav- 
ing been  received  by  the  testator,  and  mixed  with  his  own  property. 
That  among  the  papers  of  the  testator  was  found  a  schedule  or  esti- 
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mate  of  the  state  of  his  personal  property,  down  to  the  4th  of  Sep- 
tmber  1769,  in  his  own  hand-writing;  and  that  the  only  part  of  his 
personal  property  not  mentioned  in  that  schedub,  was  the  furniture 
of  his  house.    That,  besides  the  estates  mentioned  in  his  will,  he 
had  a  tenement  for  the  lives  of  himself  and  the  plaintiff,  producing 
something  less  than  29{.  a  year;  and  three  fitrms  were  settled  after 
the  marriage  upon  him  and  his  wife,  and  th»ir  issue,  in  the  same 
manner  as  by  the  other  settlement;  and  for  want  of  such  issue,  or 
an  appointment  by  the  testator,  to  him  and  his  heirs.    The  defendant 
then  insisted,  that  the  testator  meant  to  dispose  of  all  the  trust  pro- 
perty; as  the  manor  of  CoUeigh  was  specifically  given  by  the  will 
to  the  defendant,  and  as  he  had  not  assets  to  answer  the  legacies  of 
2000{.  each  to  his  four  younger  children,  without  the  applicaticMi  of 
his  trust  funds ;  and  the  legacies  appeared  calculated  upon  the  pro- 
perty in  the  schedule,  which  comprised  the  stock  and  the  sum  of 
13851.  149.  3cl.    The  schedule  referred  to  by  the  answer  begun 
thus:   ^'This  is  not  to  be  annexed  to  my  will,  being  only  intended 
for  giving  in  one  view  to  my  executors  the  state  of  my  securities." 
Then,  after  stating  several  securities,  bonds,  notes,  &c.  came  this 
entry :   ^'  Stock  in  ray  trustees'  names,  P.  Rasfdeigh  and  /.  BttUer, 
in  (out  per  cent,  consols,  cost  lOOOl.  at  97|;  one-eighth,  brokerage^ 
1025Z.  126.  lOd."    Afterwards,  under  the  date  34th  June  1769,  were 
the  following  entries:  "Deduct  2020/.;  ditto  O.  S.  S.  annuities, 
1119L;  ditto  Uanrathj  13d5{.  14^.  3ct."    Other  entries  followed^ 
and  the  last  date  was  the  14th  September j  1769." 

In  giving  judgment,  Lord  Eldof^  C,  observed :  "  The  case  is  not 
precisely  like  any  former  one ;  it  is  not  purely  a  case  of  either 
satisfection  or  election.  As  to  the  manor  of  C(kleigh,  it  is  a  case 
of  election.  As  to  the  sum  mixed  with  the  property  of  the  testator, 
it  is  a  case  of  satisfaction ;  and  the  question  is,  how  the  third  sub- 
ject, the  stock  actually  vested  in  trustees,  is  to  be  treated ;  regard 
being  had  to  the  fact,  that  as  to  the  two  other  subjects  involved  in 
the  same  trust,  it  is  a  case  both  of  election  and  satisfaction.  The 
right  of  the  plaintiff  rests  upon  the  effect  of  the  settlement ;  the 
transactions  prior  to  the  will,  as  far  as  they  can  be  looked  at  in  the 
way  in  which  the  Court  can  look  at  them,  according  to  the  rules  of 
evidence,  upon  the  will,  and  upon  that  paper,  if  the  Court,  under  all 
the  circumstances,  is  authorized  to  read  it.  The  settlement,  from 
the  frame  of  it,  would  have  left  no  doubt  as  to  this  sum,  if,  in  fact,  it 
had  not  been  laid  out  in  stock,  but  had  been  received  by  the  father ; 
for,  upon  the  marriage,  he  would  have  become  entitled  to  those 
funds  jwre  mariti :  but  the  form  in  which  the  trust  f<^  the  children 
attaches  upon  it,  is  a  covenant  by  the  father,  that  he  will  do  all  acts, 
empowering  the  trustees  to  receive  the  money.  If,  therefore,  he 
bad  received  it^  and  it  was  in  his  hands  at  his  death,  it  would  be 
like  Hinchettffe  v.  Hincheifffe.{t)  The  money  to  be  laid  out  in  land 
when  received,  is  in  this  Court  to  be  considered  as  land ;  and  the 
limitation  in  default  of  appointment  is  to  the  children,  as  tenants  in 
common  in  fee ;  and  they  had  a  right  to  say,  that  wheresoever  the 
money  was  found,  it  was  to  be  laid  out  in  land  upon  those  trusts. 
The  manor  of  CcUeigh  having  been  conveyed  to  the  uses  of  the 
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settlement,  the  chfldreii  are  at  law  tenants  in  common  in  fee  of  that. 
The  sum  of  13852.  iAa.  3df.  having  been  received  by  him,  and  being 
in  his  hands  boiind  by  his  covenant,  he  was  debtor  to  his  children 
for  that  sum,  considered  here  as  land,  of  which  they^  were  tenants  in 
eonmion  in  fee|  and  the  10602.  ^paid  by  his  permission  to  the  trus- 
tees, and  invested  in  stock,  must  also  be  considered  in  this  Court 
as  land,  of  which  they  were  also  tenants  in  common  in  fee.  This 
was  the  state  of  affairs  at  the  date  of  the  will.  He  had  it  in  his  power, 
unquestionably,  upon  the  principles  6f  this  Court,  as  applied  to  cases 
of  election,  to  purchase  either  for  himself  or  others  the  interests  of 
his  children  in  both  these  articles ;  by  tendering  to  them,  by  his  will, 
a  consideration  which  they  should  think  more  eligible  for  them  than 
insisting  upon  their  rights  under  the  settlement  iii  the  land,  and  the 
money  considered  as  land.  As  to  the  sum  in  his  hands,  for  which 
he  was  debtor  to  his  children,  he  might,  as  a  debtor  of  any  descrip- 
tion, by  his  will  satisfy  that  debt.  As  a  parent,  he  must  be  taken  to 
have  intended  to  satisfy  the  claim  of  his  children,  to  whom  he  was 
indebted,  if  the  will  contains  such  provisions  as  this  Court  will  hold 
a  satisfaction  of  a  debt  from  a  parent  to  his  children.  In  the  man- 
ner in  which  these  gifts  are  conceived,  with  respect  to  being  more 
or  less  beneficially  given;  there  are  circumstances  of  difference  be- 
tween the  provision  by  the  settlement  and  that  by  the  will :  but  it 
has  long  been  settled,  that  slight  circumstances  will  not  alter  the 
doctrine  of  satisfaction  in  this  Court  between  parent  and  children. 
By  his  will  he  has  taken  upon  himself  to  dispose,  or  thought  he  had 
power  to  dispose,  of  the  manor  of  Cotleigh,  and  the  money  received 
by  him  as  his  estate ;  or  at  least  he  intended  to  make  it  pass  under 
those  words,  by  giving  his  children  a  consideration,  raising  a  case  of 
satisfaction.  As  to  those  two  subjects,  therefore,  the  plaintiff  cannot 
succeed.  The  next  question  is  one  which,  I  own^  has  embarrassed  me 
very  much ;  whether,  under  all  the  circumstances,  the  plaintiff  can 
succeed  as  to  the  stock?  Upon  the  best  judgn\ent  I  can  form  upon 
this  case,  considered  as  a  very  particular  case,  standing  almost  by 
itself,  a  case  upon  the  head  both  of  election  and  satisfaction,  I  am 
of  opinion,  the  plaintiff  cannot  succeed.  The  question  that  has  been 
discussed  is  of  very  great  importance,  as  to  the  admission  of  evidence, 
in  order,  as  it  is  said,  on  the  one  hand,  to  explain  the  will,  and  on 
the  other,  not  to  explain  the  will,  but  to  show,  either  what  ought -to 
be  the  effect  of  two  instruments  upon  each  other,  or  what  the  tes- 
tator meant  with  regard  to  the  will  as  to  this  sum  of  atock ;  and 
whether  he  meant  to  consider  it  his  own,  or  whether  what  he  did  by 
the  will  manifests  his  intention  to  purchase  it  for  his  own  Estate. 
Upon  looking  through  the  cases,  of  which  there  are  a  great  many, 
to  whith  it  is  not  necessary  to  resort,  the  effect  being  extremely 
well  collected  in  some  of  them,  I  think  Hinchdifft  v.  Hinchdiffie  per- 
fectly well  decided.  That  case  raised  the  ordinary  question,  whe- 
ther the  will,  being  the  will  of  a  parent,  was  meant  to  be  a  satisfac- 
tion of  the  debt,  whether  by  covenant  or  otherwise,  to  his  children  ? 
and  therefore  it  is  agreed,  that  such  a  will  being  upon  the  doctrine 
of  this  Court  presumed  a  satisfaction,  evidence  was  properly  admis- 
sible upon  two  grounds;  first,  to  constitute  the  facts  that  he  ivas  debt- 
or :  secondly,  either  to  meet  or  fortify  the  presumption,  founded  upon 

VOL*  II.  L 


82  Of  the  Satisfaction  of  Portions        [Ch,  XVIII. 

the  doctrine  qfthe  Court.  There  is  no  difficulty,  therefore,  in  that  case. 
The  question  is  exactly  the  same  as  to  the  money  received  by  the . 
testator ;  if  this  schedule  were  made  either  before  or  after  the  will : 
with  regard  to  that  sum,  his  will  in  this  Court  affording  a  presump- 
tion of  satisfaction,  it  would-be  competent  to  meet  that  presumption 
by  evidence,  and  to  admit  eviden<5e  to  confirm  it;  and  as  to  that 
thi9  schedule  undoubtedly  would  be  evidence.  In  this  case,  if  the 
whole  trust  property  was  in  the  same  state  as  the  sum  of  13852. 14#. 
3d.  remaining  in  the  hands  of  the  original  debtor  under  the  settler 
ment,  perhaps  Hinchdiffe  v.  HinchcUffe  would  be  an  authority  in 
point  for  receiving  the  evidence ; .  for  that  money  in  the  hands  of  the 
testator  would  be  expressly  in  the  same  situation  as  the  money  in 
the  hands  of  the  Bishop  of  Peterborough;  a  fund  to  come  to  the 
hands  of  the  trustees  by  the  effect  of  the  covenant,  and  acts  of  the 
father.  But  the  case  is  not  so  circumstanced ;  and  it  differs  from 
all  the  cases  in  these  respects,  that  as  to  the  manor  of  Cotleigh,  the 
legal  estate  was  actually  vested,  by  acts  done  in  pursuance  of  the 
covenant,  in  the  children.  So  the  money  laid  out  in  stock,  being 
actually  vested  in  the  trustees,  by  acts  done  in  pursuance  of  the  co- 
venant, was  vested  in  them  for  corresponding  equitable  estates.  The 
question  then  is,  whether,  upon  the  circumstances,  I  can,  from  this 
will  and  the  schedule,  if  it  be  evidence,  infer  that  the  testator  meant 
to  purchase  for  his  eldest  son  the  manor  of  Cotleigh,  the  trust  money 
in  his  own  possession,  and  also  the  trust  stock  ?  Upon  the  head  of 
satisfaction,  he  has  clearly  purchased  for  his  eldest  son  the  money 
in  his  possession  :  upon  the  head  of  election,  he  has  proposed  to  his 
younger  children  the  purchase  of  the  manor  of  CotUigh  for  his  eld- 
est son ;  and  the  question  is,  whether  the  will,  taken  altogether,  at- 
tending to  these  two  circumstances,  affords  such  a  probability  or 
presumption,  that  by  the  words,  '  my  estate  and  effects,  both  real 
and  personal,'  he  meant  to  describe  also  this  trust  stock,  that  upon 
the  will  itself,  or  upon  this  paper,  taken  together  with  what  anses 
out  of  the  will,  I  can  say,  he  did  mean  to  purchase  this  for  the  bene- 
fit of  his  eldest  son.  Supposing,  then,  this  paper  admitted,  the 
question  is,  does  it  speak  the  intention  at  the  date  of  the  will  9  Even 
the  cases  to  which  I  have  now  alluded  require  that«  Upon,  that  I 
incline  to  think,  that  fairly  taken  it  may  be  considered  a  declaration 
by  the  testator,  as  to  what  he  meant  at  the  date  of  the  will.  This 
paper  seems  to  demonstrate,  that  he  meant,  as  to  his  eederal  per- 
sonal estate,  what  the  law  would  say  he  meant,  not  only  what  was 
his  personal  estate  at  the  date  of  the  will,  but  what  should  after- 
wards become  so.  This  property  was  his  in  a  certain  extent.  He 
was  receiving  the  interest.  Therefore,  upon  the  paper  and  the  title 
of  it«  it  is  reasonable  evidence,  that  he  would  speak  of  it  as  his  per- 
sonal estate,  in  the  same  manner  as  he  spoke  of  his  securities  as  his. 
But  if  the  case  stood  on  this  alone,  I  do  not  mean  to  say  whether  I 
should  admit  the  evidence,  or  how  I  should  decide  it.  I  should  have 
great  difficulty  upon  it  unquestionably.  But  upon  the  whole  of  the 
will  taken  together,  though  the  construction  is  not  fi-ee  fromrisk^ 
there  is  very  strong  reason  to  say,  the  will  itself  manifests  that  he 
meant  this  property  should  pass  as  his  personal  estate.  If  that  is  to 
be  stated  as  presumption,  and  not  construction,  then  this  evidence 
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might  be  admitted,  and  lyould  very  much  fortify  the  construction. 
It  clearly  may  be  admitted  as.  to  the  money  in  his  hands ;  but  the 
question  turns  upon  construction,  as  distinguished  from  presumption, 
as  to  the  third  subject.  I  have  therefore  so  much  doubt  whether 
the  evidence  can  be  admitted,^!*)  that,  without  saying  whether  it 
can  or  not,  I  decide  this  upon  tiie  will ;  that  by  the  will,  taking  the 
whole  together,  the  testator  has  manifested,  that  he  meant  to  pass 
the  whole  of  his  property  to  his  eldest  son.  Under  these  circum- 
stances, the  plaintiff  must  elect ;  and  if  he  elects  to  take  under  the 
will,  the  bill  must  be  dismissed,  but  without  costs." 

In  Bengcugh  v.  Wdker^fl)  by  articles  in  1763,  previously  to  <he 
marriage  of  Isaac  EUon  the  younger  with  Sarah  Peachy  Isaac  EUon 
and  his  father  covenanted  that  the  executors  of /^oac^I^on  the  young- 
er should,  within  three  months  after  his  death,  pay  to  the  trustees 
the  sum  of  2000/.,  with  interest  from  his  death,  upon  trust  that  the. 
trustees  should  place  it  out  at  interest,  and  pay  the  dividends 
or  interest  to  Sarah  EUon  for  life,  and  after  her  decease,  upon  trust 
for  the  ycHinger  children  of  the  marriage,  ^  Isaac  EUon  the  younger 
should  by  deed  or  will  appoint ;  and  in  default  of  appointment,  upon 
trust,  if  there  should  be  but  one  child  of  the  marriage,  in  trust  for  such 
one  child,  if  a  son  at  twenty-one,  if  a  daughter  at  twenty-one  or  mar- 
riage. The  settlement  contained  a  proviso,  that  any  advancement 
by  Isaac  EUon  the  younger,  in  his  life-time,  to  any  child,  should  be 
taken  in  fiill  or  part  satisfaction,  as  the  case  might  be,  of  the  share  of 
such  child  of  the  20002.,  unless  Isaac  EUon  the  younger  should  by 
will  declare  to  the  contrary.  Sarah  EUon  died  in  1763,  leaving 
her  husband,  and  one  son,  Abraham^  their  only  issuer;  who  attained 
twentyK)ne  in  1784.  The  father  did  not  during  his  life  pay  any 
part  of  the  20002.,  nor  make  any  advancement  for  his  son,  further 
than  by  the  expense  of  maintenance  and  education.  Ismc  EUon 
died  in  1790.  By  his  will  he  devised  to  his  son  Abraham  certain 
real  estates ;  and  bequeathed  tp  him  all  his  capital  share,  interest, 
and  <:oncern  in  certain  powder  works,  to  hold  to  him,  his  executors, 
&c.  ^  and  he  gave  him  such  a  sum  of  money,  as  being  added  to  the 
capital  of  the  said  powder  work  concern,  at  the  last  settlement  be- 
fore the  testator's  decease,  should  make  up  in  the  whole  the  full  sum 
of  10,000i.,  he,  Ahreham  EUon^  paying  thereout  to  Mrs.  Prout  for 
life  201.  a  year.  The  testator  also  gave  to  his  son  Abraham  a  lease- 
hold house,  held  for  lives  or  years  determinable  on  lives.  Abraham 
EUon  died,  and  a  bill  was  fited  by  his  executors  for  the  payment  of 
the  sum  of  20002.,  covenanted  to  be  paid  by  the  articles.  And  the 
question  was,  whether  the  covenant  was  satisfied  9  It  was  urged  for 
the  executors,  that  the  provision  by  the  will  was  not  a  satisfaction, 
since  it  was  not  ejusdem  generis,  that  it  depended  entirely  upon  the 
computation  of  the  share  in  the  trade,  whether  Abraham  could  be 
entitled  to  any  money  at  all,  and.  that  the  share  in  the  trade  was  not 
a  clear  interest,  but  encumbered  with  an  annuity.  But  Sir  William 
Grants  M.  R.  dismissed  the  bill.  He  observed,  that,  in  the  case  of 
Rickman  v.  Morgan,(y)  Lord  Thurlow  held,  that  a  residue  should 

(tt)  Sec  Druce  v.  Deniaon,  infra  ;  his  Lordship  decided,  after  great  reluctance, 
that  such  evidence  was  admissiole  in  this  instance. 
(x)  15  Vca,  50r.  (y)  1  Bro.  C.  C.  63, 
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go  in  satisfaction  of  a  portion,  and  thought  it  absurd  that  a  residue 
worth  100,000/.  should  not  be  a  satisfaction  of  a  portion  of  80001. 
merely  because  only  a^mall  portion  of  the  residue  was  aotual  money. 
His  Honour  continued,  ^^  I  am  by  no  means  clear,  that,  if  this  testa- 
tor had  confined  himself  to  saying  he  gave  so  much  of  his  residuary 
estate  as  should  be  of  the  value  of  2000/.,  that  would  not  have  been 
a  satisfaction  of  the  portion  of  2000/.  I  have  not  found  any  case 
precluding  such  a  determination.  But  that  is  not  the  whole ;  for 
there  is  upon  the  face  of  the  will  a  clear  pecuniary  bequest  to  some 
amount.  The  amount  is,  indeed,  uncertain ;  depending  upon  the 
value  of  the  powder  concern  :  but  the  testator,  knowing  the  value 
of  the  share  not  to  be  10,000/.,  says,  he  means  to  give  in  money,  all 
that  the  share  shall  fall  short  of  such  sum.  If  it  does  fall  short  to 
the  amount  of  7000/.,  he  meant  to  givie  7000/.  There  is  no  reason, 
why  I  should  not  inquire  the  amount  of  the  pecuniary  legacy.  It 
is  not  necessary,  that  it  should  appear  upon  the  face  of  the  will ; 
and  more  than  in  the  case  of  a  legacy  to  a  son  of  such  sum  as  the 
testator  had  advanced  to  another  child  upon  marriage.  Should  I 
not  in  that  instance  inquire  the  amount  ?  you  cannot  refer  to  ex- 
trinsic evidence  to  construe  a  will :  but  you  may,  to  show,  with  re- 
ference to  what  the  will  was  made.  If  I  find,  that  the  value  of  the 
share  of  the  powder  concern  was  3000/.,  then  the  value  of  the  bequest 
is  7000/.;  and  can  I  take  the  legatee  not  to  have  a  satisfaction  for* 
2000/.  9"  And  he  further  observed,  that  the  child  would  have  the 
portion  clear,  and  in  as  beneficial  a  manner  as  by  the  articles ;  and 
that  the  portion  was  satisfied. 

With  respec^  to  the  admismon  of  evidence  in  regard  to  the  sub- 
ject of  satisfaction,  it  may  be  collected  from  the  cases  of  Jeacock  v. 
Fdlkener^^z)  Haines  v.  Mico^[a)  Hinchdiffe  v.  HinchcUffej{b)  and 
Pole  y.  Lora  Somers,{c)  that,  as  tne  question  of  satisfaction  is  a  mere 
rule  of  presumption^  it  may,  like  all  other  presumptions,  be  repelled 
or  confirmed  by  parol  evidence. 

Sect.  II.  The  cases  where  the  testamentary  provision  has  not 
been  considered  a  satisfaction  of  a  portion^  it  being  contin- 
gentf  or  given  for  a  different  purpose. 

Although  trifling  circumstances  of  diiference  between  provisions 
by  settlement  and  will,  as  between  parent  and  child,  will  not  prevent 
the  latter  provisions  from  being  a  satisfaction  of  the  former,  yet,  if 
the  legacies  be  contingent,  and  the  portions  absolute,  or  if  the  lega- 
cies be  given  with  a  view  to  some  other  purpose,  they  will  not  in 
any  of  those  instances,  go  in  satisfaction  of  the  portions. 

Thus  in  BeUasis  v.  Uthwattj{d)  in  1713,  upon  the  marriage  of 
Rupert  BeUingsley  with  Mary  C.,  he  made  a  settlement  of  some 
Exchequer  annuities  for  ninety-nine  years,  to  the  amount  of  300/.  a 
year,  in  trust  for  himself  for  life,  remainder  to  his  wife  for  life,  re- 
mainder to  his  children  in  such  manner  as  he  should  appoMit,  and  if 
no  children,  to  his  executors,  &c.  By  the  marriage  there  was  only 
one  child,  named  Bridge.  BeUingsley  was  also  seised  and  possessed 

(z)  Sufira,  Vol.  IL  p.  45.  (a)  Ibid  p.  44.  (*)  Ibid.  p.  72. 

(c)Ibiip,r8.  ((/)  1  Atk.  426. 
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of  a  considerable  real  and  personal  estate,  and  in  1720,  devised  all 
his  real  and  personal  estate  to  his  wife  and  ber  Jieirs,  charged  with 
the  payment  of  lO^QOOZ.  as  a  portion  for  his  daughter,  payabk  at 
eighteen;  and  in  case  his  wife  should  marry  again,  that  the  estate, 
should  be  charged  with  the  further  sum  of  5000/.  for  his  daughter. 
BMvngeley  and  Mary  bis.  wife  died,  leaving  Bridget  their  only 
daughter  between  eleven  and  twelve  years  of  age,  who,  in  a  few 
years  after  her  mother's  death,  married  fV*  BeUctne^  by  whom  she 
had  one  .daughter,  and  died  about  20.  Upon  a  bill  filed  by  the 
plaintiff,  as  administrator  to  his  wife,  and  in  her  own  right,  and  with 
his  infant  daughter  against  the  sister  of  the  testatrix  for  an  account 
of  th.e  real  and  personal  estate  of  Mary^  the  question  was,  whether 
the  provisions  by  the  will,  were  in  satisfaction  of  the  annuities  in 
the  settlement?. and  Lord  Hardtvicket  C,  first  declared  that  Bridgd 
took  a  vested  interest  in  the  annuities,  though  no  appointment  was 
.made  by  the  fether.  And  upon  the  point  whether  the  10,0001.  de- 
vised by  the  &ther  to  Bridget^  should  be  taken  to  be  iii  satisfaction 
of  the  annuities,  expressed  his  opinion  that  it  could  not  be  taken  in 
satisfaction,  but  that  Bridget  was  entitled  to  both  as  a  double  por- 
tion ;  that  when  a  bequest  is  taken  to  be  by.  way  of  satisfaction  for 
money  before  due,  the  thing  giveii  in  satisfaction  must  be  of  the 
same  nature,  and  attended  with  the  same  certainty  as  the  thing  in 
lieu  of  which  it  was  given,  and  land  was  not  to  be  taken  in  satisfac- 
tion for  money,  nor  money  for  land.  The  legacy  of  10,0002.  was 
subject  to  a  contingency,  and  not  payable  unless  Bridget  survived 
the  age  of  eighteen  years ;  and  besides  she  might  have  lived  till  the 
annuities  were  run  out,  as  several  of  the  years  were  already  gone  ; 
and  as  .the  10,0001.  legacy  might  never  have  become  payable,  it 
would  be  hard  to  say  that  a  mere  contingency  should  take  away  a 
portion  absolutely  vested,  especially  in  the  case  of  an  only  child. 

In  SaviUe  y.  SamUe,(^e)  by  settlement  in  February,  1694,  made 
upon  the  second  marriage  of  fViUiam  Lord  Eland,^  eldest  6on  of 
George  Marquis  of  Haltfax,  with  Lady  Mary  Finch,  after  the  usual 
limitations,  a  term  was  created  for  five  hundred  years,  charged  upon 
all  the  manors  and  lands  in  J^ottinghamshire  and  Yorkshire,  com- 
prised in  the  settlement,  upon  trust,  that  if  there  should  be  a  failure 
of  issue  male  between  them,  and  if  there  should  be  one  daughter  or 
more,  the  trustees  should,  after  the  commencement  of  the  term, 
raise  by  sale,  &c.,  20,0001.,  if  one  daughter  only ;  but  25,0001.  if 
two  or  more,  equally  to  be  divided^  and  to  be  paid  to  them  at  six- 
teen or  marriage  ;  and  if  any  of  them  died  before  their  portions  be- 
came payable,  the  same  were  to  survive,  and  be  paid  at  the  same 
time  as  the  original  portions :  provided,  that  if  lands  or  tenements 
of  an  estate  of  inheritance  should  descend  to  the  daughters  froin 
Lord  Eland,  of  as  great  value  to  be  sold,  as  the  portions  thereby  in- 
tended for  them,  then  the  term  should  cease,  and  be  void  for  the 
person  who  should  next  be  in  reversion  or  remainder  of  the  said 
manors,  &c.  The  marriage  took  effect,  and  George  Marquis  of 
Haiifax,  by  conveyance  in  March,  1794,  reciting  the  settlement, 
and  that  the  reversion  and  inheritance  of  the  premises  comprised  in 
it  were  limited  to  him  in  fee,  did,  in  consideration  of  his  name  and 

(0  2  Atk.  458. 
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family,  and  to  support  the  same,*  in  cajse  neither  he  nor  his  son  Lord 
Eland  should  leave  any  issue  male,  settle  the  said  estates  upon  Sir 
George  Savilk,  for  uinety'-nine  years,  if  he  lived  so  long,  seme  wastej 
and  to  his  first  and  other  sons  in  tail  male,  with  remainders  over. 
George  being  seised  in  fee  of  several  other  manors  and  lands  in 
other  counties,  and  having  the  reversion  in  fee  of  divers  manors, 
&c.  expectant  upon  the  death  of  the  then  Marchioness  Dowager  of 
HcUtfast,  and  likewise  the  reversion  and  inheritance  in  fee  or  several 
fee  farm  rents  expectant  on  the  death  of  Catherine  Queen  Dowa* 
ger,  made  his  will  in  16dl,  and  gave  his  house  ^i  Acton  in  Middkaex^ 
to  his  wife  for  life,  remainder  to  Loni  Eland  in  fee.  The  testator 
died*  without  any  other  issue  male  than  Lord  Elomd^  who  proved  the 
will,  and  being  seised  under  the  will  as  above,  by  deeds  in  1695, 
settled  several  manors,  lands,  <&c.  in  the  counties  of  JSTortha/mpUmj 
Derby ^  York,  JVottingham,  Middlesex,  and  Surrey,  to  the  use  of  him* 
self  for  life,  remainder  to  the  use  of  such  person,  and  for  such  estate, 
as  he  by  deed  or  will  should  appoint,  and  in  default  of  appointment^ 
then,  after  his  death,  to  his  first  and  other  sons  in  tail  male,  remain- 
der to  his  daughters  in  tail  general,  remainder  to  the  use  of  Lady 
Stanhope  in  tail,  with  remainder  to  the  right  heirs  of  Marquis  George. 
Lord  Eland,  then  Marquis  fViUiam,  by  a  codicil  to  his  will  in  August 
1700,  devised  all  his  said  manors,  &c.  to  his  executors  for  five  hun- 
dred years,  to  raise,  if  he  had  no  son,  50002.  a  piece  additional  por- 
tions for  his  daughters,  to  be  paid -at  sixteen  or  marriage,  and  subject 
to  the  term,  he  gave  the  manors,  &c.  to  his  first  and  other  sons  in 
tail  male,  remainder  to  such  uses  and  for  such  estates  as  were  there- 
of declared  by  the  deeds  of  1695.  Marquis  William  died  without 
issue  male,  leaving  daughters  by  his  first  wife,  Lady  Ann  Bruce,  and 
by  his  second.  Lady  Essex,  Lady  Dorothy  and  Lady  Mary  Savilte, 
two  born  in  his  life,  and  the  other  after  his  death.  The  defendant 
Sir  George  SaviUe,  entered  upon  the  lands  in- JSTottinghamskire  and 
Yorkshire,  conveyed  to  him  by  the  deed  of  March,  1694,  subject  to 
the  charges  aforesaid,  and  it  was  decided  by  Lord  MacclesfiM,C,y 
assisted  by  Lord  Chief  Justice  Pratt,  Sir  Joseph  JtkyU,  M.  R.,  Lord 
Chief  Justice  £tn;,  and  Mr.  Justice  Tracy;  first,  that  a  valuajtion 
ought  to  be  put  upon  the  lands  descended  to  the*  plaintiffs,  the 
daughters  of  Marquis  William,  (as  an  equivalent  for  the  25,0001.) 
as  the  same  were  worth  to  be  sold  at  the  time  of  such  descent,  and 
from  that  time  the  trust  term  of  five  hundred  years  ought  to  cease  : 
but  if  the  value  of  the  descended  lands  were  not  equal  to  the  por- 
tions intended  to  be  raised,  then  the  term  to  continue  in  trust  to  raise 
the  residue.  Secondly,  that  whatever  lands  the  daughters  took  by 
the  will  of  their  father,  they  took  not  by  descent,  bul  as  purchasers, 
and  isuch  lands  could  be  no  part  of  the  equivalent.  Thirdly,  that 
the  estate  tail  descended  to  the  three  daughters  and  Lady  Bruce,  as 
heirs  of  the  body  of  their  father,  remainder  to  Lady  Stanhope,  either 
in  possession  or  expectant  on  the  death  of  the  late  Otiecn  Douoor 
ger,  and  the  Lady  Marchioness  Dowager,  was  no  satisfaction  of  all 
or  any  part  of  the  portions ;  but,  if  any  estate  in  fee  simple  de^ 
scended  to  them  from  their  father,  in  possession,  or  reversion  ex- 
pectant on  any  term  for  years,  that  ought  to  go  towards  their  satis- 
faction. 
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In  Hanbury  ▼.  HanburyXf)  by  settlement  in  October  1734,  lands 
were  settled,  in  events  which  nappehed,  upon  Capel  Hanbury  for 
life,  remainder  to  his  first  and  other  sons  in  tail  male,  with  remain- 
ders over.    There  was  a  power  for  Capely  when  in  possession,  to 
charge  the  premises  with  20002.  for  younger  daughters,  with  main- 
tenances not  exceeding  the  interest.  By  another  settlement  in  Sqp^ 
tember  1743.  previous  to  CapePs  marriage  with  Jane  Tracy ^  he 
charged  the  lands  with  20001.  .The  marriage  took  effect,  and  Capel 
died  in   December  1765,  leaving  his  widow,  an  only  son,  and  the 
plaintiffs  his  only  daughters  and  younger  children,  upon  which  event 
they  became  entitled  to  the  2000/»     Capel,  by  will  in  March  1750, 
prior  to  the  birth  of  the  plaintiff  Frances,  gave  to  Henrietta  4000Z. 
to  be  paid  out  of  a  particular  mortgage,  and  after  the  birth  of  Fran- 
ces, and  before  her  bcgi^tism,  viz.  in  April  1759,  he  made  a  codidl 
ito  his  will,,  by  which  he  left  Frances  (by  the  name  of  his  new-bom 
daughter  who  was  to  be  called  Frances,)  50001.  charged  on  lands 
therein  mentioned.     Qcq^  Hanbury  afterwards,  in  May  1759,  gave 
Frances  5000/.  more,  in  the  whole  10,0002.  chaiged  upon  his  per- 
sonal estate.    He  afterwards  made  a  third  codicil,  written  upon  the 
same  paper  in  which  his  will  and  two  former  codicils  were  written, 
and  attested  by  two  witnesses,  and  thereby  revoked  all  that  part  of 
his  will  relative  to  HenriettOy  andgc^ve  20,0001.  to  be  equally  divided 
between  the  plantiffs,  to  be  paid  down,  or  sufficient  security  given  for 
the  payment  thereof,  toUhin  thirty  days  of.  either  qfthem  being  marri^ 
ed,  provided  the  person  whom  she  should  marry  should  settle  upon  her 
a  jointure  of  5001.  a  year,  otherwise  she  should  have  5000LonIy,  and 
the  remuning  15,0001.  should  be  paid  to  the  unmarried  sister,  whp 
was  not  entitled  to  more  than  5000/.  unless  she  should  marry  with 
the  consent  of  her  brother,  if  living ;  but  if  he  should  be  dead,  the 
testator  left  the  whole  of  his  real  and- personal  estate  to  Jlenriettaj 
she  paying  to  Frances  12,000/.  upon  her  marriage  day.  Capel  Han- 
bury not  having  appointed  any  executor,,  administration  was  granted 
with  the  will  and  codicils  annexed,  to  his  widow  and  his  son  John* 
A  bill  was  filed  in  1766  hy. HemriettOj  against  «7bA»,  and  Jcf^e  the 
widow,  and  Frances,  for  the  legacy,  and  a  decree  was  made,  with 
the  usual  reference  to  the  Master,  to  take  an  account,  &c.  but  no 
direction  was  given  as  to.  the  legacies.   In  1768,  the  personal  estate 
being  so  circumstanced  that  it  could  not  be  determined  whether  it 
would  be  sufficient  to  pay  the  deots  and  legacies,  a  bond  was  given 
by  JToAn  Hanbury,  the  brother  of  the  plaintiffs,  to  the  late  Baron 
Tracy  and  the  defendant  Dagge,  in  the  penalty  of  40,000/.  recit- 
ing the  will  and  codicils  of  Capel  Hanbury,  and  the  doubt  of  the 
simcienoy  of  his  personal  estate  to  pay  the  debts  and  legacies,  but 
nevertheless  that  John  Hanbury  was  desirous  to  effectu^e  his  Jo- 
therms  intention,  by  securing  the  sum  of  20,000/.  for  the  portions  of 
his  sisters,  urilh  suitable  aUowaficesfor  maintenances  tiU  they  should 
attain  tweniy-one,  or  be  married ;  the  condition  of  the  bond  was, 
therefore,  that  John  should  pay  5000/.  a  piece  to  the  plaintiffs,  upon 
their  attaining  twenty-one  or  days  of  marriage,  with  inaintenances 
as  therein  secured,  and  should  secure  5000/.  more  to  each  of  the 
plaiatiffif,  to  be  paid  on  the  death  of  Jane  Banbury,  their  mother, 

(/)  3  Bro.  C.  C.  352.  375. 
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if  they  should  have  then  attained  twenty-one,  or  should  be  married ; 
otherwise  at  thair  ages  or  marriage  as  aforesaid,  with  interest  at  AL 
per  cent,  from  the  death  of  the  mother;  and  it  was  declared  -that  the 
bond  should  only  be  a  security  for  the  portions  and  maintenances, 
in  case,  at  the  final  hearing  of  the  cause,'it  should  appear  that  there 
were  not  etffident  aaeete  of  Capd  HanburyUy  pay  the  20,000(.  given 
to  the  plaintiffs,  and  if  it  should  appear  that  the  personal  estate  of 
Capet  was  sufficient,  the  bond  should  be  void.  No  further  proceed- 
ings were  had  in  the  caus6  ;  but  John  stated  an  account  of  the  per- 
sonal estate  of  Capel,  which  had  come  to  his  handsj  by  which  it  ap- 
peared the  personal  estate  was  not  sufficient  to  pay  the  debts  and 
legacies.  John  Jfan&t^n/  died- in  ^pril  1784,  intestate^  leaving  the 
defendant  Jane  Hanbury  his  widow,  and  the  defendant  John  Capel 
his  eldest  son  and  heir  at  law.  The  defendant  Jane  obtained  letters 
of  administration  of  bis  personal  estate.  The  plaintiff  Henrietta 
attained  twenty-one  the  11th  of.  February  1770,  and  JFVanoe^  at- . 
tained  that  age  the  2d  of  April  1780,  and  thereby  blecame  entitled  to 
10,0002;  several  sums  had  been  paid  by  John  Hahbury,  and  since 
his  death,  by  Jane  his  widow,  for  maintenance  and  interest  on  the 
bond.  The  present  bill  was  filed  by  the  plaintiffs  in  1786  for  pay- 
ment of  the  20002.  under  the  settlement  of  September  1743,  with  in-* 
terest  from  the  father's  death,  and  for  the  20,0002.  given  by  the  co-^ 
dicil,  and  secured  by  their  brother's  bond ;  but  the  defendants  in- 
sisted that  John  Hanbury^e  giving  the  bond  in  trust  for  the  plaintiffs, 
and  thereby  securing  them  .a  more  certain  provision  than  they  were 
entitled  to  under  the  will  and  settlement;  was  intended  by  him  as 
a. satisfaction,  and-  that  the  plaintiffs  had  accepted  the  same  from 
their  ages  of  twenty-one,  and  made  no  other  demands.  Lord  Thur- 
lowy  however,  decreed,  that  neither  the  gift  by  the  codicil  nor  the 
bond,  were  a  satisfaction  of  the  2,0002, ;  observing,  that  by  the 
codicil  the  daughters  took  nothing  except  they  married ;  that,  in 
order  to  hold  it  a  satisfaction,  he  must  understand  the  testator  to 
mean  to  give  his  daughters,  what  he  was  bound  to  do  by  nature, 
and  at  the  same  time,  ^at  he  was  to  give  them  nothing  unless  they 
married ;  and  with  regard  to  the  bond,  his  Lordship  said,  that  upon 
considering  all  the  cases,  he  could  not  distinguish  the  priesent  from 
them,  and  therefore  he  did  not  think  the  bond  a  satisfaction  for  the 
other  portions. 

Sect.  IIL  The. cases  wherein  a  testamentary  provision  has  been 
considered  an  advancement  in  the  life-time  of  the  parent. 

We  shall  next  present  the  reatder  with  a  class  of  cases,  wherein 
the  testamentary  provision  has  been  considered  an  advancement  in 
the^Ufe-time  of  the  parent,  in  full  or  part  satisfaction  of  the  portion 
provided  by  settlement,  which  settlement  contains  a  declaration  thai 
advancement  by  the  parent,  in  his  life-time,  shall  be  considered  in 
part  or  full  satisfaction  of  the  portion,  unless  the  contrary  is  ex- 
pressly declared  by  some  writing.  And  it  is  immaterial,  whether  the 
testamentary  benefit  is  of  a  legacy,  or  a  residue. 

The  principle  being  admitted  that  a  testamentary  provision  is  an 
advancement  in  the  parent's  life-time,  and  which,  it  is  presumed,  the 
cases  adduced  in  the  present  section  fully  establish,  the  next  con- 
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sideration  is,  the  inteation  of  the  parties  to  the  settlement,  and  that 
of  the  testator.    The  principle  seems  to  have  been  acted  upon  in 
Rickman  v.  Morgan.{g)    In  that  case,  by  the  marriage  settlement 
of  John  Butler,  a  provision  was  made  of  80002.  a  piece  for  his  younger 
children,  with  a  proviso  declaring,  ^^  that,  if  the  father  should,  in  his 
life-time,  or  at  the  time  of  his  death,  give  to  any  of  his  daughters, 
or  younger  sons,  so  entitled  to  portions  or  provisions  under  that 
trast,  money  or  lands,  for  an  advancement  in  marriage  or  otherwise, 
the  value  thereof  should  be  deducted'from  the  portion,  ufdeas  he 
Aauld  by  iorUing  dedare  to  the  contrary J^    John  BtUlery  the  father, 
by  his  will  in.  1766,  gave  a  sum  of  40001.  in 'the  funds  to  his  wife 
for  life,  and  after  her  decease  to  hift  second  son  John  £if/fer,  junior, 
and  also  gave  to  John  the  residue  of  his  personal  estate,  and  made 
him  executor.    The  question  in  the  cause  was,  whether  the  legacy 
of  40001.  given  to  John  the  son,  subject  to  the  life  of  his  mpther, 
and  the  residue,  amounting  to  more  than  8000J.,  should  go  in  satis- 
&ction  of  the  8000/.  provided  for  him  as  a  younger  son  under  the 
settlement.    Lord  Thurlow  determined  that  it  should ;  in  the  course 
of  his  judgment,  observing,  **  This  proviso  seems  to  get  rid  of  the 
cases  upon  the  hend^of  satisfaction,- which  have  been  decided  upon 
the  head  of  intention,  as  when  a  man  has  contracted  to  pay  to  ^, 
at  his  death,  a  certain  sum,  and  be  does  an  act  in  discharge  of  that 
obligation,  many  questions  have  arisen,  how  far  it  was  his  intention 
to  exercise  his  benevolence,  or  to  apply  himself  in  discbarge  of  the 
contract.     In  support  of  the  argument  upon  the  circumstances  of 
intention,  the  burthen  of  proof  must  lie  upon  those  who  would  dis- 
charge themselves  of  the  obligation,  because  such  a  gift,  is  a  bounty, 
prima  fade,  and  cannot  be  turned  round  but  by  strong  circum* 
stances  of  a  contrary  intention,  as  iii  the  case  of  a  bond  debt.    I 
also  lay  out  of  the  question  cases  of  performance;  they  ultimately 
turn  upon  the  head  of  intention:  for  if  a  man  has  done  that,  which 
is  apparently  tantazhount  to  what  he  covenanted  to  do,  yet,  if  he  did 
not  intend  it  as  equivalent,  or  in  performance,  it  would  be  idle  for 
the  Court  to  say,  that  he  meant  it  as  such ;  thereipre,  I  have  been 
at  a  great'loss,  to  make  a  broad  and  useful  distinction  between  saiis^ 
faction  and  p^r/bnnanoe,  because,  of  the  intention  of  the  testator,  it 
is  consequently  a  performance,  and  if  that  is  the  very  thing  con* 
fracted  ta  be  done,  it  is  a  proof  that  the  party  under  the  obligation 
has  done  it  in  conformity  to  such  obligation,  and  is  then  to  be 
deemed  a  performance,  because  there  is  no  doubt  of  it.     As  to  Bar- 
rett  v.  Bedford,  Lee  v.  D^Aranda,  and  Btandy  v.  ^Ai^more,  whether 
these  <ieterrainations  are  well  founded,  or  not,  it  would  be  idle  for 
a  Court  to  decide,  without  considering  the  intention  of  the  party,  or 
to  say  that  these  cases  exctude  the  %dea  of  his  intention;  for  the 
general  rule  of  construction  was,  that  the  act  was  done  in  perform- 
ance of  the  obligation,  by  which   the  party  had  bound  himself. 
Either  in  Blandy  v.  Whitmore,  or  some  of  those  cases,  much  stress 
has  been  laid  upon  the  word  leave,  and  the  question  was,  whether 
the  circumstance  of  the  party  suffering  his  estate  to  fiedl  into  the 
hands  to  which  the  law  would  give  it^  did  not  come  under  the  proper 
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use  of  the  word  leave,  the  very  thing  the  party  had  contracted  to  do; 
and  the  same  sort  of  argument  was  much  used  in  Lee  t.  jyAranda, 
and  it  is  sufficient  to  warrant  me  in  saying,  how  material  an  ingre- 
dient in  such  a  case  as  this,  is  the  intention  of  the  testator,  which  is 
not  to  be  denied,  unless  something  appears  in  the  will  to  show  he 
meant  otherwise ;  it  mast  therefore  proceed  entirely  upon  the  intention* 
The  clauses  in  the  deed  exclude  both  species  of  argument,  and  leave 
the  conclusion,  to  be  drawn  from  them,  to  rest  upon  the  intention, 
without  any  express  declaration  of  the  testator,  and  the  whole  of  the 
argument  goes  to  this  point,  whether  the  party  who  has  been  bene- 
fited to  a  greater  extent  under  the  will  than  he  would  have  been 
under  the  deed,  by  reason  of  the  charge  upon  the  real  estate,  should 
still  k^ep  up  that  charge  upon  the  estate,  coQtrary  to  the  intention 
of  the  party.  Had  a  legacy  been  given  to  the  amount  of  80001., 
but  hot  payable  till  twelve  months  afterwards,  it  would  still  have 
been  a  satisfaction,  because  a  specific  sum.  It  is  said  the  thing  here 
to  be  given  ought  to  have  been  a  sum  of  money ;  and  consequently, 
no  other  thing,  however  valuable,  as  a  chose  in  action,  or  any  thing 
to  be  reduced  into  •possession,  could  be  a  satisfaction.  It  would  be 
too  idle  to  contend,  that  a  bond  not  payable  at  the  actual  nioment 
of  the  testator's  death,  or  stock  to  the  amount  of  50,000/.  or  any 
other  large  sum,  should  not  be  a  satisfaction,  because  it  could  not 
be  immediately  transferred  into  the  hands  of  the  son.  But,  suppos* 
ing  there  was  a  residue  of  100,000(.  and  5002.  cash,  and  the  rest  in 
various  other  articles  outstanding,  then  the  question  would  be,  whe- 
ther, in  point  of  fact,  he  had  advanced  his  son,  without  his  taking 
the  80002.  It  would  be  ridiculous  to  insist,  that  residue  would  not 
have  been  a  satisfaction  for  the  80002. ;  it  is  strange  to  say,  that  the 
gift  of  the  whole  residue,  being  uncertain,  shall  not  be  a  satisfaction, 
when  a  moiety  of  that  very  residue,  given  as  a  legacy,  will.  Shall 
that  half  be  deemed  a  performance  of  the  covenant,  but  a  gift  of 
the  whole  shall  ncrt  ?  A  point  has  been  made,  that  if  this  residue 
is  a  satisfaction,  suppose  the  infant  was  bound  to  take  it  as  an  ad- 
vancement, he  might  wait  many  years  for  it ;  that  various  difficulties 
might  occur,  before  it  would  be  ascertained :  but  that  dilemma  never 
can  .arise ;  for,  on  the  contrary,  upon  an  estate  incumbered  in  the 
manner  this  is  by  the  settlement,  the  first  fund  would  be  80001. 
charged  upon  the  estate,  and  that  he  must  have  at  all  events,  but 
what  then  9  Supposing  the  personal  fund  is  afterwards  got  in,  and 
the  infant  insists  upon  having  that  fund,  then  the  question  would  be, 
whether  he  is  to  retain  both  fiinds  or  give  up  the  charge  upon  the 
estate  so  as  to  discharge  its  incumbrances,  whenever  the  personal 
fund  shall  be  found  to  be  to  that  extent,  it  is  not  material  to  coil- 
eider  what  would  be  the  effisct  of  that  residue,  for  I  consider  it  as  a 
contingent  legacy,  given  upon  the  event  of  the  mother's  marrying 
in  the  son's  life  time,  as  an  executory  devise  in  favour  of  the  young-^ 
er  children,  and  consequently  in  the  samie  view  as  a  discharge  of  the 
80001.  ^The  saxne  reasoning  applies  to  the  gift  being  available,  but 
not  actually  paid  in ;  and,  according  to  my  construction  of  the 
clause,  the  Master's  report  has  determined  this  point ;  the  result  of 
his  inquiry  being,  that  the  sum  of  money  acquired  by  the  residuary 
bequest  is  greater  than  the  sum  of  8000{." 
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In  Twi$den  y.  Twisden,{h)  the  question  was,  whether  a  share  to 
which  a  child  became  entitled  upon  the  intestacy  of  the  parent, 
should  be  considered  an  advancement  within  the  terms  of  the  pro- 
viso in  the  settlement?  and  Lord  Eldon  decided  that  it  should  not. 
In  that  case  the  rule  was  discussed,  and  the  facts  were  shortly  these : 
Sir  Roger  Twisden  by  his  will,  in  1772;  in  pursuance  of  ja  power 
contained  in  a  deed,  appointed  and  devised  real  estates  in  Kent  to 
bis  eldest  son  Roger  for  life,  with  remainder  to  trustees  to  preserve, 
with  remainder  to  trustees  for  a  term  of  three  hundred  years,  for 
raising  portions  for  younger  children  living  at  the  decease  of  Roger 
the  son,  who,  if  sons,  should  attain  twenty*one,  or  if  daughters,  that 
age  or  marriage;  if  oply  one  younger  child  40002.  if  two  60001. ^ 
with  a  proviso,  that  if  there  should  be  no  issue  male  of  hid  son  iio- 
ger,  who  should  become  entitled  under  the  limitation,  and  only 
one  daughter,  then  10,Q00{.  to  be  vested  in  her  "at  twenty-one,  or 
marriage,  and  paid  accordingly,  if  after  the  decease  of  Roger  the 
son ;  with  power  to  apply  plurt  of  the  reiits  and  profits  for  mainten- 
ance, &c. 

Among  other  things,  it  was  provided,  that  in  case  all  the  daughters 
and  younger  sons  of  Roger  the  son.  should  be  by  him  in  his  lifetime 
advanced  and  freferred  with  portions,  as  igood  or  greater  than  the 
portions  thereby  for  them  intended,  or  if  the  portions  to  be  given  to 
or  with  them  or  any  of  them  should  &11  short  of  the  portions  thereby 
for  them  provided,  so  much  money  should  be  raised  as  would  make» 
the  portions  so  given  to  the  full  value  of  the  portions  thereby  for 
them  intended.  Roger  the  grand-father  died,  and  afterwards  Roger 
the  son,  leaving  his  wife  enceinte  with  Rebecca  the  plaintiff  in  the 
cause,  who  attained  twenty-oncj  and  filed  her  bill,  praying,  among 
other  things^  she  might  be  entitled  to  the  sum  of  10,0001.  And  the 
question  was,  whether  the  two-third  parts  of  the  surplus  of  (he  personal 
estate  of  the  plaintiff's  father,  to  which  she  became  entitled  by  her 
lather's  intestacy,  and  which  amounted  tomore  than  10,000i.  should 
be  taken  as  a  portion  advanced  within  the  meaning  of  the  will  of 
Sir  Roger.  And  Lord  Eldon  decided  that  it  should  not ;  observ-' 
ing,  ^'  if  the  law  is,  that  what  is  to  be  taken  under  the  will  is  not  an 
advancement  in  the  life  of  the  party,  it  is  very  difficult  to  say,  that 
what  is  taken  under  an  intestacy  shall  be  an  advancement ;  and 
though  it  is  true,  the  will  must  be  madein  the  life,  it  is  equally  true, 
nothing  is  advanced  or  given  to  the  party  to  take  .till  after  the  death. 
If  therefore  the  words  ^<  advanced  and  preferred  in  his  lifetime,'' 
were  the  only  words  in  this  will,  the  construction,  that  even  a  testa-^ 
mentary  disposition,  much  less  what  is  taken  under  an  intestacy, 
would  adeem  this  portion,  would  "be  a  stronger  construction  than 
the  court  is  authorized  to.  put  upon  the  words."  And  in  concluding, 
his  Lordship  said,  *^  my  judgment  therefore  is,  that  this  personal 
estate,  taken  by  the  plaintiiF,  does  not  adeem  the  portion;. which  is 
therefore  to  be  raised.  But  if  you  choose  to  speak  to  it  again,  as  it 
is  a  question  of  great  importance,  I  will  hear  it  with  the  assistance 
of  the  Master  of  the  Rolls  and  Lord  Alvanky,^*  The  case  was  not 
re-argued,  and  the  decree  was  for  raising  the  portions. 

From  the  passages  quoted,  and  others  in  his  judgment,  Lord 
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Eldoti  has  l)een  thought  by  Sit  .WiUiam  Grant,  in  the  case  of  Ons- 
low V.  Mi(Adt,{i)  to  have  considered  the  principle  in  question  as 
very  doubtful ;  but  it  is  difficult  to  reconcile  this  opinion  with  the 
unequivocal  declaration  of  his  Lordship  in  the  case  of  Leake  v. 
LeQke,{k)  which  so  shortly  followed  the  determination  of  Tunsden 
y.  Ttvisden  that  the  question  had  been  repeatedly  decided.  It  is 
presumed,  that  his  Lordship  argued  hypothetical ly,  upon  the  suppo- 
sition of  the  principle  being  doubtful ;  and  that  if  so,  a  fortiori,  the 
share  upon  an  intestacy  could  not  be  considered  an  advancement 
in  the  parent's  lifetime ;  and  his  Lordship  also  seems  to  have  thought 
that,  even  if  the  case  of  Tivisden  v.  Tivisden  had  been  a  case  of  tes- 
tamentary bequest,  instead  of  intestacy,  it  was  very  doubtful,  whether 
the  principle  was  applicable  to  the  peculiar  circumstances  of  the 
case. 

In  the  csise  of  Leake  v«  Leake,  in  the  settlement  made  upon  the 
marriage  of  Stephen  Marten  Leake  and  Ann  Powell,  in  1734,  a  term 
of  eight  hundred  years  was  limited,  upon  the  decease  of  the  survivor, 
to  trustees,  the  trusts  of  which  were  for  the  raising  of  portions  for 
the  younger  children ;  if  two  or  more  children,  20001.  to  be  equally 
divided  am6ngst  them,  if  sons,  at  twenty-one,  and  if  daughters,  at 
■  that  age  or  marriage.  -  The  settlement  contained  a  proviso,  that  if 
any  of  such  younger  children  should  have  been  preferred  in  marriage 
in  the  lifetime  of  the  said  Stephen  Marten  Leake,  or  he  should  have 
T>estowed  or  given  any  portion  or  portions  with  him,  her,  or  them, 
upoii  such,  his,  her,  or  their  marriage  or  otherwise  promded  for  him, 
her,  or  them,  such  portion  or  other  provisions  should  be  taken  and 
accounted  for  in  full  or  in  part  of  the  provision  thereby  intended ; 
"  unless  the  said  Stephen  Marten  Leake  should  dedafe  the  contrary 
thereof,  by  any  writing  under  his  hand  and  seal,  to  be  executed  in 
the  presence  of  two  or  more  credible  witnesses,  oir  by  his  last  %oiU  and 
testament,  in  like  manner  to  be  executed  and  attested.^^  Stephen  Mar- 
ten Leake,  by  will  in  17S6,  expressed  his  desire  that  the  settlement 
should  *<  be  punctually  complied  with,^!  and  gave  all  the  residue  of 
his  real  and  personal  estates  to  be  sold,  and  the  produce  equally 
divided  among  all  his  children,  except  his  eldest  son ;  '^so  as  the 
same,  with  what  they  might  have  received  respectively  in  his  life- 
time, as  a  portion  and  for  placing  them  out  in  the  world,  being 
brought  to  account,  might  iftake  them  allequal."  By  a  codicil  not 
attested,  and  which  was  not  therefore,  with  reference  to  the  settle- 
ment, a  declaraction  aifecting  the  charge  for  portions,  the  testator 
mentions  the  proviso  before  stated,  and,  in  order  to  prevent  dis- 
putes respecting  the  sums  he  had  advanced  to  his  children,  enume- 
rates the  different  advances  he  had  made,  and  then  declares  that  it 
is  his  will,  that  those  sums,  and  no  more,  should  be  deducted  from 
their  respective  shares ;  nevertheless,  to  account  for  such  further 
sums  as  they  should  receive'  in  his  lifetime  after  the  date  thereof. 
When  the  testator  died  in  1773,  he  left  a  widow  and  eight  youn- 
ger children,  among  whom'  the  widow,  as  executrix,  divided  the 
residue  of  the  personal  estate  in  equal  shares,  each  child  accounting 
for  the  sums  advanced,  as  mentioned  in  the  codicil.  The  residue  so 
divided  amounted  to  7401.  each.     Upon  the  death  of  the  eldest  son, 
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the  second  son,  Jb&n  Marten  Leahe^  became  tenant  in  tail  under  the 
flettiement,  and  suffered  a  recovery  to  the  use  of  himself  in  fee ;  the 
mother  died  in  1802,  at  which  time  there  were  six  children  surviving. 
The  five  younger  children  filed  their  bill  against  their  brother  John 
Marten  Leake^  claiming  the  ^OOOL  under  the  settlement.  And  the 
question  was,  whether  the  provisions  made  for  them  by  the  advance- 
ments of  the  father  in  his  life  and  by  his  will,  were  a  satisfaction  of 
the  portions  by  the  settlement  9  It  was,  among  other  things,  contended 
for  the  younger  children,  that  no  advances,  except  on  marrriage, 
were  within  the  meaning  of  the  proviso.  Lord  Eldon  decided  that, 
though  not  strictly  the  grammatical  construction  of  the  words 
'^  or  otherwise,"  yet  that  the  larger  construction  of  those  words,  as 
applicable  to  provision  made  otherwise  than  on  marriage,  was  the 
most  consonant  with  the  general  view  and  intent  of  such  provisions 
in  settlements.  So  that  the  advances  made  to  the  children  in  the 
lifetime  of  the  parent,  though  not  on  marriage,  were  within  the  pro- 
viso. With  respect  to  the  question  of  the  provision  by  the  will  as  to 
the  real  and  personal  estate  being  a  satisfaction  of  the  children's 
claim,  his  Lordship  observed,  "  It  is  truly  said,  that  a  provision  by 
will  is  to  be  considered  as  an  advancement  in  the  lifetime  of  the 
party.  That  has  been  repeatedly  decided ;  and  is  not  to  be  disturb- 
ed." But  his  Lordship  declared,  that  upon  the  whole  view  of  the 
case,  his  opinion  was,  that  the  testator  had,  though  not  in  express 
words,  yet  manifested  an  intention,  that  the  testamentary  provision 
was  not  to  go  in  satisfaction  of  the  sum  of  2000/.  secured,  by  the 
settlement.  And  in  concluding  his  judgment,  his  Lordship  said, 
**  my  opinion,  rather  than  judgment,  upon  this  case  is,  that  accord- 
ing to  the  real  intention  and  legal  effect  of  all  the  instruments, 
money  advanced  by  the  father,  as  preferment  in  marriage,  or  on  any 
other  occasion,  is  an  advancement  within  the  provisp ;  that  the  de- 
vise and  bequest  of  the  real  and  personal  estate  is  not  in  this  case 
an  advancement  in  the  life  of  the  father;  and  the  substantial  effect 
of  all  the  three  instruments  is,  that  the  20001.  and  the  produce  of 
the  real  and  personal  estate,  should  ultimately  be  divided  equally 
among  all  the  younger  children ;  and  therefore  a  younger  child, 
advanced  in  the  life  of  the  father,  in  the  sense  I  have  given,  itaust 
allow  that  in  the  account." 

Sir  William  Grants  in  the  case  next  stated,  observing  upon  the 
case  of  Leohe  v.  LeakCy  and  Lord  Eldon?8  dictum^  "  that  it  had  been 
repeatedly  dectded^^^  a  provision  by  will  was  to  be  considered  an  ad- 
vancement in  the  lifetime  of  the  party,  sa^s,  *^  I  confess,  I  have  not 
been  able  to  find  my  former  case,  in  which  that  question  has  been 
distinctly  decided ;  but  the  case  itself  (meaning  Leake  v.  Leake) 
does  involve  in  it  such  a  decision ;  for  the  only  ground,  upon  which 
the  provisions,  made  by  the  will,  werd*  held  not  to  be  advancements 
within  the  terms  of  the  proviso,  was,  that  the  will  amounted  to  a 
declaration  that  they  should  not  be  so  considered.  In  the  absence 
of  such  a  declaration,  it  seems  clear  that  the  determination  would 
have  been  the  other  way." 

The  case,^  in  which  the  above  observation  occurred,  is  Onslow  v. 
Michelli{l)    There,  by  a  deed  in  1748,  in  pursuance  of  a  power  con- 

(0  18  Ves.  490. 
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tained  in  the  settlement,  made  in  1734,  upon  the  marriage  of  Mat-^ 
thew  MicfieU  and  Frances  AsJtfordby^  certain  real  estates  were  charg- 
ed with  the  portion  of  3000J.  for  the  younger  child  or  children  of  the 
marriage,  to  be  paid  to  such  child  or  children,  if  a  son  or  sons  at 
twenty-one,  if  a  daughter  or  daughters,  at  that  age  or  marriage,  un- 
less those  events  happened  in  the  lifetime  of  their  parents,  or  the 
survivor  of«.them ;  and  in  that  case,  within  three  months  after  the 
decease  of  the  survivor,  with  interest  at  4{.  per  cent.  And  it  was 
declared,  that  if  the  said  parents,  or  either  of  them,  should,  in  their 
or  either  of  their  lifetime,  settle^  give,  or  advance,  unto,  for,  or  upon 
any  child  or  children  of  the  marriage,  entitled  to  portions  under  the 
appointment,  any  sum  or  sums  of  money,  lands,  tenements,  goods, 
or  chattels,  for  and  towards  his,  her,  or  their  advancement,  or  prefer-^ 
ment,  in  marriage,  or  otherwise,  the  same  should  be  accounted  anci^ 
taken  in  part,  or  whole,  of  the  portions  hereby  provided  ;  unless  the 
said  parents,  or  the  survivor  of  them,  should,  by  toriting,  signify 
or  declare  the  contrary.  The  settlement  contained  a  covenant  by 
Matthew  MidieU  to  lay  out  10,0002.  upon  real  estates,  to  be  settled, 
subject  to  life  estates  to  himself  and  wife, -and  to  a  trust  term  for  600 
yearSj  upon  his  first  and  other  sons,  in  tail,  6Lc.  The  trust  of  the  term 
was,  after  the  decease  of  the  survivor  of  M.MicheU  and  wife,  to  raise 

30001.  as  an  additional  portion  for  the  younger  children.  The  issue 
of  the  marriage  were  Matthew,  Francis  (who  died  an  infant,  and  un- 
married, in  his  father's  lifetime)  and  •^nn.  Matthew,  the  father,  died 
in  1752;  having  by  will  bequeathed  to  Ann,  40001.  to  be  paid 
at  twenty-K)ne.  Ann  attained  twenty-one,'  and  married  Sir  Rick" 
drd  Onslow;  and  2000{.  part  of  the  legacy  of  40001.  was  vested 
in  trustee?  upon  the  trusts  of  the  marriage  settlement.  On  the  death 
of  Frances,  the  widow,  in  1810,  the  bill  was  filed  against  Matthew 
Michell  the  son,  by  Sir  Richard  and  Lady  Onslow,  and  their  chil- 
dren, praying  an -execution  of  the  trusts  of  the  settlement  of  1748, 
and  that  the  defendant  might  be  directed  to  raise  the  two  sums  of 

30002.  The  answer  stated,  that  Frances  the  widow,  after  her  hus- 
band's decease,  made  some  trifling  advances  to  her  daughter,  and 
bequeathed  her  a  legacy  of  5002.  submitting  that  these  sums  should 
be  taken  as  advancements.  The  Master  of  the  Rolls,  after  noticing 
Turisden  v.  Twisden,  and  Leake  v.  Leake,  observed :  "  There  is, 
however,  less  difficulty  in  this  case  than  in  that  (meaning  Leake  v. 
Leake,)  It  cannot  be  argued* here,  as  it  might  have  been  there,  that 
accordmg  to  the  strict  letter  of  the  settlement,  the  advancement  was 
actually  to  take  effect  in'  the  lifetime  of  the  parent.  '  Here  the  word 
settle  occurs ;  and  it  would  have  been  clearly  sufiicient  to  settle  a 
sum  of  money,  though  the  payment  should  not  take  place  until  after 
the  death  of  the  parent.  As  the  portions  were  not  payable  until 
after  the  death  of  both  parents,  why  should 'it  be  an  objection  to  the 
sufficiency  of  the  settlement,  that  the  instrument,  by  which  it  was 
made,  could  not  operate  until  the  death  of  one  of  them?  Suppose 
the  father  made  a  settlement  by  deed,  with  a  power  of  revocation^ 
and  had  died  without  revoking,  could  It  be  said,  that  the  child  took 
nothing  by  settlement  from  the  father?  Suppose  it  even  to  stand 
upon  the  word  ^'give?''  Can  a  daughter,  who  under  the  will  took  a 
large  sum,  long  before  any  part  of  the  portion  became  due,  say,  her 
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father  has  gti^en  her  nothing?  If  he  has  given  her  any  thing,  the  gift 
is  made  by  his  will,  which  was  an  act  in  his  lifetime.  Upon  the 
authority  of  the  case  of  Leake,  v.  Leakey  and  what  I  conceive  to  be 
the  fair  sense  of  this  settlement,  the  portion  must  be  considered  as 
satisfied  pro  tanto  by  the  legacy  of  40002.  My  opinion  upon  the 
effect  of  the  legacy  makes  it  unnecessary  to  consider  the  question 
of  election.  The  legacy  from  the  mother  is  under  just  the  same 
circumstances.'* 

The  last  case  was  followed  by  the  recent  determination  in  Goold- 
ing  V.  Haverfiddy{m)  in  the  Court  of  Eicnequer.  In  that  case  there 
was  a  provision  of  10,OOOJ.  for  the  portions  of  younger  children  of 
the  marriage  of  Thomas  Browne  CaUey  and  Elizabeth  Howies  in 
1778,  secured  by  a  term  of  1000  years,  subject  to  the  appointment 
of  T.  B,  Calleyy  to  vest  in  sons  at  twenty-one,  or  in  daughters  at 
that  age  or  marriage,  in  the  usual  manner.  The  settlement  con- 
tained a  proviso,  that  in  case  T.  B,  CaUey  should  in  his  lifetime  give 
or  advance  any  sum  or  sums  of  money,  lands,  tenements,  goods  or 
chattels,  for  preferring  or  advancing  any  of  the  said  children  in  the 
world,  or  for  placing  him  or  them  in  any  business  or  employment,  or 
for  the  benefit  or  advancement  of  any  of  the  said  younger  children, 
in  marriage,  or  otherwise,  such  sum  or  sums,  &c .  should  be  accounted 
«  satisfaction,  pro  tantOj  unless  the  settlor  should  declare  the  contrary, 
by  some  writing  under  his  hand,  attested  by  two  or  more  witnesses. 
There  were  issue  of  the  marriage  an  eldest  son,  Tliomas  CaUey j  and 
four  younger  children  under  age,  living  at  the  death  of  the  &ther, 
who  died  without  making  any  appointment  of  the  portions  under 
the  power  in  the  settlement.  By  his  will,  dated  1791,  he  devised 
real  estates,  subject  to  the  payment  of  his  debts  and  legacies,  to  the 
use  of  his  eldest  son  in  fee,  he  paying  thereout  25001.  to  each  of  the 
testator's  daughters,  on  attsuning  twenty-one,  or  marriage ;  the  sum 
of  26001.  to  J.  J.  CaUey y  his  younger  son,  and  1500/.  to  fF.  P.  CaU  . 
fey,  his  youngest  son,  at  their  respective  ages  of  twenty-one.  The 
testator  bequeathed  the  residue  of  his  personal  estate  to  his  wife, 
who  bequeathed  the  residue  of  her  personal  estate  to  her  three  sur- 
viving children,  the  youngest  child  of  the  marriagie  being  then  dead. 
The  portions  under  the  settlement  had  been  paid  in  the  widow's  life-  . 
time.  And  the  question  was,  whether  the  children  surviving  and 
the  representatives  of  the  one  deceased  were  or  were  not  entitled  to 
receive  the  legacies  bequeathed  to  them. by  their  father's  will,«in 
addition  to  the  portions  provided  for  them  by  the  settlement*?  And 
the  Lord  Chief  Baron  decided  that  they  should  not;  the  will  not  (in 
his  judgment)  containing  any  thing,  which  amounted  to  a  declara- 
tion that  the  provisions  thereby  made  should  not  go  in  satisfaction 
of  the  portions.(n) 

Sect.  IV.  The  cases  where  the  distributive  share  of  personal 
or  a  real  estate  of  equal  or  greater  value,  belonging  to  the 
parent,  devolves  upon  the  child. 

In  the  preceding  sections  the  cases  have  been  adduced,  wherein 
portions  have  or  have  not  been  satisfied  by  testamentary  provision. 

(m)M'Clcland'8Exch.  Rep.  p.  345. 

(n)  See  J^oel  v.  Lord  Wat^ham^  2  Sim,  6c  Stn.  99. 


96  Of  the  Satisfaction  of  Portions     [Ch.  XVIII. 

In  close  connection  with  this  subject(o)  we  shall,  in  the  present  sec^ 
tion,  adduce  some  cases  wherein  the  devolution  of  a  distributive 
share  of  personalty,  or  the  descent  of  real  estate,  from  the  person 
under  the  obligation  to  make  the  provision,  upon  the  individual  for 
whom  it  was  provided,  has  been  decreed  ^performance  of  the  obli** 
gation. 

In  the  discussion  of  questions  of  this  nature,  two  descriptions  of 
cases  have  occurred ;  the  one  consists  of  cases  called  cases  of  jper* 
fiffmanoe ;  the  other,  of  cases  of  ^o^t^oc^ion.  The  cases  considered 
in  the  present  section  are  instances  of  the  former  class,  in  which 
there  has  been  a  covenant  by  a  husband  to  leave  or  pay  to  his  wife 
a  sum  of  money  at  his  death,  and  he  dies  intestate ;  and  his  wife's 
distributive  share  of  his  personalty,  under  the  statute,  is  equal  to 
or  more  than  the  sum  stipulated  under  the  covenant.  In  that  case 
be  is  held  to  have  performed,  through  the  operation  of  the  law,  what 
he  had  covenanted  to  do.  The  other  case  is,  where  the  wife  takes 
a  benefit,  to  an  equal  or  greater  extent,  under  the  husband's  will, 
ta  which  the  same  reasoning  is  not  applicable.  But,  although  the 
bequest  is  not  a  perfoimance,  still  it  may  be  inferred,  that  the  tes* 
tator  intended  it  as  a  satisfaction  of  the  covenant,  so  as  to  raise  a 
case  of  election.(p)  Satisfadion^  as  Sir  Thomas  Plumer  observes, 
(q)  supposes  intention ;  it  is  something  difierent  from  the  subject  of 
the  contract,  and  substituted  for  it ;  and  the  question  always  arises, 
was  the  thing  intended  as  a  substitute  for  the  thing  covenanted  ?  a 
question  entirely  of  intent ;  but  with  reference  to  performance^  the 
question  is,  has  that  identical  act  which  the  party  contracted  to  do 
been  done  9  Mr.  CoXj  in  his  edition  of  Peer  Williams^s  Reports 
has  favoured  the  profession  with  a  valuable  note  upon  this  subject. 

We  now  proceed  to  the  cases  to  be  discussed  in  this  section, 
which  are  cases  of  the  former  class,  namely  of  performance.  For 
cases  of  satisfaction,  the  reader  is  referred  to  Chapter  XVII. 

The  first  case  is  Blandy  v.  W%dmare.{r)  There  A.  by  articles  on 
his  marriage  with  B.  covenanted  with  the  trustees,  that  his  execu- 
tors, within  three  months  after  his  decease,-  should  pay  B.  6201.  if 
she  should  survive  him.  A.  died  intestate,  and  without  issue  ;  upon 
which  B.  the  wife,  by  the  Statute  of  Distributions,  became  entitled 
to  a  moiety  of  the  personal  estate,  which  was  much  more  than  6201. 
and  upon  the  question,  whether  the  distributive  share  should  go  in 
satisfaction  of  it.  Lord  Cowper^  C.  determined,  that  the  covenant 
was  to  leave  the  widow  6202.  and  that  the  intestate  had  left  her  that 
sum,  and  upwards,  which  she  as  administratrix,  might  take  presently 
upon  his  death ;  and  that  it  should  be  in  satisfaction  of  the  cove- 
nant. 

Lee  V.  D*Aranda  {s)  is  a  similar  case.  There,.  Charles  Henry  Lee, 
by  articles  previous  to  his  marriage  with  Martha  CoXy  covenanted 
that  he  would,  in  his  lifetime,,  by  will,  or  by  some  sufficient  assur- 
ance, grant  to  Martha  or  Elizabeth  D^Aranda^  the  mother,  or  her 

(o)  Upon  the  principal  of  these  cases,  see  Lord  Eldon^a  observations  in  Garth- 
•horey,  Chaiie,  10  Vcs.  15.  (/i)  Per  Jliexander,  C.  B.  jidamt  v.  Lavaider, 

1  M'Clel.  &  Y.  50.  (y)  In  Goldamid  v.  Goidamid,  1  Swan.  219. 

(r)  1  P.  Will  323.  and  the  Editor's  note.  See  also  Savillc  v.  Saviiif,  8u/tfti» 
\qI  II.  p,  85.  («)  3  Atk,  419. 
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executors,  &c.  in  tniBt  for  Martha^  for  her  separate  use,  lOOOL  to  be 
paid  to  Martha  after  his  decease,  if  she  should  suryiTe  him  ;  and  in 
case  he  should  not  by  will  or  otherwise  assure  to  Martha  the  sum  of 
lOOOl.  his  executors  should,  within  six  months  after  his  decease,  paj 
her  that  sum  for  her  own  use.  CharUs  Henry  Lee  died  intestate  ; 
and  upon  the  question,  whether  the  widow  should  have  thelOOOi. 
and  her  distributive  share  also,  £ord  Hardwicke  decreed,  that  she 
was  hot  entitled  to  the  lOOOI.  as  a  debt  due  on  the  articles,  and  also 
to  a  distributive  share,  in  case  it  should  amount  to  or  be  more  than 
1000/. 

The  next  case  is  Garthshare  v.  CAaZie,(f)  wherein  John  Chalie 
upon  his  marriage  with  Susanna  Ctormon^,*  covenanted  in  the  mar- 
riage settlement,,  that  in  case  he  should  die  before  her,  leaving  one 
or  more  child  or  children,  then  bis  heirs,  executors,  i&c.  should, 
within  six  calendar  months  after  his  decease,  conver^  pay,  as- 
sign, &c.  unto  and  for  the  proper  use  and  benefit  of  Susanna 
Clarmantf  her  heirs,  &c.  one  full  and  clear  moiety  or  half  part  of 
all  such  real  and  personal  estate,  as  he,  or  any  person  in  trust  for 
him,  should  be  seised  or  possessed  pf  at  the  time  of  his  decease. 
Mr.  Chalie  died  intestate  ;  his  widow  insisted  upon  her  claims  under 
the  settlement,  and  also  to  one  third  of  the  residue  under  the  sta- 
tute. And  Lord  Eldan^  afler  an  elaborate  discussion  of  the  cases^ 
and  acknowledging  the  authority  of  Blandy  v.  Widmcrey  and  Lee 
V.  p'Arandat  decided,  that  the  widow  was  only  entitled  to  one 
moiety  of  the  clear  residue  of  the  personal  estate.  His  Lordship 
also  took  a  distinction  between  a  provision  by  will  in  bar  of  dower 
and  thirds,  which  does  not  exclude  the  widow  from  her  share  under 
an  intestacy,  by  the  failure  of  a  legacy,(u)  and  the  case  of  a  provi^ 
sion  by  marriage  articles ;  in  the  former  case,  the  intention  bemg  to 
bar  her  of  her  thirds  for  the  sake  of  persons  under  the  will  taking 
the  residue ;  in  the  latter  case,  the  true  meaning  of  the  agreement 
between  husband  and  wife  being,  that  the  wife  receiving  that  sum 
of  money  should  consider  herself  as  if  she  had  survived  her  hus- 
band.(x) 

The  above  case  was  followed  by  Gcldsmid  v.  Goldsmid[y)  which 
was  a  case  of  virtual  intestacy.  By  articles  of  agreement,  previous- 
ly to  his  marriage  with  the  defendant  Martha  Goldsmid^  Abraham 
Goidsmid  covenanted,  that  in  case  he  should  die  in  her  lifetime,  his 
executors,  &c.  should,  within  three  calendar  months,  next  after  his 
decease,  pay  to  Martha  Goidsmid,  her  executors,  Slc,  the  sum  of 
30001.  Abraham  Goidsmid  died,  leaving  his  wife  surviving,  having 
by  his  will  given  all  his  property  to  his  executors,  in  trust,  after  pay- 
ment of  his  debts,  at  the  expiration  of  three  years  from  bis  decease^ 
to  divide  it  in  such  ways,  shares,  and  proportions,  as  to  them  should 
appear  right.  Two  of  the  executors  digd  in  the  testator's  lifetime ; 
one  renounced,  and  the  other  alone  proved  the  will,  but  died  without 
ever  having  exercised  the  discretionary  trust.  Administration  was 
granted  to  the  widow.  The  bill  filed  by  the  children  prayed  a  de- 
claration, that  the  personal  estate  ought  to  be  distributed  in  a  course 
of  administration,  as  i(  Abraham  GMsmid  had  died  intestate,  and 

(/)  10  Vea.  1.  (tt)  Pkkering  v.  Stamford,  2  Vcs.  jun.  272. 

(J?)  DavUa  v.  Daviiar  2  Vcro.  723.  (y)  1  Swan,  2ir. 

roL.  II.  N 
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that  the  widow,  the  defendant,  was  not  entitled  to  the  sum  of  SOOOt. 
under  the  articles,  as  a  debt  out  of  the  testator's  personal  estate,  and 
also  to  a  distributive  share  of  his  personal  estate,  in  case  it  should 
amount  to  more  than  3000^  Sir  Thomas  Plumer^  M..  R.  decided, 
that  the  personal  estate  of  AbrcAcm  Goldsmid  should  be  distributed 
as  if  he  had  died  intestate ;  and  that  the  defendant  admitting  that 
her  distributive  share  was  larger  than  the  sum  of  SOOOi.  she  should 
take  her  distributive  share  of  the  personal  estate ;  but  that  the  same 
was  to  be  in  satisfaction  of  the  covenant  in  the  marriage  articles. 

But  where  A.  being  indebted  as  his  father's  executor,  to  the  trus- 
tees of  his  sister's  marriage  settlement,  settled  on  her  and  her  chil- 
dren a  sum  to  a  large  amount,  in  consideration  of  the  natural  lom 
and  cffedion  he  bore  them^  Sir  J<An  Leachy  V.  C.  held,  that  it  was 
not  a  satisfaction  of  the  debt.(jr) 

We  may  here  notice  the  case  of  WUcocks  v.  WHcockSy{a)  which  is 
an  instance  of  real  estate  descending  from  the  parent  to  the  child 
in  satisfaction  of  a  covenant  to  provide  a  portion.  There  the  plain- 
tiff's father,  upon  his  marriage,  covenanted  to  purchase  lands  of  the 
annual  value  of  200i.  and  settle  the  same  on  himself  for  Ufe,  on  his 
wife  for  her  jointure,  and  on  his  first  and  other  sons  in  tail  male^ 
remainder  to  daughters.  The  father,  having  in  his  lifetime  pur- 
chased lands  of  the  annual  value  of  2001.  died  intestate,  without 
having  made  any  settlement  of  the  lands  purchased,  but  permitted 
them  to  descend  upon  the  plaintiff,  his  eldest  son.  Upon  the  bill 
by  the  son  to  have  real  estates  of  the  annual  value  of  2001.  pur- 
chased out  of  the  personal  estate  of  his  father,  and  settled  accord- 
ing to  the  articles.  Lord  Keeper  Cowper  decreed  the  lands  descend- 
ed to  be  a  satisfaction.(&) 

In  addition  to  the  preceding  cases^  the  Reader  is  referred  to  the 
cases  of  Jesson  v.  Jessony{c)  and  Thomas  v.  KemejfSj(d)  which  are 
not  within  the  scope  of  the  present  Treatise,  but  nearly  connected 
with  the  subject  of  the  present  chapter,  and  are  instanees  of  the 
satisfaction  of  portions,  secured  by  settlement,  by  subsequent  pro- 
visions by  deed  in  the  parent's  lifetmie. 


CHAPTER  XIX. 


Of  Testamentary  Dispositions  to  Charitable  and  Superstitious 

Uses. 

Sect.  I.  What  are  charitable  uses. 
Sect.  II.  Of  superstitious  uses. 

1. — WhaJt  are  svsdi;  and  haw  bequests  to  superstitious 
uses  u)ithin  the  statute  of  Edward  the  Sixth  are 
appUcabk. 

(z)  Drfwe  v.  Bidgood^  2  Sim.  5c  Stu.  434.  (a)  2  Vem.  558. 

lb)  See  also  the  case  of  Lechmerc  v.  Carlkle^  3  P.  Will.  211.    Sowden  v.  Sowderu 
1  Bro.  C.  C.  582.    10  Vca.  10. 
(c)  2  Vem.  255.  {d)  Ibid.  348. 
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2. — Wno  n^ppUcabkj  when  not  within  that  statttte. 
3. — When  the  purposes  of  the  bequest  are  only  in  part 
euperstUious. 

Sect.  III.  Of  the  restrictions  imposed  upon  charitable  bequests 

by  the  statute  9  Geo.  2,  c.  36.  and  what  charita- 
ble dispositions  within  its  meaning. 
1. — Bequests  of  money  charged  on  real  estate. 

2. ^  money  produced  by  sale  of  real  estate. 

3. qf  terms  ^  years. 

4. — Of  money  due  on  mortgage,  and  estates  in  mortgage^ 

if  which  mortgagee  is  in  possession. 
5. — Of  money  to  exonerate  land  in  mortmain. 

6. an  turnpike  tolls. 

7  J, secured  on  poor  rates  and  county  rates.  ' 

8. — Cf  bequests  in  the  first  instance  to  particular  objedSf 
but  attended  with  an  ultimate  charitable  disposition 
within  the  statute. 
.   •  1. — IVhere  the  particular  and  general  disposition 

not  inseperably  blended: 
2. — Where  they  are  inseparably  blended. 

Sect.  IV.  Of  testamentary  Dispositions  not  within  the  Statute 

of  9  Geo.  2.  c.  36. 

l.-^Where  the  direction  to  invest  the  fund  in  real  estate 
is  not  imperative  upon  the  trustees^  but  only  discre- 
tionary. 

2. — Devise  of  real  estate  or  of  money  to  be  laid  out  in  real 
estate  for  Queen  Ann's  bounty. 

3. — Devises  and  bequests  for  promoting  the  building  cf 
ckurchesy  fyc. 

4. — Devises  by  freemen  according  to  the  custom  of  Lon- 
don. 

*). for  ihe  benefit  of  the  two  Universities,  fyc. 

6. if  red  and  personal  estate  in  Scotland. 

7, of  real  estate  in  Ireland. 

8. ' of  real  estate  in  the  West  Indies. 

9. of  mohey  tobe  applied  in  melioration  (f  lands 

in  mortmain^  and  herein  of  instances  not  considered 
cases  of  melioration. 
10. Produce  of  real  estate  to  be  laid  out  in  erect- 
ing a  monument. 

Sect.  V.  Construction  of  charitable  bequest^  and  administra- 
tion of  the  fund. 
1. — Where  bequest  is  to  charity  generally,  and  there  are 
neither  trustees,  nor  objects  named,  nor  a  power 
of  selection ;  gift  is  supported,  and  nomination  de- 
volves upon  the  King.  Semble,  when  charity  named 
is  void. 
2. — Where  trustees  or  objects  are  named;  or  a  power  of 
selection  given  to  others,  or  reserved  by  the  testator 
to  hims^i  gift  supported,  but  administration  qf 
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the/mid  dev€b)e8  upon  the  Court  of  ChBncery:  and 

I.— When  no  tru^ees  nor  objects  named;  but 
testator  rrfers  to  a  future  appointment^ 
which  he  fails  to  make. 

2. — JVb  trustees  named;   a  descript  class  of 
•  objects  referred  to,  but  no  individuMS 

selected. 

3. — Trustees  named  originally ^  but  faU  by 
matter^  ex  post  facto ;  and  a  descrifit 
class  of  objects  specified. 

4. — Trustees  named;  no  objects  specified;  but 
bequest  to  charity  generally. 

5. — Trustees  named  and  fund  distributable  at 
their  discr^ion. 

6. — WJiere  theparticular  charity  named^  though 
not  iUegalf  cannot  take  gffect:  but  is 
executed  cypres ;  secus,  when  the  par- 
ticular  object  is  of  the  essence  of  the  gift.  * 

7. — Where  charitable  objects  named^  and  the 
fund  is  more  than  suffident. 

8.^^  Where  charity  not  within  the  jurisdiction 
of  the  Court  of  Chancery. 

Sect.  VI.  Of  Beqaests  to  charity  void  for  uncertainty. 
1 . — In  regard  to  the  amount  intended  lo  be  given. 
2. — In  regard  to  the  uncertain  or  indefinite  purpose* 


Sect.  I.  Of  Testamentary  Dispositions  to  Charitable  and  Super- 
stitious Uses. 

We  proceed  in  the  present  section  to  inquire,  what  the  law  of 
England  considers  charitable  uses ;  and  we  find  that  the  preamble 
of  the  statute  43  Elizabeth^  c.  4.  expressly  recognizes  the  follow- 
ing ;  namely,  relief  of  aged,  impotent  and  poor  people,  mainten- 
ance of  sick  and  maimed  soldiers  and  mariners,  schools  of  learning, 
free  schools  and  scholars  in  universities ;  repair  of  bridges,  ports, 
havens,  causeways,  churches,  seabanks  and  highways ;  education 
and  preferment  of  orphans ;  the  relief,  stock,  or  maintenance  for 
houses  of  correction  ;  marriages  of  poor  maids ;  supportation,  aid, 
and  help  of  young  tradesmen,  handicraftsmen,  and  persons  decayed ; 
relief  or  redemption  of  prisoners  or  captives;  aid  or  ease  of  any 
poor  inhabitants  concerning  payments  of  taxes. 

Besides  the  above,  purposes  of  a  similar  nature  have  been  deter- 
mined to  be  charitable  uses.  Thus,  gifts  for  the  diffusing  the  pro- 
testant  tenets  of  the  Christian  religion,  and  promoting  public  wor- 
ship according  to  those  tenets,  and.  for  providing  for  its  ministers. 
For  instance,  bequests  for  the  advancement  of  the  Christian  religion 
among  infidels  ;(a)  for  the  augmentation  of  poor  vicarages  ;(&)  for 
the  building  of  a  church  ;Cc)  for  the  paying  off  of  an  iocumbrance 

(a)  AtU  Gen.  v.  College  of  WUL  Isf  Mary  in  Virginia,  1  Vea.  lun.  245r. 
ib)  fFfdmore  v.  Woodroffe^  Amb.  636.  (c)  Att,  Gen.  v.  BiaAofi  of  Oxford, 

I  Bro.  C.  C.  444.  twtc    Att.  Gen.  y.  Rufter,  2  P.  Will  12$. 
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on  a  lieensed  meeting  house  ;(d)  the  repairing  parsonage  houses ;(«) 
the  support  of  a  preacher  of  a  certain  chapel ;(/)  or  of  dissenting 
ministers  in  England  ;{g)  or  for  the  vicar  or  curate  of  a  certain 
place  for  preaching  an  annual  sermon  on  a  certain  day  ;(A)  or  to  the 
singers  sitting  in  the  gallery  of  a  certain  church,  to  be  paid  on  a 
certain  day  ;(i)  to  the  clerk  of  a  parish  to  keep  the  chimes  of  a 
church  in  good  repair  to  play  certain  psalms ;( j;  for  the  support  of 
a  burial  ground.(ft) 

So  also,  gifts  for  the  promoting  public,  works  for  the  convenience 
or  benefit  of  the  public,  or  of  the  mhabitants  of  a  particular  place, 
are  considered  as  charitable  uses.  Thus,  for  instance,  a  gift  for 
the  improvement  of  the  city  oi  Bath'j{l)  a  sum  of  money  to  be  ap- 
plied in  forming  works  for  supplying  the  inhabitants  of  Chepatauo 
with  spring  water  from  St.  Aroan^s^  or  elsewhere  ;(m)  or  for  the  sup- 
port of  a  public  botanical  garden  at  Stock/uoMJIji)  In  like  manner, 
ffifts  to  promote  the  education  or  the  relief  of  the  poor :  as  a  gift 
tor  establisliing  a  school  ;(o)  for  erecting  a  small  school  house  and 
a  house  for  the  master  ;(j>)  also  a  bequest  to  the  widows  and  chil- 
dren of  seamen  belonging  to  IAverpool){q)  or  to  the  poor  inhabi- 
tants of  the  parish  of  St.  LeonardPSy  ShoredUchf{r)  which  bequest 
was  confined  to  those  not  receiving  alms ;  also  a  gift  for  the  sup- 
port of  ho8pital8.(4f) 

With  respect  to  bequests  to  poor  relations,  see  Chapter  II.  sect.  5. 

So,  it  should  seem,  a  bequest  for  the  repair  of  a  family  vault  is  a 
^charitable  use  ;  though,  as  far  as  rfegarda  the  testator's  interment,  it 
is  not.(f) 

In  the  next  place,  we  consider  testamentary  dispositions  to  super- 
fititious  uses. 

Sect.  II.  Of  Superstitious  Uses. 

All  testamentary  dispositions  of  real  and  personal  estate  to  super- 
stitious uses  are  illegal  and  void  ;  it  therefore  becomes  necessary  to 
inquire  what  uses  are  by  the  law  of  England  deemed  superstitious. 

1.  There  is  not  anv  statute  making  superstitious  uses  void  gene- 
rally. The  statute  of  1  Edward  6th,  c.  14.  relates  only  to  supersti- 
tious use  of  a  particular  description,  existing  at  the  time  it  was  pass- 
ed.(ii)  In  that  statute,  all  such  uses  as  tend  to  maintain,  promote  or 
countenance  the  corrupt  phantasies  of  the  popish  church,  are  deem- 
ed superstitious ;  as,  where  a  gift  is  made  to  procure  the  saying  of 
masses  for  the  soul  of  the  devisor,  or  for  the  support  of  a  chauntry 
priest. (v)     The  Act  alluded  to  recites,  '^  that  a  great  part  of  super- 

(d)  Corbyn  v: French,  4  Vea.  418.  427.  (0  ^«^  C^cn.  v,  BiihoA  ofCheHer, 

1  Bpo,  C.  C.  444,  (/ )  GricveB  v.  Oue^  4  Bra  C.  C.  67.    &  C.  1  Vea.  jun.  548. 

infra.  See  vXsoAtt.  Gen.  v.  Pearson,  3  Mer.  353.  409.  (g)  Waller  v.  Childe, 
Arab.  524.        (A)  Soresby  Y.Hollnu,  Highmore,  174.  7\imer  v.  Ogden,  1  Cox,  316. 

(0  Ibid.         (/)  Ibid.         {k)  Doe  YjPUcher,  6  Taunt  363,  {fyHowae  v. 

Cnafiman,  4Ves.  542.  •  {m)  Jones  v.  WUliamBf  Arab.  651.  («)  ThwnleyY. 
Bedvtell^  6  Ves,  194,  (o)  Att.  Gen.  v.  Williams,  4  Bra  C.  C.  525. 

\ft)  AtU  Gen,  v.  Bowles,  2  Vcs.  547.  (y)  Powell  v.  Att.  Gen,  3  Mer,  48. 

[r)  AtL  Gen.  v.  Clarke,  Arab.  422.    See  also  Att.  Gen.  v.  Ward,  3  Vcs.  328. 

[•)  Masters  v.  Masters.  1  P.  Will,  42a  (/)  Doe  v.  PUcher,  3  Maule  8c 

Sdwyn,  410.  51  C.  6  Taunt  359.  See  also  Durour  v.  Motieux,  1  Vcs.  sen,  320. 
See  also  Mellkk  v.  TTie  President  and  Guardians  of  the  Asylum,  1  Jac.  C.  C.  180. 
infra.  (u)  Per  Sir  William  Grant,  M.  It  Cory  v.  Abbot,  7  Vcs.  495. 

(v)  See  also  Gates  v,  Jones,  died  2  Vem.  -2^6. 
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stition  and  errors  in  religion  hath  been  brought  into  the  minds  and 
eftimation  of  men,  by  reason  of  the  ignorance  of  their  very  true  and 
perfect  salvation,  though  the  death  oi  Jesus  C&m^,  and  by  devising 
and  phantasying  vain  opinions  of  purgatory  and  masses  satisfactory 
to  be  done  for  them  which  be  departed,  the  which  doctrine  and  vain 
opinion  by  nothing'  more  is  maintained  and  upholden,  than  by  the 
abuse  of  trentals,  cnauntries,  and  other  provisions  made  for  the  con- 
tinuance of  the  said  blindness  and  ignorance."  The  Act,  in  its 
letter,  is  retrospective  ;  but  in  its  spirit  and  operation  must  be  taken 
to  extend  prospectively  to  any  dispositions  that  might  thereafter  be 
made  to  tbe  surperstitious  uses  therein  specified,  and  to  uses  of  a 
similar  nature  :  so  that,  according  to  the  seven  first  sections  of  the 
Act,  all  real  and  personal  property  whatsoever,  which  by  virtue  of 
any  manner  of  assurance,  conveyance,  will,  devise  or  otherwise,  shall 
have  been,  or  shall  be,  given,  assigned,  limited  or  appointed  to  have 
continuance,  for  ever,  or  for  a  time  only,  towards  or  about  the  find- 
ing, maintenance  or  sustentation  of  any  priest  or  prieste  of  any  an- 
niversary or  obit,  lamp,  light  or  lights,  or  other  like  thing,  the  King 
shall  take  the  same  beneficially  to  him  and  his  successors  for  ever.(to) 

2.  It  should  seem  from  the  cases  next  stated,  that,  although  oe- 
quests  made  in  favour  of  other  superstitious  uses  than  those  compris- 
ed in  'the  lastly  mentioned  Act,  do  not  vest  in  the  Crown  beneficially, 
yet  that  the  king  shall  have  the  appointment  to  such  uses  as  he 
shall  think  proper. 

Thus  in  the  Kingy.  Lady  Portingtcn^ix)  where  a  testatrix  devised" 
her  lands  to  Lady  Portington^  in  fee  simple,  without  any  trust,  de- 
claring that  she  did  it  for  the  good  of  her  soul.  The  devisee  con- 
fessed that  the  estate  did  not  belong  to  her,  but  was  the  property  of 
God  and  his  saints.  Upon  an  information  in  the  Exchequer  for  a 
discovery  and  application  of  the  devise  to  an  use  truly  charitable ; 
it  was  held,  1st,  that  the  Statute  of  Frauds  did  not  bind  the  King; 
Sdly,  that  the  King,  as  head  of  the  community,  was  obliged  by  the 
common  law,  and  for  that  purpose  entrusted  and  empowered,  to  see 
that  nothing  be  done  to  the  disherison  of  the  Crown,  or  the  propaga- 
tion of  a  false  religion,  and  to  that  end  he  was  entitled  to  pray  a  dis- 
covery of  a  trust  to  a  superstitious  use ;  3dly,  that  this  use  being 
superstitious,  was  merely  void,  and  for  that  reason  the  King  could 
not  have  it ;  yet  it  was  not  so  far  void,  as  that  it  should  result  to  the 
heir ;  therefore  the  King  should  order  it  to  be  applied  to  a  proper 
use. 

So  also  in  the  case  of  De  Costa  v.  De  Pas,{y)  where  Elias  De  PaSy 
a  Jew,  by  his  will  established  a  fund  of  12001.  to  be  appropriated  in 
order  to  apply  and  dedicate  the  revenue  of  that  sum  towards  estab- 
lishing a  Jesiia,  or  assembly  for  reading  the  law,  and  instructing  the 
people  in  the  Jewish  religion.  The  question  was,  whether  the  le- . 
gacy  should  go  to  the  next  of  kin,  or  whether  the  Crown  should  have 
the  disposal  of  it  ?  And  a  distinction  was  taken  by  Lord  Hardimcke^ 
C,  between  a*  devise  to  a  superstitious  use  made  void  by  statute,  and 
to  a  charity  declared  void  by  the  Statute  of  Mortmain ;  in  the  latter 

Jtif)&e  Duke  on  Charitable  Uses,  106.  {x)  1  SaUc.  163. 

y)  Amb.  328.    See  Loixl  EldorCi  comments  upon  this  case  in  Moggridge  v. 
ackweli,  injra. 
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case  the  subject  of  the  devise  should  belong  to  the  heir-at-law,  or 
next  of  kin.  But  where  the  use  was  in  itself  a  charity,  but  the  mode, 
in  which  it  was  to  be  disposed  of,  was  such,  aj3  by  the  law  of  Eng^ 
land  could  not  take  effect,  as  in  the  present  case,  in  promoting  a 
religion  contrary  to  the  established  one ;  the  Crown,  by  sign  manual 
directed  to  the  Mtqmey  General^  might  order,  in  what  charitable 
manner  it  should  be  disposed  of.  The  reporter  was  informed  that 
1000/.  of  the  money  was  directed  by  sign  manual  to  be  given  to  the 
Foundling  Hospitsd. 

The  dictinction,  taken  by  Lord  Hardwicke  in  the  last  case  was 
recognized  and  acted  upon  by  Sir  WiUiam  Chranij  M.  R.  in  the  case 
of  Cory  V.  Abboi.{z)  In  that  case  George  Cnrjfj  a  Roman  Catholic, 
by  his  will  disposed  of  his  residuary  estate  to  this  effect ;  ^'  I  give 
and  bequeath,  in  trust,  to  my  executors  hereinafter  named,  and  for 
the  purpose  hereinafter  mentioned,  all  the  residue  of  my  personal 
estate  not  hereinafter  disposed  of,  of  whatever  nature,  kind,  or 
quality  the  same  may  be,  also  all  interest  arising  therefrom,  I  give, 
for  the  purpose  of  educating  and  bringing  up  poor  children  in  the 
Roman  Catholic  faith,  such  as  orphans,  or  those  whose  parents  or 
friends  were  not  able  or  willing,  so  to  educate  those  children,  to  be' 
chosen  by  my  trustees  hereinafter  named,  or  such  trustees  as  they 
shall  afterwards  appoint  or  cause  to  be  appointed:  nevertheless,  I  at 
all  times  allow  a  part  of  this  residue  to  pay  such  sum  or  sums  as  may 
be  requisite,  for  the  legal  security  or  execution  of  this  or  any  other 
part  of  my  will."  The  bill  was  filed  by  the  brother  and  sister,  and 
nieces  of  the  testator,  as  next  of  kin,  who  were  also  legatees, 
claiming  their  legacies,  and  praying  that  the  bequest  of  the  residue 
might  be  declared  illegal  and  void ;  and  that  it  hiight  be  declared, 
the  testator  died  intestate  as  to  the  residue,  and  the  plaintifis  as  next 
of  kin  to  be  entitled  thereto,  &c.  His  Honour  observed,  "  The  re- 
sidue cannot  be  applied  according  to  the  will.  The  Roman  Catholic 
religion  has  received  a  considerable  degree  of  toleration  by  the 
statute  of  the  present  King  :(a)  yet  there  is  a  provision  in  that  Act^ 
that  all  dispositions  before  considered  unlawful,  shall  continue  to 
be,  and  be  deemed  so.  There  is  no  doubt  a  disposition  for  the  pur- 
pose of  bringing  up  and  educating  children  in  the  Roman  Catholic 
religion,  was  unlawful  before  that  time.  The  consequence  of  it» 
being  void,  if  authority  were  out  of  the  question,  would  be  an  in^ 
testacy :  that  the  gift  being  so  void  must  be  considered  as  no  gift. 
But  that  is  contradicted  by  authorities  without  number.  According 
to  them,  whenever  a  testator  is  disposed  to  be  charitable  in  his  own 
way,  and  upon  his  principles,  we  are  not  to  content  ourselves  with 
disappointinff  bis  intention,  if  disapproved  by  us,  but  we  are  to  make 
him  charitable  in  our  own  way,  and  upon  our  principles.  If  once 
we  discover  in  him  any  charitable  intention,  that  is  supposed  to  be 
so  liberal  as  to  take  in  objects,  not  only  not  within  his  intention, 
but  wholly  adverse  to  it.  But  in  this  case,  can  I,  founding  myself 
upon  the  expression  of  Lord  Hardwicke  in  De  Costa  y.  De  Pasy{h) 
say,  this  is  so  wholly  void  as  not  to  be  applicable  to  any  other  pur- 
pose J  According  to  that  statement,  to  entitle  the  heir  or  next  of 
kin,  it  is  requisite,  not  only  that  the  devise  is  to  a  superstitious  uses 

(z)  7  Ves.  490.  (a)  31  Geo.  3.  c  32.  (*)  The  last 
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but  to  such  as  is  made  void  by  statute.  In  the  King  v.  Lady  Par- 
tington,{c)  one  of  the  ^resolutions  is,  that  the  use  being  superstitious 
is  merely  void,  and  for  that  reason  the  King  cannot  have  it :  yet, 
however,  it  is  not  so  far  void,  as  that  it  shall  result  to  the  heir ;  and, 
therefore,  the  King  shall  order  it  to  be  Applied  to  a  proper  use. 
Here  the  use  is  clearly  charitable  in  its  nature,  viz.  for  poor  orphan 
children.  What  vitiates  it  is,  that  they  are  to  be  educated  in  the 
Roman  Catholic  religion.  I  must  declare  the  bequest  of  the  residue 
void,  but  that  it  must  go  to  such  use  as  the  King  shall  direct.  The 
Attorney  General  therefore,  will  apply  for  a  sign  manual." 

d.  If  the  purposes  to  which  a  legacy  is  directed  to  be  applied  be 
not  totally,  but  in  part  superstitious,  the  King,  by  the  above  statute 
of  Edward  6th,  will  be  only  entitled  to  that  part  of  it  which  is  appli- 
cable to  the  superstitious  uses,  unless  the  good  uses  be  indivisible 
from,  or  made  dependant  upon  the  bad,  and  the  whole  will  belong 
to  him.  To  illustrate  this ;  if  A.  grant  an  annuity  of  202.,  and  direct 
tliat  102.  of  it  be  appropriated  for  the  purpose  of  procuring  a  chaun* 
try  priest,  and  the  residue  distributed  annually  among  the  poor,  the 
King  will  be  entitled  to  the  102.  only,  specifically  given  to  the  super- 
stitious use :  but  if  the  direction  were,  that  the  annuity  of  202.  should 
be.  applied  in  finding  a  priest,  and  maintaining  poor  men,  without 
ascertaining  the  amount  the  former  was  to  receive,  the  King  would 
be  entitled  to  the  whole  annuity  discharged  from  the  charitable  use. 
Moreover,  if  no  purpose  were  declared,  to  which  the  remainder  of 
the  annuity  should  be  applied,  after  deducting  the  102.  bequeathed 
for  finding  the  priest,  the  King  would  take  the  whole ;  for  it  would 
be  inferred,  that  the  residue  was  intended  to  find  the  priest  with 
necessaries.  But  if  the  annuity  were  given  condUionaUyyViz.  to  jB., 
upon  condition  to  pay  102.  a  year  to  a  chauntry  priest,  the  King 
would  be  entitled  to  the  102.  only. 

Sect.  III.  Of  die  restrictions  imposed  upon  charitable  bequests^ 
by  the  statute  9.  Geo.  3.  c.  36.  and  what  charitable  disposi-* 
tions  within  its  meaning. 

In  the  preceding  sections,  we  have  inquired  what  are  charitable, 
and  what  superstitious,  uses,  and  find  that  the  latter  are  by  the  law 
of  England  illegal  and  void ;  the  former,  on  the  contrary,  are  much 
&voured,  though  subject  to  certain  restrictions,  and  we  propose  to 
consider,  in  the  present  section,  what  those  restricticms  are. 

The  determinations  of  Courts  of  Equity,  respecting  testamentary 
dispositions  made  to  charitable  or  public  purposes,  have  been  found- 
ed upon  very  broad  principles,  not  only  in  conformity  with  the  Ro- 
man law,  which  showed  peculiar  indulgence  to  such  dispositions, 
but  also  on  account  of  the  nature  of  the  dispositions  themselves, 
which  were  not  capable  of  the  same  confined  and  narrow  construc- 
tion as.  legacies  given  to  private  individuals.  The  legislature,  how- 
ever, having  found  by  experience,  that  thie  wise -and  provident  Sta- 
tutes of  Mortmainwere  too  often  evaded  by  testamentary  dispositions 
in  favour  of  charities,  and  by  judicial  decisions  upon  those  statutes, 
deemed  it  expedient  to  impose  further  restrictions.  Accordingly,  the 
statute  of  the  9th  Geo.  2.  c.  36.  was  passed,  whereby  it  was  enacted,. 

(c)  Supra^WoL  II.  p.  102. 
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"That  from  the  24th  June  .1736,  no  manors,  lands,  tenements,  rents, 
advowsons,  or  other  hereditaments,  corporeal  or  incorporeal,  what- 
soever, nor  any  sum  or  sums  of  money,  goods,  cbattels,  stocks  in  the 
public  funds,  securities  for  money,  or  any  other  personal  estate  what- 
soever, to  be  laid  out  in  the  purchase  of  lands,  &c.  shall  be  given, 
granted,  aliened,  limited,  released,  transferred,  assigned,  or  appoint? 
ed,  or  any  ways  conveyed,  or  settled  to  or  upon  any  person  or  per- 
sons, bodi'es  politic  or  corporate,  or  otherwise,  for  any  estate  or 
interest  whatsoever,  or  any  ways  charged  or  encumbered  by  any 
person  or  persons  whatsoever,  in  trust,  or  for  the  benefit  of  any 
charitable  uses  whatsoever,  unless  such  gift  &c.  of  such  lands,  &c. 
(except  stocks  in  the  funds)  be  made  by  deed  indented,  sealed,  and 
delivered,  in  the  presence  of  two  witnesses,  twelve  calendar  months 
before  the  death  of  the  donor  .or  grantor,  including  the  days  of  the 
execution  and  death,  and  enrolled  in  the  Court  of  Chancery  within 
six  calendar  months  after  its  execution ;  and  unless  such  stocks  be 
transferred  in  th^  public  books  annually  kept  for  the  transfer  of 
stocks,  six  calendar  months  before  the  death  of  such  donor  or  gran- 
tor, including  the  days  of  transfer  and  death,  and  unless  the  same 
be  made  to  take  effect  in  possession  for  the  charitable  use  intended, 
immediately  from  the  making  thereof,  and  be  without  any  power  of 
revocation,  reservation,  trust,  condition,  limitation,  clause  or  agree- 
ment whatsoever,  for  the  benefit  of  the  donor  or  grantor,  or  of  any 
person  or  persons  claiming  under  him ;  provided  always  that  such 
limitations,  &c.  shall  not  be  construed  tQ  extend,  to  any  purchase  or 
transfer  made  for  valuable  consideration."    The  statute  then  de- 
clares, "that  all  gifts,  grants,  conveyances,  appointments,  assur-, 
ances,  transfers,  and  settlements  whatsoever,  of  any  lands,  tenements, 
or  other  hereditaments,  or  of  any  estate  or  interest  therein,  or  of  any 
charge  or  incumbrance  affecting  or  to  affect  any  lands,  tenements, 
or  hereditaments,  or  of  any  stock,  money,  goods,  chattels,  or  other 
personal  estate,  or  securities  for  money,  to  be  laid  out  or  disposed 
of  in  the  purchase  of  any  lands,  tenements,  or  hereditaments,  or  of 
any  estate  or  interest  therein,  or  of  -  any  charge  or  incumbrance 
a^cting  or  to  affect  the  same,  to  or  in  trust  for  any  charitable  uses 
whatsoever,  made  in  any  other  mamier  than  by  the  Act  is  directed, 
shall  be  null  and  void;  with  a  proviso,  that  the  Act  shall  not  be 
construed  to  extend  to  the  two  universities,  their  colleges,  and  the 
spholars  upon  the  foundation  of  the  colleges  of  Eton,  Winchester^ 
or  Westminster  :{d)  with  a  further  proviso,  that  no  coHege,  from 
June  1736,  shall  be  at  liberty  to  purchase,  acquire,  receive,  take,  or 
hold  more  advowsons  than  are  equal  in  number  to  one  moiety  of 
the  fellows  or  students  upon  the  respective  foundations.(e)     And  the 
Act  also  provides,  thi^t  nothing  therein  contained  shall  be  construed 
to  extend  to  the  disposition,  grant  or  settlement  of  any  real  or  per- 
sonal estate  lying  or  being  within  that  part  of  Great  Britain  called 
Scatland.{f) 

In  the  exposition  of  this  statute  it  has  been  adjudged,  that  not 
only  devises  of  lands  and  bequests  of  money  to  be  invested  in  land, 
are  void,  but  also  such  bequests  as  in  any  manner  affect  or  relate  to 

id)  See  infra.        (e)  Repealed  by  the  statute  4S  Geo,  3.  c  101,        (/)  Infixt. 
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interests  in  real  property.  Thus,  bequests  to  charities  of  money 
charged  upon  or  to  be  raised  by  sale,  mortgage,  oc  otherwise,  out 
of  lands;  also,  terrot  for  years;  money  due  on  mortgages;  money  to 
pay  off  incumbrances  affecting  lands  in  mortmain ;  tolls,  and  money 
secured  upon  poor  and  county  rates,  have  been  adjudged  void  dis- 
positions, under  the  provisions  of  the  Act  in  question.  We  proceed 
in  order  to  state  the  cases  establishing  the  preceding  remarks. 

1.  knA,  firsts  money  charged  on  real  estate. 

Thus,  in  Arnold  v.  Chapman^ig)  Thomas 'Emerson  bequeathed 
lOOl.  and  all  his  books  to  his  executors  A.  and  B. ;  he  gave  a  copy- 
hold estate  to  the  defendant  Chapman,  he  causing  to  be  paid  to  his 
executors  1000{. ;  and  after  payment  of  debts  and  legacies,  the  re- 
sidue and  remainder  of  all  his  estate,  freehold,  copyhold,  leasehold, 
plate,  rings,  stock,  &c.  to  the  governors  of  the  Foundling  Hospital, 
and  their  successors,  for  ever.  The  executors  brought  a  bill  for 
lOOOl.,  to  which  there  were  several  claimants ;  for,  besides  the 
charity,  on  whose  behalf  it  was  insisted,  that  the  assets  should  be 
marshalled,  and  the  debts  and  legacies  charged  on  the  real  estate, 
that  the  personal  might  go  clear  {o  the  charity,  the  devisee  of  the 
copyhold  insisted,  that  the  lOOOl.  should  not  be  raised  at  all;  for 
that  it  was  the  same  as  if  the  condition  was  to  pay  to  the  charity, 
which  was  an  unlawful  act,  that  could  not  take  effect,  and  therefore 
void,  and  the  estate  absolute.  The  next  of  kin  insisted,  that,  as  by 
the  Statute  of  Mortmain  it  was  void  as  to  the  charity^  and  as  the  par- 
ticular devisee  could  not  take  without  performing  the  condition,  it 
should  go  as  part  of  the  testator's  estate  undisposed  of,  according 
to  the  Statute  of  Distributions.  The  executors  claimed  in  their  own 
right  beneficially ;  and  the  heir  claimed  it  as  a  resulting  trust.  Lord 
Hardwicke,  C,  declared,  that  the  copyhold  in  the  possession  of  the 
devisee  was  chargeable  with  the  lOOOI.  which  ought  to  be  raised, 
and  in  respect  of  which,  he,  in  equity,  was  a  trustee ;  but  his  Lord- 
ship disallowed  the  claim  of  the  executors  to  it,  who  were  to  be 
considered  as  taking  in  the  character  of  executors,  and  not  benefii- 
cially ;  he  also  negatived  the  demand  of  the  next  of  kin,  who  could 
only  claim  it  as  personalty,  in  which  case  the  charity  would  have  a 
prior  claim ;  and  with  respect  to  the  right  of  the  charity,  Lord  Hard- 
vAcke  thus  expressed  himself:  ''Had  he  (the  testator)  devised  the 
copyhold  estate  upon  condition  to  pay  lOOOI.  to  the  governors,  it 
would  have  been  void  by  the  statute  ;  he  has  taken  another  method, 
by  including  it  in  a  residuary  bequest  of  real  and  personal  estate  ; 
and  it  is  said  that  they  can  take,  because,  by  giving  it  to  the  exe- 
cutors, he  has  made  it  part  of  his  personal  estate  ;  and  he  may,  un- 
doubtedly, if  he  please*  turn  it  into  personal  estate  ;  but  it  must  be 
for  lawful  purposes.  But  here  the  Act  intervenes,  which,  if  this 
were  allowed,  would  be  easily  evaded ;  for  it  would  be  only  direct- 
ing ^e  real  estate,  to  be  sold,  and  the  money  given  to  the  charity; 
and  in  the  case  of  •7afn69,(&)  this  was  determined  to  amount  to  a  de- 
vise of  the  land  itself;  because  all  charges,  trusts,  sum  of  money, 
&c.  de viscid  out  of  land  to  a  charitv,  are  made  void  by  the  Act.'' 
His  Lordship  then  decreed,  that  the  heir  at  law  was  entitled  to  the 
1000/.  as  a  resulting  trust. 

{g)  1  Vcs.  sen.  108.  (fi)  Next  case. 
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2.  So,  secondly  J  a  bequest  of  monies  to  arise  from  the  sale  of 
real  estate. 

Thus,  in  Attorney  General  v.  Lord  Weyinouthf{i)  Sir  John  James 
by  wil]^  devised  to  his  executors  all  his  freehold  and  copyhold 
manors,  messuages,  lands,  &c.  and  alt  bis  real  estate  whatsoever,  in 
trust  to  ^ett,  and.  pay  the  money  with  the  intermediate  rents  and 
profits,  (all  necessary  charges  deducted)  to  such  persons  and  for 
such  uses  as  he  had  thereafter  given  the  same.  He  bequeathed 
4000i.  to  E.  James  ;  4000{.  to  F.  Calthorpe ;  and  to  F.  Grigby  and 
C  itajf,  lOOOl.  to  be  laid  out  by  them  as  a  fund  for  certain  charita- 
ble uses,  which  he  forbore  to  mention,  as  tbey  knew  his  designs  as 
to  charities ;  likewise  20001.  to  F.  Grighy^  for  his  care  and  trouble. 
He  then  directed  his  debts,  funeral  expenses,  and  legacies,  to  be 
paid  out  of  his  personal  estate;  butif  deficient,  such  deficiency  should 
be  made  good  out  of  the  money  to  arise  from  the  sale  of  bis  real 
estate,  and  the  intermediate'  rents  and  profits,  and  also  of  his  per- 
sonal estate  unto  his  said  executors,  in  trust  to  pay  one  moiety  to 
the  governors  of  Bethlem  Hospital,  for  the  support  and  benefit  of  in- 
curable lunatics,  Imd  to  pay  the  other  half  to  the  treasurers  of  a 
society  who  called  themselves  the  governors  of  St.  George's  Has- 
pitiUy  near  Hyde  Park  cprner,  to  be  applied  towards  carrying  on  the 
designs  of  the  said  Hospital.  The  information  prayed  that  the  tes- 
tator's estate  might  be  sold,  and  the  money  with  the  mean  profits, 
applied  according  to  the  will,  and  that  the  defect  of  the  surrender 
of  a  copyhold  estate  to  the  use  of  the  will,  might  be  applied  in  fa- 
vour of  the  charities,  or  that  the  whole  estate  might  be  so  marshalled 
as  would  best  answer  the  charitable  purposes  of  the  testator.  To 
which  Lord  Weymouth,  the  testator's  heir  at  law,  pleaded  the 
Statute  of  Mortmain,  And  Lord  Hardwicke,  C«,  observed,  firsts 
upon  the  true  construction  of  the  Act  of  Parliament.  '^  The  words 
bf  that  Act  import,  first,  that  it  shall  not  be  in  the  power  of  any  per- 
son to  convey  the  lands  themselves :  secondly,  that  it  shall  not  be  in 
their  power  to  charge  or  incumber  them ;  and  therefore  it  must  be 
^reed,  that  no  man  can  charge  lOQCj.,  500|.  or  even  lOOl.  on  any 
lands  of  ever  so  great  value,  to*  any  charitable  use  whatsoever ;  and. 
the  present,  case  is  stronger,  as  it  gives  the  whole  residue  (after  pay- 
ment of  particular  legacies,  <bc.)  to  a  charitable  use ;  not  only  the 
gift  of  lands  themselves  is  made  void  by  the  Act,  but  even  any 
charge  out  of  them."  And  in  the  next  place,  upon  the  effect 
of  the  will,  his  Lordship  said,  '^  I  am  of  opinion  that  this  is  both  a 
devise  of  the  land  itself,  and  agift  of  the  money  (arising  by  the  sale 
of  the  land,  after  payment  of  particular  charges)  contrary  to  the  pro- 
hibition of  the  Act.  1st.  It  is  a  gift  of  the  rents  and  profits  till  a 
sale,  and  how  long  it  will  be  before  a  sale,  till  what  tiqie  .it  will  be 
postponed,  nobody  knows ;  no  man  has  a  right  to  compel  the  trus- 
tees to  sell,  if  they  pay  the  debts  and  legacies^  but  the  charity  ;  and 
it  being  a  devise  of  the  rents  and  profits,  it  is  a  devise  of  the 
lands  themselves.  Then,  as  to  the  devise  of  the  mon^y  arising 
from  the  sale,  I  do  not  think  it  necessary,  in  order  to  deter- 
mine this  question,  to  say  whether  it  is  to  be  considered  as  a  devise 

(0  Arab.  2a  iec  also  Pake  v.  TTte  Jirchbisho/i  of  Canterbury,  IS  Ves,  364. 
9ufira.    See  also  IVaUe  v.  Webb,  6  Mad.  71. 


108  Of  Testamentart/  Dispositions  [Oh,  XIX- 

of  the  land  or  money  ;  but,  whether  the  surplus  is  to  be  taken  as 
money,  or  land,  it  is  just  the  same  thing.  The  prohibition  is,  that 
no  manors,  &c.  shall  be  given,  &c.  by  any  manner  of  words,  or  any 
ways  charged  or  incumbered  by  any  persons  whatsoever ;  and  the 
subsequent  clause  makes  void  all  charges  and  incumbrances  for  the 
benefit  of  a  charity.  Therefore  if  the  testator,  instead  of  devising 
the  surplus,'  bad  said,  I  charge  my  real  estate  with  the  paymeat  of 
lOOOl.  to  a  charity,  it  would  certainly  have  been  void  by  the  express 
words  of  this  Act  ^  and  will  it  not  then  be  extremely  absurd  to  say 
he  shall  be  able  to  give  his  whole  real  estate  to  be  tunied  into 
money,  for  the  benefit  of  a  charity.  It  is  impossible,  in  my  opinion, 
to  say,  that  such  a  devise  as  this  can  be  maintained." 

3.  Thirdly,  terms  for  years  aref  within  the  statute. 

In  Attorney  General  v.  Graves,(j)  a  testator  devised  the  residue 
of  his  real  and  personal  estate*  to  charitable  uses.  Part  of  the  resi- 
due consisted  of  a  term,  not  carved  out  of  the  inheritance  by  the 
testator,  but  vested  in  him  as  lessee.  The  question  was,  whether 
the  bequest  was  within  the  Statute  of  Mortmain.  And  Lord  Hard- 
wicke,  C.  said,  '^  I  never  was  more  clear,  than  thkt  it  is  both  within 
the  intention  and  words  of  the  statute.  The  words  of  the  statute, 
*  any  estate  or  interest  whatsoever ^^  were  insisted  to  mean  only,  that 
a  person  should  not  devise  his  own  land  for  any  estate  or  interest 
whatsoever.  No  colour  for  that. construction ;  these  words  relate 
back  as  well  to  lands  and  tenements  as  to  personal  estate.  The 
annulling  clause,  which  affords  a  construction  on  the  other,  annuls 
all  estate  or  interest  in  lands  and  tenements,  and  there  is  no  colour 
for  that  distinction  on  those  latter  words." 

4.  Fourthly,  Money  due  on  mortgage  or  mortgaged  estates  of 
which  mortgagee  is  in  possession.    . 

Thus,  in  Attorney  General  v.  Meyrick,{k)  Oliver  Jones,  being 
seised  in  fee  of  lands,  in  1724,  mortgaged  them  to  fViUiamEdtvardsi 
for  a  sum  of  money  and  interest,  which  not  being  paid  in  time,  £d- 
wards  the  son  brought  an  ejectment,  obtained  judgment,  and  sued 
out  a  writ  of  hcAere  facias  possessionem ;  under  which  being  in  pos- 
session, he  made  a  will  in  1744,  wherein  was  this  clause;  "Where- 
as I  am  possessed  of  certain  sums  of  money  due  by  mortgage  and 
other  specialties  secured  to  me  on  the  estate  of  Olioer  Jones,  toge'- 
ther  with  other  effects,  my  will  is,  and  I  give  all  the  said  money  in 
anywise  due  by  mortgage,  notes,  or  assumpsit  on  the  estate  of  Oliver 
Jones,  whereof  I  am  now  possessed  by  habere  facias  possessionem, 
and  also  my  personal  estate,  in  trust  to  pay  my  debts,  legacies  and 
funeral  expenses ;  and  afterwards,  that  the  trustees  should  settle  a 
place  for  the  schooling  and  teaching  so  many  poor  boys,  clothing 
them,  &c.  And  to  pay  the  master  for  such  teaching,  as  the  interest 
of  the  money  I  am  possessed  of  by  securities  on  the  estate,  late  of 
Oliver  Jones,  will  support  and  maintain ;  and  I  devise  to  them  all 
the  money  due  on  that  estate,  to  be  laid  out  at  interest  on  good  secu- 
rities, to  apply  the  interest  thereof  to  the  maintenance  of  the  said 
school  for  ever."  The  information  was  filed  to  have  the  charity  esta- 
blished and  carried  into  execution.  Sir  John  Strange,  M.  R.  consider^ 
ed,Jirst,  what  interest  would  pass  by  the  will,  if  the  statute  were  out 

C/)Ainb,155,  (it)2Vc8.44. 
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of  the  cas^?  Secondh^  whether  that  interest  8o  paased,  did,  or  did 
not,  come  within  the  prohibition  of  that  law?  Upon  the  first  point, 
his  Honour  observed,^'  By  a  gift  of  all  mortgages  to  Oliver  Janes,  the 
whole  beneficial  right  passes  to  him ;  aiid  be  the  legal  interest,  ei- 
ther in  the  heir  or  executor,  as  it  is  a  mortgage  in  Tee  or  tetm  for 
years,  each  will  b€  consideired  as  trustee  for  Oliver  Janes,  .who  will 
be  permitted  by  .the  Court  to  use  their  nam^s  to  get  the  money,  or 
make  the  pledge  estate  his  own  by  foreclosure.  If  it  would  be  so 
in  that  case,  then  would  it  be  equally  so,  though  the  phrase  used, 
IS  money  due  on  mortgage;  where,  unless  the  Court  construes  it  to 
pass  the  whole  interest  of  the  mortgage,  it  will  make  it  in  effect- 
a  void  devise,  or  at  least  put  it  in  the  power  of  a  third  person,  whe- 
ther the  devisee  shall  take  thereby  or  not.  And  it  has  rightly  been 
compared  to  a  devise  of  rents  $ind  profits,  by  which  the  land  itself 
will  pass  :  But  if  this  is  not  sufiicient,  it  is  farther  observable,  that 
the  devise  in  question  is  to  them  and  their  heirs  of  all  the  money  due 
to  the  testator  on  the  said  estate  ;  which  must  either  pass  the  legal 
inheritance  to  them  and  their  heirs,  or  if  that  is  still  left  behind,  in 
his  own  heir,  he  will  be  barely  a  trustee  for  them.  Therefore,  by 
such  devise,  the  whole  interest  would  pass  to  the  devisees,  who 
would  be  entitled  thereby  to  every  right  the  devisor  himself  had  to 
compel  payment  of  the  money,  or  to  make  the  estate  their  own  by 
foreclosure."  And  upon  the  second  question,  his  Honour  said, 
^'this  devise  comes  within  the  express  and  plain  intent  thereof* 
The  desiffn  of  the  Act  was  to  lay  a  testraint  upon  every  method 
whereby  land  might  possibly  come  to  such  hands,  unless  by  the( 
manner  therein  prescribed ;  the  first  part,  thereof,  is  absolute,  leav- 
ing however  more  liberty  as  to  personal  estate ;  but  seeing  that 
would  not  8ufl[iciently  answer  the  intent  pf  the  legislature,  if  confin* 
^  to  land,  it  adds  a  prohibition  as  to  personal  estate,  that  it  should 
not  be  given  to  be  laid  out  in  the  purchase  of  land.  But  was  there 
no  other  way  whereby  the  interest  in  land  might  come  to  a  charita- 
ble use  9  Yes,  money  due  on  mortgage  was  a  charge  and  incum- 
brance on  land,  the  payment  of  which  depended  on  the  pleasure  and 
ability  of  the  mortgagor,  therefore  the  Parliament  has  by  express 
words  taken  in  this  by  the  third  clause,  the  words  of  which,  if  they 
do  not  extend  to  the  case  of  mortgages,  I  am  at  a  loss  to  know  for 
what  purpose  they  were  put  in.  The  meaning  was,  that  you  shall 
not  give  to  m  charitable  use  that  which  is  or  may  be  a  charge  on 
land,  though  not  so  at  the  time  of  the  gift.  Suppose  a  sum  of 
money  is  devised  to  be  put  out  on  a  mortgage  of  freehold  lands  ;  is 
not  this  restrained  by  the  Act  ?  If  then  a  mere  personal  chattel 
may  not,  will  it  better  the  case,  that  at  the  time  of  the  gift  it  is  ac- 
tually vested  9  And  how  absurd  would  it  be  in  the  Parliament  other- 
wise. Though,  by  the  first  clause,  securities  for  money  are  allowed 
to  be  given  under  the  requisites  of  the  Act,  yet  the  subsequent  words 
of  that  clause  afford  an  argument,  that  mortgages  affecting  lands  ac- 
tually at  the  time  of  the  gift,  will  not  come  within  the  meaning ;  as 
there  may  be  other  securities  for  money  not  immediate  liens  on 
lands,  as  debts,  bonds,  &c.  I  should  think  that  on  the  first  clause, 
mortgages  are  prohibited ;  but  if  doubtful  on  the  first,  the  words  of 
the  other  clause  take  them  in  expressly,  and  on  that  latter  clause 
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chiefly^I  fouod  my  opinion.    The-c^^ses  show  the  Courts  have  made 
as  liberal  a  construction  tcf  pre?ent  the  mischief  as  possible." 

Again,  in  4he  case  of  Attorney  General  v.  CaldweU^il)  WiUiam 
Moore  gave  the  residue  of  his  personal  estate  in  these  words ;  '*  My 
will  is,  that  the  remainder  of  all  my  effects,  annuities,  mortgages^ 
bonds,  or  qotes,  with  ttiy  household  furniture,  &cr.  be  sold,  and  what 
money  they  shall  sell  for^  I  give  to  the  two  charity  schools  for  boys 
and  girls  of  St.  Andrew* Sy  HoJbom^  now  kept  in  Hdtten  Garden^  to* 
wurds  their  education  and  clothing  for  ever,  to  be  divided  into  two 
equal  parts,  half  to  each  school."  One  of  the  questions  was,  whe- 
ther the  bequest,  so  far  as  related  to  the  mortgages,  was  void,  by  the 
Statute  of  Mortmain  ?  And  the  Master  of  the  RoUs  was  of  opinion 
that  it  was  void. 
'  5.  ^t/2A/2/«-^A  bequest  of  money  to  exonerate  lands  in  mortmain. 

Thus,  in  Corbynv.  Frehchj(m)  John  Brown^  by  his  will,  in  June 
1785,  directed  the  residue  of  his  estate  and  effects  to  be  disposed  of^ 
and  the  money  paid  to  his  trustees,  to  be  placed  out  at  interest  in 
trust,  to  pay  such  interest  to  his  wife  Elizcbethyfox  life ;  and  after  her 
death,  he  ordered  5CK){.  to  be  paid  to  the  trustees  of  the  chapel  in 
EsseX'Streety  (whereof  the  Reverend  Mr.  Lindsay  and  Dr.  Disney 
were  ministers,)  to  be  applied  by  them  towards  the  discharge  of  the 
mortgage  upon  the  said  chapel ;  and,  after  some  other  legacies,  he 
gave  the  remainder  to  Josiah  Messer  and  the  plaintiff,  equally ;  and 
appointed  Messer  wid  the  defendant,  whom  he  had  nominated  trustees., 
and  Staceyy  to  be  his  executors.  Upon  the  bill  of  one  of  the  residuary 
legatees^  it  appeared  from  the  answer  of  the  trustees  of  the  chapel^ 
that  the  chapel  or  the  equity  of  redemption  thereof,  subject  to  amort- 
gage,  on  which  was  then  due  8862.  lOs,  and  some  interest,  wa» 
in  January  1783,  conveyed  to  trustees  in' fee,  for  public  wor- 
ship; and  that  the  chapel,  and  premises  belonging  to  it,  were,  on 
the  25th  oi  Mardk  1779,  conveyed  to  G.  Kettle^  in  fee,  for  securing 
lOOOi.  and  interest ;  which  principal  sum  had  been  previously  ad- 
vanced by  Lindsay,  and  for  whose  benefit  Kettle  was  a  trustee. 
That  on  the  6th  of  December  1781,  1132.  10^.,  part  of  the  lOOOt., 
was  paid  off;  and  8861. 10s.,  th«  residue  of  that  sum,  was  discharg- 
ed on  the  19th  of  March  1785,  by  a  donation.  That  the  same  pre- 
mises were  re*conveyed  by  Kettle,  by  Lindsay^s  direction,  to  the 
persons,  who,  at  that  time,  were  trustees  of  the  chapel ;  and  that 
the  mortgage  was  so  paid  off  in  the  testator's  lifetime,  and  before 
the  date  and  execution  of  his  will.  The  questions  wer^,  frst,  whe- 
ther the  legacy  to  the*  chapel  was  void,  within  thestatutel  secondly, 
if  not,  whether,  the  express  purpose  of  it  having  been  satisfied  by 
other,  means,  that  institution  could  have  the  benefit  of  it  for  any 
other  purposed  It  was  insisted^  that  being  in  its  nature  a  charita- 
ble use,  the  bequest  of  the  money  to  be  applied  in  redemption  of 
the  mortgage  was  within  the  Statute  of  Mortmain,  the  object  of 
which  was  to  prevent  the  devises  of  land,  or  any  interest  in  land  or 
bequests  of  money  to  be  laid  out  in  any  such  interest,  for  any  cha- 
ritable use  whatsoever.  It  was  likewise  insisted,  that  if  the  legacy 
were  not  void  imder  that  statate,  inasmuch  as  at  the  death  of  the 
testator  the  mortgage  was  paid  off,  and  therefore  that  object  could 

(0  Amb.  635,  See  also  Chafiman  v.  Brown,  6  Ves,  407.      (m)  4  Ves,  418.  42r. 
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not  be  attained,  it  was  not  applicable  to  any  other  purpose  for  the 
benefit  of  that  society ;  and  as  the  object  pointed  out  by  .the  will  ' 
could  not  arise,  the  fund  would  belong  to  the  residuary  legatees: 
Lord  Alvanleyy  M.  R.  said,  ^^  I  am  in  their  favour  upon  both  points ; 
but  it  is  not  necessary  to  dwell  long  upon  the  second,  if  I  am  right 
upon  the  first.     It  was  insisted,  that  there' had  been  repeated  deter* 
minations,  that  it  is  eompetcfnt  to  a  testator,  though  not  to  give  di^ 
rectly  any  interest  in  land  to  a  charitable  use,  to'leave  a  sum  of 
money  for  the  purpose  of  meliorating,  as  it  is  called,  any  land,  or 
for  beautifying,  sustaining,  or  repairing  buildings,  already  vested  in 
trustees  for  charitable  uses  ;(n)  and  no  doubt,  I  believe,  is  now  en- 
tertained upon  it ;  and  maify  cases  have  been  determhied  upon  the 
distinction,  whether  it  is  clear,  the  testator  meant  the  money  to  be 
appHed  in  erecting,  sustaining,  or  repairing  buildings  ypon  land  al* 
ready  vested  in  trustees  for  charitable  uses,  or  had  any  object  of 
having  fresh  land  purchased  for  that  purpose.     It  is  said,  this  case 
is  analogous  to  those  cases,  in  which  the  Court  has  established  in 
favour  of  a  charity,  a  disposition,  not  of  an  interest  in  land  or  of  a 
sum  of  money  bequeathed,  for  the  purchase  of  any  interest  in  land^, 
but  for  the  purpose  of  meliorating  an  estate  already  vested  in  trus- 
tees for  charitable  uses.  I  am  of  opinion,  that  cannot  be  considered 
as  the  true  construction  of  this  gift.     The  words  of  the  statute, 
which  go  far  beyond  the  title,  are  very  express.     It  is  called  '  An 
Act  to  restrain  the  disposition  of  Lands,  whereby  the  same  beconie 
unalienable.' "     His  Lordship,  after  stating  the  three  first  clauses 
of  the  statute*,  as  set  forth  in  the  beginning  of  this  chapter,  pi:o- 
ceeded  :  *^  Upon  the  third  clause,  this^  question  arises.  Whether  thiB 
is,  or  is  not,  a  legacy  to  be  applied  in  the  purchase  of  an  interest  in 
land,  or  a  charge  or  incumbrance  affecting  the  sanie.  I  am  of  opinion, 
thisr  is  directly  in  words  given  for  that  purpose.    It  is  nothing  but 
a  sum  of  money  given  for  the  purpose  of  procuring  first,  and  then 
conveying  to  the  trustees,  this  farther,  greater,  and  more  extensive 
interest  than  they  had  before.     I  should  be  sorrv  to  refine  upon  the 
fliatute,  or  to  be  more  rigorous  in  the  construction,  than  former  de- 
cisions warrant :  not  that  I  wish  to  defeat  the  statute,  but  I  wish  to 
construe  it  fairly.     The  Court  has  gone  so  fat  as  to  hold,  that  a  sum 
of  money,  secured  upon  turnpike  tolls,  is  an  interest  in  lands  within 
the  Act.(o)     I  put  the  ckae  of  the  trustee  having  contracted  for  the 
purchase  of  an  estate,  and  money  being  lefl  to  enable  him  to  com-  • 
plete  that  purchase.  '  The  counsel  for  the  charity  could  not  say, 
that  would  not  be  within  the  statute.     Suppose  a  part  of  the  money 
was  paid,  and  part  not ;  if  the  whole  could  not  be  applied,  no  part 
could.    Where  is  the  difference?  till  the  mortgage  was  paid  off, 
the  trustees  had  not  that  purchase.    I  am  therefore  of  opinion,  that 
this  sum  of  money  bequeathed  to  redeem  the  mortgage  upon  this 
chapel,  is  void  by  the  statute.     If  I  am  right  upon  that  pomt,  per- 
haps the  other  consideration  is  immaterial :  but  as  the  point  was 
made,  I  will  say  a  few  words  upon  it,  for  the  purpose  of  having 
the  Attorney  General  v.  Bishop  of  Oxford^{p)  which  has  been  mis- 
taken, perfectly  understood.    The  true  <]ue8tion  is,  can  any  inten- 
tion be  collected  beyond  that  of  securing  to  them  the  enjoyment  of 

»)  The  cases  stated  infra.  (o)  Kmp/i  v.  fVUliams,  4  Vm»  430.  note  i^frtr. 
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this  building  ;  any  intention,  that  after. having  provided  for  that  ob- 
*  ject,  if  the  whole  was  not  necessary  for  that,  the  surplus  should  be 
applied  for  any  other  beneficial  purpose  in  favour  of  the  society?  I 
am  of  opinion,  no  such  intention  can  be  collected.  I  will  not  say, 
that  if  this  legacy  was  not  void  by  the  statute,  it  might  not  be  ap- 
plied to  sustaining  and  repairing  that  building  ;  but  that  it  can  be 
applied  to  any  other  purpose,  I  deny,  if  the  Attorney  General  v. 
The  Bishop  ofOxford,  be  right." 

6.  So  also  in  the  sixth  place,  money  secured  on  tumpiketoUs  is  with^ 
in  the  statute  as  mentioned  in  the  preceding  case  of  Corbynv.  French. 

Thus,  in  Knapp  v.  WiUiams,{q)  the  defendants  were  governors  of 
the  charity  for  the  relief  of  the  pooi*  widows  and  children  of  clergy- 
men; and  claimed  a  mortgage  for  5001.  upon  the  tolls  arising  under 
certain  Actspf  Parliament,  for  the  repair  of  the  Brentford  turnpike 
road.  The  security  was  taken  upon  the  tolls  simply  ;  not  including 
the  toll-houses  and  gates.  Lord  Loughborough^  C.,  in  deciding 
against  the  claim  of  the* defendants  said  ;  ^'  It  occurred  to  me,  that 
it  had  been  determined  that  a  mortgage  of  turnpike  tolls  is  within 
the  statute.  The  mortgagee  would  have  a  right  to  come  into  tiiis 
Court  to  have  an  account,  and  a  receiver  appointed.  He  would  hav^ 
a  right  by  the  aid  of  this  Court  to  have  the  tolls  specifically  applied 
to  his  mortgage.  Consider  what  the  point  of  law  is,  from  the  nature 
of  the  interest.  It  is  not  at  all  within  the  mischief:  but  the  conse- 
quences would  open  a  much  larger  field  for  charitable  donations. 
From  the  nature  of  the  interest  created  by  the  Act,  these  tolls  granted 
in  perpetuity  are  certainly  an  hereditamejnt :  it  is  in  its  nature  an 
interest  affecting  land.  He  might  bring  an  assize  for  these  tolls,  I 
should  think." 

7.  So  seventhly f  a  bequest  of  money,  secured  upon  the  poor  rates 
and  county  rates,  is  within  the  Act  of  9  Geo.  2.  c.  3Q, 

Thus  in  the  case  ofFinch  v.  Sqmre,{r)BtestBXoT,  by  will  executed 
according  to  the  Statute  of  Frauds,  bequeathed  the  residue  of  his 
personal  estate,  in  certain  events,  (which  happened)  to  the  defend- 
ant Squire,  upon  trust  to  pay  the  same  to  the  treasurer  for  the  So^ 
ciety  for  promoting  Christian  Knowledge.  Under  a  decree  in  the 
cause  for  an  account  of  the  personal  estate  of  the  testator,  it  ap- 
peared by  the  Master's  report,  that  part  of  the  personal  estate  was 
lent  upon  security  of  the  poor  rates  and  county  rates  for  building  a 
gaol,  under  Acts  of  Parliament,  giving  authority  to  borrow  money,* 
and  assign  the  rates  for  that  purpose.  The  plaintiff,  the  treasurer 
of  that  society,  claimed  the  money  so  lent  upon  the  poor  rates :  for 
whom  it  was  insisted,  they  could  not  be  considered  a  security  upon 
land,  or  within  the  mischief  of  the  Actof  9,Crea.  2.  c.  36  :  as  they 
were  only  a  personal  aid,  and  the  county  rates  only  a  part  of  the 
poor  rates,  the  remedy  for  which  was  a  warrant  of  summons  follow- 
ed by  distress,  clearly  a  personal  remedy  :  and  they  distinguished 
them  from  the  case  of  tolls ;(«)  but  Sir  WtUiam  Grant,  Master  of  the 
Rolls,  decided  in  favour  of  the  next  of  kin  ;  observing,  ^'  There  is 
no  solid  distinction  between  money  borrowed  upon  such  a  security 
as  this,  and  money  borrowed  upon  turnpike  tolls.  It  is  difficult  to 
show,  that  a  charity,  by  taking  money  borrowed  upon  the  latter  se- 

(y)  4  Ves.  430.  note.         (r)  10  Ves.  41.        (»)  Xnafifi  v.  JViUianta,  abov^ 
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ciirityy  takes  any  interest  in  land.  Those  tolls  are  duties  imposed  by 
Act  of  Parliament  upon  passengers,  in  respect  of  their  passage  along 
the  road.  The  right  to  collect  these  tolls  gives  no  direct  interest 
in  the  land  itself,  diough  an  interest  in  duties  arising  iQ  consequence 
of  a  passage  along  or  through  the  land.  The  poor  rates  are  made 
payable  by  those  who  are  occupiers  of  lands,  tenements,  and  here- 
ditaments ;  if  a  man  is  not  occupier  of  lands,  he  pays  nothing,  unless 
he  has  other  property :  but'  if  he  has  only  land  he  pays  in  respect  of 
that.  A  very  nice  distinction  was  taken  for  the  plaintiffs,  that  the 
public  make  him  contribute,  as  having  the  land,  not  on  account  of 
the  use  of  the  land.  That  distinction  is  not  very  perceptible.  In 
the  one  case,  the  public  call  for  the  duty  on  account  of  the  passage 
along  the  land,  that  it  may  be  laid  out  for  the  purpose  of  public  ad- 
vantage, the  repairs  of  roads,  and  facilitating  communication :  in 
the  other  case,  they  actually  burthen  the  lands,  by  burthenin^  the 
occupier  with  the  duty,  for  other  public  purposes  or  convenience 
and  advantage.  It  is  true  they  are  not  raised  out  of  the  land  only : 
but  by  far  the  greatest  part  is  raised  out  of  the  land ;  for  the  land 
pays  so  much  rent  in  consequence  of  the  occupier  being  liable  to 
the  poor  rates ;  otherwise  the  landlord  would  have  more  rent.  So, 
all  that  is  paid  in  respect  of  the  land,  is  got  from  the  land,  as  much 
as  rent  arises  out  of  the  land  itself.  It  is  more  properly  to  be  said 
to  arise  out  of  the  land,  because  it  is  in  respect  of  the  occupation, 
than  the  tolls  for  the  mere  privilege  of  passing.  As  to  that  part  of 
the  poor  rates,  that  is  raised  out  of  the  personal  property,  it  cannot 
be  distinguished  ;  I  cannot  divide  and  apportion  the  security ;  that 
so  much  is  to  be  imputed  to  the  produce  of  land  ;  and  so  much  is 
from  personal  property.  I  must  take  the  whole.  They  are  so  blended, 
that  it  is  impossible  to  distinguish  them.  If  the  consequence  of 
their  holding  this  security  would  be,,  that  something  real  would  go 
to  the  charity,  it  must  fail  aJtogethiBr.  That  is  the  necessary  con- 
sequence ;  for  it  must  be  the  security  as  it  stands ;  that  is,  such  a 
security  as  charges  the  poor  rates  in  the  mode  and  manner  in  which 
they  are  collected.  Therefore  these  securities  cannot  pass  to  the 
charity." 

8.  In  this  place,  it  will  be  proper  to  direct  the  Reader's  .attention 
to  the  following  rule  of  construction ;  that,  where  a  testator  men- 
tions particular  objects  in  his  will,  which  are  in  the  first  instance  to 
enjoy  the  benefit  of  a  bequest,  intended  ultin^ately  as  a  general  cha- 
rity, and.which  objects! appear  to  be  more  immediately  within  his 
view  or  intention,  in  such  a  case  the  Court  will  support  the  disposi- 
tion in  favour,  of  the  persons  described,  though  it  fail  as  a  .general 
charitable  disposition  within  the  Statute  of  Mortmain. 

1.  Where  the  two  objects  are  not  inseparably  blended. 

Thus,  in  Blandford  v.  PackereU,{t)  Edward  JFackereUy  after  pro- 
viding by  his  will  for  a  weekly  payment  of  four  shillings  to  his  cou- 
sin, James  FackereU,  gave  all  his  real  estate  to  trustees,  in  trust  to 
sell,  and  the  money  arising  firom  such  sale,  and  from  the  sale  of  hia 
personal  estate,  to  be  laid  out  in  2L  per  cent,  consols;  the  dividends 
to  be  first  applied  in  payment  of  the  annuities  and  the  weekly 

(0  4  Bro.  C.  C.  394. 
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sums  given  by  his  will,  and  then  to  apply  the  residue  according  to 
a  direction  of  the  testator  in  his  will ;  which  was,  '^  I  do  hereby  di- 
rect/that,  as  soon  as  conveniently  may  be  after  my  decease,  a  proper 
and  commodious  house  in  the  town  of  BridgewateTj  shall  be  taken 
by  my  trustees  on  lease  or  otherwise,  at  such  yearly  rent  as  shall  be 
agreed  upon,  and  fitted  up  for  a  school,,  for  the  reception  and  edu- 
cation of  the  children  and  grand-children  of  my  relations,  (naming 
them,)  as  they  shall  respectively  attain  their  ages  of  seven  years ;  I 
win  and  direct,  that  my  said  trustees  shall  place  and  clotiie  in  the 
school,  &c.  until  their  age  of  fourteen  years,  and  then  to  put.  them 
apprentices,  &c. ;  and  that  my  said  trustees  shall  also  admit  and 
take  into  the  said  school,  such  number  of  boys  and  girls  (the  boys 
being  two  to  one  of  the  girls,)  as  the  yearly  income  ofmy- trust  stock 
will  be  sufficient  to  educate,  after  payment  of  rent,  &c.  the  salary 
of  masters  and  mistresses,  and  other  purposes  there  mentioned."  He 
then  gave  several  regulations  for  the  charity,  and  made  the  trustees 
executors.  The  quQ3tion  was,  whether  this  charitable  dispositioi^ 
was  totally,  or  in  what  degree,  void  by  the  Statute  o£ Mortmain9 
And  the  tjord  Chancellor  said,  ^'  The  first  object  of  the  testator 
is  to  giv4e  education  to  these  children  and  grand-children,  and  then 
that  a  benefit  should  arise  to  others  from  his  bounty.  I  can  only 
devrse  a  plan  for  the  education  of  the  objects  of  his  bounty,  and  di- 
rect an  inquiry  who  are  such :  as  far  as  it  tends  to  establish  a  chari- 
ty for  general  purposes,  it  is  void  by  the  Statute  of  Mortmain." 

So  also  in  Doe  v.  Aldridgey{u)  WiUiamPkittips  devised  as  follows : 
^^  To  the  Rev.  A.  Aldridge^  late  of  Amesbury  in  WiUshire,  biit  now 
preacher  at  the  meeting  house  in  Dyndhwrst^  all,  &c.  (described  the 
premises,)  to  hold  to  him  for  life  only,  upon  this  express  condition, 
that  he  do  and  shall,  without  delay,  after  my  decease,  settle  and 
convey  the  same  to  trustees,  to  take  place  at  his  decease,  for  the  use 
and  support  of  the  preaching  of  the  word  of  God,  at  the  meeting 
house  at  Lyndhurst  aforesaid,  for  ever;  and  in  case  such  preaching 
should  be  discontinued,  I  direct  the  same  to  be  applied  towards  a 
school  for  teaching  the  poor  children  of  Lyndkurst  aforesaid,  for 
ever:  and  I  do  hereby  give  unto  the  said  A,  Aldridge^  full  and  ab- 
solute power  and  authority  to  settle  the  same  accordingly."  Then 
followed  a  bequest  of  money  in  the  funds  to  the  same  uses :  legacies 
of  100{.  to  the  defendant  and  the  other  executor,  for  their  trouble  in 
executing  the  will;  and  a  bequest  of  the  furniture  in  the  house  in 
question  to  the  defendant  for  life,  with  a  direction  to  settle,  the  same 
to  the  use  of  thewsucceeding  ministers,  to  go  as  heir  looms ;  and 
besides  some  other  legacies,  the  will  contained  the  following  clauses ; 
"  And  I  further  expect,  that  he  (the  defendant)  will,  with  the  help 
of  God,  afler  my  decease,  without  delay,  settle  and  forward  every 
thing  in  his  power,  to  .{Promote  and  carry  on  the  work  of  Grod,  at 
Lyndhurst  aforesaid,  both  in  his  lifetime  and  afler  his  decease." 
"  And,  if  it  should  so  happen  that  I  have  not  left  any  of  the  aforesaid 
legacies  in  a  lawful,  and  legal  manner,  to  prevent  any  advantage  be- 
ing taken  thereof,  I  do  hereby  give,  devise,  and  bequeath  such  le- 
gacy or  legacies  unto  the  said  W.  Downer,  and  A^.  Aldridge,  in 
trust  J  to  be  disposed  of  by  them  at  their  discretion  for  ever."    The 
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Court  thought  the  point  too  ckar  for  discussion.  For  that,  though 
th«  subsequent  limitation  was  void^  tbo  defendant's  life  estate  was 
clearly  good ;  that  the  religious  persuasion  of  the  defendant  raised 
no  ground  of  objection  to  his  taking  the  estate ;  and  that  the  devise 
over  to  the  school,  in  case  the  preaching  should  be  discontinued, 
only  related  to  the  limitation  after  the  defendant's  death. 

2.  !l^ut  from  the  determination  in  Grieves  v.  Casejfx)  it  appears, 
that  if  the  bequest  to  the  persons  named  be  so  blended  with  the  pur- 
pose of  the*  charity  as  to  depend  entirely  ^upon  it,  and  no  inference 
of  an  intention  arises  that  a  personal  benefit  was  meant  for  the  lega- 
tees, independent  of  such  clHtrity ;  the  devise  in  favour  of  the  per- 
sons described  ^ill  be  considered  an  indivisible  part  of  the  geiieral 
charity,  and  consequently  void. 

A  similar  principle  may  be  collected  from  the  case  of  Mtomey 
General  v.  Dames  ;ly)  namely,  that  where  the  primary  gift  is  void  by 
the  Statute  of  •^or^matn,  and  a  secondary  gift  is  made,  which,  stand- 
ing by  itself,-  would,  be  good,  but  which  is  so  blended  with  the  pri- 
mary gift  as  to  make  a  component  part  of  it ;  in  such  case  the  se- 
condary gift  fails  also. 

Thus  tJso,  in  the  case  of  Attorney  Oeneraly.  Hinxman.(z)  There 
James  Hinxman,  by  will,  in  1814,  devised  a  messuage  and  premises, 
called  WaJdingSy  to  Martha  Brown  for  life,  if  she  continued  un- 
married ;  and  after  her  decease. or  marriage^  he  devised  the  same  to 
his  executors,  in  trust,  that  the  Same  might  be  appropriated  to  the 
use  of  the  master  that  ^  might  be  appointed  to  a  school,  for  the  in- 
struction of  poor  persons  belonging  to  the  parish  of  Week^  for  so 
long  a  time  as  his  interest  therein  should  continue.  He  desired  his 
executors,  out  of  his  personal  estate,  to  put  this  house  into  decent 
and  habitable  repair ;  and,  till  that  was  done,  Martha  j^oton  was 
to  be  permitted  to  reside  in  the  house  in  which  she  then  liyed.  The 
will  contained,  in  a  subsequent  part,  the  following  clause ;  ^*  And  I 
do  desire  and  direct,  that  my  executors,  hereinafter  named,  shall  lay 
apart,  irom  my  personal  estate,  the  sum  of  20001.,  and  invest 
the  same  in  the  purchase  of  stock,,  in  the  names  of  the  minister, 
churchwardens,  and  overseers  of  the  poor  of  the  parish  of  Week 
aforesaid,  upon  trust,  that  they,  the  said  minister,  churchwardens, 
and  overseers,  do  pay  and  apply  the  interest,  dividends,  and  produce, 
of  so  much  thereof  as  they  may  think  necessary,  in  procuring  a  mas- 
ter and  mistress  for  instructing  poor  children  in  reading,  writing, 
and  needle-work,  and  bringing  them  up  in'  the  principles  of  the  Es- 
tablished church,  and  keeping  the  school-house  in  decent  repair. 
And  upon  this  further  trust,  that  they  do  pay,  apply,  and  distribute, 
the  residue,  if  any,  of  the  said  interest  and  produce,  after  payment  of 
the  expenses  of  the  said  scfaQol  as  aforesaid,  unto  and  amongst  such 
poor  families  and  persons,  parishioners  of  and  resident  in  Week  afore- 
said, at  such  times,  and  in  such  proportions,  as  the  said  minister, 
churchwardens,  and  overseers,  shall  think  proper."  By  a  codicil, 
alluding  to  the  will,  as  <^  minutes  of  instructions  in  writing  for  his 
will,''  he  gave  the  residue  of  his  estate  and  effects  to  H.  S.  U.  X%ng> 
and  he  gave  to  his  executors  the  sum  of  1 0001.  in  aid  of  the  sum  of  2000{. 
be  had  directed  to  be  appropriated  for  the  endowment  or  purposes 
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of  a  school  for  children,  in  manner  in  such  minutes'mentioned.  The 
house  called  Weldings,  was  of  copyhold  tenure,  held  for  three  lives ; 
and  the  testator  had,  previously  to  makitig  his  will,  by  deed  dated  in 
June  1811,  covenanted  to  surrender  it  to  the  use  of  if.  S.  D.  King, 
his  heirs  and  assigns,  upon  trust,  for  himself  for  his  life,  and  after 
his  death,  to  the  proper  use  of  H.  S.  D.  King,  for  his  life,  and  the 
lives  for  which  it  was  held  ;  King,  by  the  same  deed,  covenanting 
to  devote  his  time  to  the  management  of  the  testator's  business.  The 
testator  surrendered  the  house  pursuant  to  his  covenant;  the  surren- 
der being,  as  it  was  stat^  subsequent  to  the  date  of  his  will.  He 
died  in  1814,  and  Jiitng  was  soon  afterwards  admitted.  The  present 
information  was  filed  to  have  the  3000{.  legacy  applied  to  the  charita- 
ble purposes  directed  in  the  will.  The  question  was,  whether  there 
was  such  a  connection  between  the  devise  of  the  reversionary  inte- 
rest in  the  house,  which  was  void  by  the  Statute  of  Mortmain,  and 
the  pecuniary  legacy,  as  to  occasion  a  failure  of  the  latter.  The 
Master  of  the  Rolls  observed :  *'  The  question  may  be  considered 
rather  as  one  of  construction,  than  as  involving  any  ^controverted 
point  of  law ;  for  it  is  admitted,  that  if  the  legacy  be  inseparably 
connected  with  the  primary  gift,  which  is  a  devise  of  land,  and  there- 
fore void  by  the  Statute  of  Mortmain,  the  legacy  must  also  fail ;  on 
the  other  hand,  it  cannot  be  denied,  that  if  we  could,  in  any  way, 
separate  the  bequest  from  the  devise,  it  might  stand*.  This,  1  think, 
is  the  fair  result  of  the  argument  on  the  law;  and  taking  that  to  be 
settled,  we  have  to  consider  whether  tllis  is  a  connected  or  a  sepa- 
rate bequest  in  favour  of  a  charity  ;  and  though  the  Court  would 
certainly  feel  a  strong  disposition  to  effectuate  the  purposes  of  the 
testator,  yet  I  do  not  know  that  it  is  inclined  to  refuse  to  parties  the 
benefit  o£  the  statute  ;  for  we  must  remember  that  it  is  the  policy  of 
the  law  which  prevents  these  applications  of  property  :  it  is  a  ques- 
tion betweeh  the  statute  on  the  one  side,  and  the  charitable  design 
of  the  testator  on  the  other.  The  testator,  after  the  death  or  mar- 
riage of  Martha  Brown,  gives  the  house  called  Waldings  to  bis  exe- 
cutors, in  trust  to  be  appropriated  to  the  use  of  the  schoolmaster  that 
may  be  appointed.  This  is  a  disposition  of  the  remainder  expectant 
on  the  determination  of  the  life  estate,  under  which  the  master  would 
be  entitled  to  call  for  the  benefit  and  enjoyment  of  the  house.  It 
was  given  for  so  long  a  time  as  his  interest  should  continue ;  it  seems 
that  it  was  a  copyhold  for  lives,  and  I  suppose  mi^ht  be  renewed ; 
thus  it  was  to  be  permanently  devoted  to  the  use  of  £e  master.  That 
devise  is  undoubtedly  bad ;  whether  it  was  or  was  not  revoked  on 
the  face  of  the  will,  it  is  bad."  And,  with  reference  to  the  gift  of 
the  residue,  his  Honour  observed,  that  the  authorities,  showed  that 
where  the  first  gift  was  to  a  void  charity,  and  the  quantity  undefin- 
ed, the  bequest  of  the  residue  failed ;  and  after  citing  the  cases  of 
Attorney  General  v.  Davie8,{a)  and  Chapman  v.  Brown,{b)  he  de- 
cided that  the  bequest  for  the  oenefit  of  the  school  was  so  connected 
with  the  primary  gift  that  it  failed  ;  and  the  amount  to  be  thus  ap- 
propriated being  unascertained,  the  gift  of  the  residue,  which  de- 
pended upon  it,  was  also  void. 

(a)  Infra.  {b)  Infra. 
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Sect.  IV.  Of  testamentary  Dispositions  not  within  the  Statute 

•  of  9  Geo.  2:  c.  36. 

■ 

In  the  following  section,  we  proceed  to  consider*  those  testamen- 
tary dispositions,  which  are  not  within  the  restrictions  of  the  9th 
Geo.  2.  c.  36.  It  is  almost  unnecessary  to  premise,  that  all  bequests 
to  charitable  or  jpublic  purposes,  of  money  and  other  personal  estate, 
not  partaking  of  the  nature  of,  or  otherwise  affecting  real  estate,  as 
shown  in  the  preceding  section,  are  yalid ;  and  of  this,  almost  all  the 
cases  on  charitable  uses,  present  examples. 

1.  We  pass  on  to  consider  those  cases  of  bequests  to  x^haritable 
uses,  wherein  the  obligation  upon  the  trustees  to  realize  the  money 
bequeathed  is  not  imperative  or  directory,  but  it  is  merely  left  to 
their  discretion;  in  the  former  case,  the  dispositions  are  void ;  in 
the  latter,  they  have  been  supported,  upon  the  principle  that  the 
trustees  or  executors  Jh  whom  the  discretion  is  vested,  are  not  to  be 
pre^med  desirous,  or  at  least  ought  not  to  be  permitted,  to  exercise 
that  discretion,  to  the  prejudice  of  the  legatees. 

The  object  of  the  Court,  therefore,  in  such  cases,  is,  first,  to  de- 
termine the  meaning  of  the  dispositions ;  and  here  we  present  the 
reader  with  a  few  instances,  wherein  the  words  of  the  bequest  have 
been  considered  as  imposing  an  imperative  obligation  upon  the  trud-  * 
tees  to  invest  the  funds  in  real  estate. 

Thus,  in  English  v.  Ord,{c)  John  English,  by  his  will  gave  his 
debts,  securities,  and  ready  money,  to  trustees,  in  trust  until  they 
could  meet  with  a  purchase  of  lands,  and  should  actually  purchase 
the  same,  to  pay  the  interest  of  1201.  among  such  poor  and  neces- 
sitous persons,  inhabitants  in  the  town  of  Jf.  as.  his  executors  should 
think  proper  objects  of  charity :  and  the  testator  willed  that  the  trus- 
tees, so  soon  as  they  could  meet  with  a  suitable  purchase,  should 
lay  out  120/.  in  the  purchase  of  an  absolute  estirte  of  inheritance, 
in  messuages,  lands,  &c.  to  be  Settled  in  trustees  for  e\et,  in  trust 
to  pay  the  rents,  &c.  Sir  T.  Clark,  M.  R.  said,  that  the  Lord 
Chancellor  declared,  that  he  did  i|pt  thiiik  the  case  of  Grimmett  v. 
Grimmett,{d)  clear,  and  that  if  there  had  been  express  words  of  di- 
rection to  trustees  to  invest,  4^c.  it  would  be  within  the  statute.  He 
was  of  opinion  that  the  second  clause  was  directory,  and  not  discre- 
tionary, and  he  was  not  for  carrying  the  case  further  than  GrimmetPs; 
and  therefore  decreed  the  devise  void. 

So,  in  the  case  of  Grieves  v.  Case,{e)  a  testatrix  having. endowed 
the  chapel  of  Fakenham,  directed  by  her  will  that  6002.  should  be 
invested  in  freeholc}  lands,  or  copyhold  with  fine  certain,  and  the 
tents  applied  to  pay  some  small  annuities.  All  the  residue  she  di^ 
rected  to  be  paid  in  equal  moieties,  one  to  her  friend  T.  Mendham 
for  life,  the  other  to  her  friend  Easta^gh  for  life,  and  after  the  death 
of  Mendham,  one-third  part  of  the  interest  or  rents  to  be  paid  to  the 
preacher  or  teacher,  who  should  statedly  officiate  in  the  chapel  at 
Bristow,  belonging  to  Mendhai(h :  the  two  remaining  thirds  to  Eas- 
faugh  for  life,  he  and  the  said  preacher  exchanging  upon  the  Lord's 
day  alternately,  the  one  at  Fakenham^  the  other  at  Bristow ;  pro- 
vided that  Mendham  and  Eastaugh  did  not  voluntarily  withdraw 
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iSrom  and  refiiso  officiating,  when  able,  at  the  said  Fakenham  chapel 
as  usual ;  if  they  did  the  share  of  him  or  them,  during  such  recess, 
to  cease  and  go  to  the  preachers  appointed  in  his  or  their  room^ 
'  and  after  the  death  of  the  survivor  of  Mendham  and  Eaataughy  the 
interest  and  rents  to  be  paid  for  ever  to  the  successive  preachers 
who  should  be  chosen  by  the  trustees  of  Fakenham^  and  the  trus- 
tees and  major  part  of  the  communicants  of  Mendhatn's  chapel,  at 
*    Bristow.    Provided  also,  that  in  case  of  EaataugKs  apostacy,  he 
should  t&ke  nothing  under  the  devise.    The  bill  was  filed  by  the  tes- 
tatrix's co-heiresses,  and  a  decree,  which  had  been  made  by  Lord 
ThurUw)^  contained  a  declaration,  that  the  devise  was  not  to  be 
considered  void,  so  far  as  it  respected  the  immediate  annuitants* 
Upon  farther  directions,  two  questions  were  made ;   whether,  in 
order  to  support  this  charity,  it  was  not  possible  to  consider  the  trus^ 
tees,  as  not  bound  to  lay  out  the  fund  in  land..    And  if  not,  whether 
the  interests  oiMendham  and  Eastaugh  could  be  maintained,  as  being 
separated  frcnn  the  charitable  trust,  and  intended  as  a  personal  bounty 
and  favour  to  them.    Eyre^  Lord  Commissioner,  in  deciding,  said^ 
^'  The  question  made  by  the  Attorney  General,  must  be  first  noticed, 
whether  this  can  be  a  good  disposition  to  a  charitable  use,  in  re- 
spect of  it  being  possible  to  layout  the  fund  otherwise  than  in  land. 
For  that  Grimmett  v.  GrimmM,[f)  was  cited.    The  whole  of  that 
case  rests  upon  a  critical  comparison  of  words.    The  words  in  that 
case  were,  *•  such  purchase  as  is  to  the  satief action  of  the  trustees,' 
If  the  question  could  be  rested  upon  the  similarity  or  synonymy  of 
the  two  cases,  it  would  be  a  fair  argument.     But  I  think,  withont 
saying  whether  I  approve  of  that  case  or  not,  that  this  is  substan- 
tially distinguishable;  and  upon  the  ground  stated  by  Lord  Hard-- 
wicke  there  :  for  he  says,  it  if  had  been  a  disposition  of  money  to 
be  laid  out  in  laiyi,  he  should  have  been  obliged  to  have  said,  it 
was  within  the  statute.     Now,  this  is  that  very  case.  Therefore  the 
case  cited  will  not  apply ;  and  it  stands  upon  so  much  nicety,  that 
it  is  not  proper  to  extend  it  to  cases,  in  which  every  part  of  the 
circumstances  of  that  case  do  flot  occur.    This  devise  therefore 
is  void  within  the  Statute  of  Mortmain.    The  next  consideration  is, 
whether  these  two  persons  are  to  be  considered  as  having  an  in- 
terest detached  from  the  trust,  so  as  to  be  separated  from  the  trusty 
though  ths^t  should  be  condemned  ?    I  am  of  opinion,  that  if  the 
personal  bounty  cannot  be  totally  separated  from  the  general  object^ 
in  respect  of  which  they  are  to  have  that  preference,  it  is  not  suffi- 
cient.   It  wa^i  manifestly  her  intention  to  make  a  general  provision 
for  the  two  chapels ;  to  suspend  that  as  to  oiie  till  the  death  oC 
Mendham,  and  continue  it  as  to  the  other  from  the.  moment  of  her 
death,  and  during  his  whole  life ;  and  coifsequently  there  is  a  char- 
itable use  subsisting  from  the  moment  of  her  death  as  to  Fakenham 
chapel ;  and  these  persons  have  this  bounty  only,  in  respect  of.  that 
charitable  disposition.     Consequently  their  estate  cannot  be  sepa- 
rated from  the  trust ;  and  if  that  fails,  this^  which  is  a  part  of  it, 
must  also  fail.     Therefore  the  whole  of  this  disposition  after  the 
annuities,  will  fall  under  the  general  objection  of  a  disposition  of 
money  to  be  laid  out  in  land  for  a  charitable  use."    Ashuret,  Lord 
Commissioner,  concurred. 
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To  the  preceding  coses  that  of  EiirVbank  y.  Hud9on{g)  may  be 
added.  In  that  case  Richard  Dickenson  bequeathed  the  residue  of 
his  personal  estate  to  be  a  perpetual  endowment  or  maintenance  for 
two  schools,  and  he  appointed  TTunnas  and  Samud  Hudson  (trus- 
tees,) and  the  survivor  of  them,  and  the  rectors  for  the  time  being 
of  the  parishes  in  which  the  schools  were  and  their  successors  for 
ever,  patrons  of  snch  shools,  with  certain  directions  as  to  their  con- 
duct ;  and  proceeded  thus :  J'  I  recommend  that  at  a  conveni^U  time 
mj  money  shall  be  collected  togsther,  and  laid  out  in  the  purchase 
of  a  freehold  messuage  and  tenement,  or  lands  which  are  freehold, 
to  be  a  perpetual  endowment  for  the  two  schools."  The  next  of  kin 
of  the  testator  filed  their  bill  to  obtain  a  declaration  by  the  Court 
that  the  bequest  was  void,  and  for  an  account,  &C4  RiAards^, 
Chief  Baron,  upon  the  words  of  the  will  above  stated,  observed, .that 
the  question  entirely  turned  upon  the  constnli|pDn,  whether  the 
words  were  mandatory  upon  the  trustees,  and  that  they  must,  in  all 
events,  lay  out  the  money  in  lands  ;  or  whether  they  might  not  so 
lay  it  out,  if  they  should  not  think  it  advisable.  If  they  were 
obliged  so  to  lay  out  the  money,  the  bequest  would  be  void  certain* 
ly ;  if  on  the  other  hand,  an  option  had  been  given  to  the  ezecu- 
torsj  it  was  hardly  necessary  to  say,  that  they  might  legally  give 
ethct  to  the  bequest.  And  after  commenting  on  the  cases  upon  the 
construction  of  the  word  "recommend,"  the  Chief  Baron  consider- 
ed the  case  in  question  within  all  those  cases  which  had  been  con- 
sidered cases  of  trust,  and  which  must  be  executed. 

1.  The  following  cases  are  instances  in  which  the  bisquest  has 
been  considered  mi  giving  a  discreiion  to  the  trustees  or  executors. 

In  Soresby  r.  JlMinSj{h)  John  NayUsr^  in  1738,  bequeathed  as 
ibllows ;  "  I  will  and  desire  that  my  executors,  within  twelve  months 
after  my  death,  do  settle  and  secure  by  purchase  of  lands  of  inheri- 
tance, or  oiherwisej  as  they  shall  be  advised,  out  of  my  personal  es- 
tate, one  annuity  of  501.  to  be  paid  yearly  and  distributed  for  ever 
by  my  executors,  their  heirs  and  assigns,  among  the  poor  and  indi- 
gent people  of  jLeeite,  in  the  county  of  Stafford^  in  suchr  manner  as 
they  shall  think  fit :  and  n^  will  also  is,  that  my  executors.do  settle 
and  secure  one  other  annuity  of  6{.  to  be  paid  yearly  to  the  vicar  of 
Leehs  for  ever,  for  preaching  an  annual  sermon  on  every  12tfa  day  of 
October."  The  testator  gave  the  residue  of  his  personal  .estate  to 
be  equally  divided  between  his  sisters  Soresby  and  HoBins.  Lord 
Hardwiciej  C.  observed,  "  The  only  question  in  this  case  is,  whether 
the  devise  of  the  two  annuities  of  50Z.  and  5{.  to  charitable  uses  is 
void  by  the  late  Statute  of  Mortmain  9  It  is  insisted  by  the  pleiotifTs 
the  residuary  legatees,  that  it  is  void,  because  the  direction  of  the 
devise  is  to  settle  and  secure  th^  annuity  by  a  trust  of  lands  of  inhe- 
ritance ;  and  though  the  words  or  otherwise  are  added,  they  will 
not  vary  the  case  ;  for  the  testator's  intention  was,  to  give  the  an- 
nuity out  of  lands  of  inheritance.  But  I  am  of  opinion,  upon  this 
Act  of  Parliament,  that  this  bequest  was  not  void,  and  thi^t  there  is 
no  authority  to  construe  it  void,  if  by  law  it  can  possibly  be  made 
good.  Though  there  is  a  clause  to  prohibit  money  being  laid  out 
in  land«,  to  such  purposes  as  would  make  them  unalienable,  yet 

(f )  7  Fri.  Ex.  Rep.  213.  (h)  Gth  August  1740,  Ifiglvm.  174 
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there  is  no  restriction  whalifoever  upon  any  one  from  learing  a  sum 
of  money  by  will  or  any  other  personal  estate  to  charitable  uses,  pro- 
vided it  be  to  be  continued  as  a  personalty,  and  the  executors  or  true* 
tees  are  not  obliged  or  under  a  necessity  of  laying  it  out  in  land,  by 
virtue  of  any  direction  of  the  testator  for  that  purpose.     Consider 
then,  whether  this  clause  and  devise  in  the  will  fall  within  the  res- 
traint and  prohibition  of  the  statute.     In  the  first  virords,  they  do  not 
fall  within  theni,  for  the  testator  directs  tjiat  his  executors  shall  settle 
and  ussure  by  purchase  of  lands  (^inheritance :  and  if  he  had  rested 
upon  such  first  words,  the  devise  had  been  clearly  void  ;  but  then  he 
goes  on  in  the  disjunctive,  or  otherwise  as  my  executors  shallbe  ad- 
vised :  and  if  a  devise  in  a  will  be  in  the  disjunctive,  and  leaves  the 
executors  two  methods  to  do. a  particular  thing,  the  one  lawful,  the 
other  prohibited  by  law,  can  any  Court  say,  because  one  method  is 
unlawful  therefow  the  other  is  so,  and  the  whole  bequest  is  void  ? 
No,  for  if  one  bequest  is  lawful,  that  shall  be  pursued  and  take  effect* 
And  I  am  of  opinion  upon  the  whole,  that  there  is  nothing  that 
makes  this  bequest  void  in  every  point,  but  that-it  is  good  in  that  wa^ 
which  the  law  does  not  forbid.  But  I  would  not  have  it  questioned,  if 
auMin  should  by  his  will  direct  a  sum  of  money  to  be  laid  out  in  land, 
or  upon  rent-charge  to  be  secured  upon  land  for  any  charity,  and,  in 
the  mean  time,  till  it  can  be  laid  out,  to  be  invested  in  government 
securities,  for  the  benefit  of  the  charity,  but  that  that  bequest  will 
be  void ;  because  the  final  end  and  intention  of  such  testator  was, 
to  dispose  of  his  money  in  land,  and  the  investiture  of  it  in  govern- 
ment and  personal  securities  was  but  to  secure  it  till   a  proper 
purchase  of  Icuids  or  rent-charge  offered.     As  to,  the  annuity  of  51. 
there  are  fewer  objections  to  that  than  to  the  other,-  for  there 
is  no  direction  at  all  for  any  money  or  personal  estate  to  be  laid  out 
in  land,  for  the  executors  are  only  willed  to  secure  and  settle  5L  a 
year  for  the  purpose  there  mentioned  ;   and  it  must  be  secured 
upon  a  personal  fund,  consistent  with  the  will  and  intention  of  the  tes- 
tator, and  not  contradictory  to  the  words  of  the  Act  of  Parliament. 
And  as  it  is  often  said  in  old  books,  that  ^  I  was  by  at  the  making 
of  the  Act  of  Parliament,  and  the  meaning  and  intention  of  it  was 
then  said  to  be  this  or  that ;'  so  I  was  by  at  the  making  of  this  sta- 
tute, and  it  was  at  that  very  time  said  by  the  legislators,  that  it 
would  not  hinder  any  charitable  distribution  of  a  personal  estate.'* 
His  Lordship  accordingly  decreed  that  the  devise  was  good,  and  that 
the  money  should  be  invested  in  South  Sea  stock,  for  the  charitable 
purposes  mentioned  in  the  will. 

So  in  the  ciEise  of  Orimmett  v.  Grimmettf(i)  WiUiam  Grimmett 
devised  to  his  brother  /.  Grimmett  30Z.  a  year  for  life,  to  bfe  paid 
half  yearly,  out  of  the  interest  money  in  the  public  fiinds,  ormort- 
ffages,  or  any  his  real  or  personal  estates  of  which  he  should  stand 
invested ;  and  gave  the  residue  of  his  real  and  personal  estates  to 
his  wife  for  life,  and  to  dispose  of  at  her  death ;  and  then  directed 
the  remainder  of  his  estate  after  his  wife's  death  to  be  divided  into 
twenty-four  parts  ;  nineteen  of  which  be  disposed  of:  and  by  codi- 
cil directed  the  remaining  five  twenty-fourths,  after  the  death  of  his 
wife,  and  payment  of  his  debts  and  •  legacies,  and  also  20^  a  year 

(0  Amb.  210. 
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after  the  death  of  his  brother,  to  be  applied  in  clothing  and 
educating  twenty  poor  boys,  sons  of  parishioners  of  Brighthda^ 
stone  in    Sussex,  in   the  principles  of  the  Protestant  religion, 
agreeably  to  the  national   and  established  Church   of  England^ 
and  in  reading,  writing,  arithmetic,  merchants'  accounts,  and  navi- 
gation;'none  to   be  admitted  after  eight,  or  continued  after  fif- 
teen.   And  his  will  and  pleasure  was  expressed  to  be,  that  the 
five  twenty-fourths  of  his  estate,  after    his  .debts  and   legacies 
paid,  together  with  the  20h  a  year  after  the  death  of  his  brother,  or 
which  should  be  deemed  as  an  equivalent  to  the  20h  a  year  (5701. 
to  be  invested  in  some  of  .the  public  funds,  where  there  was  a  par- 
liamentary security,)  to  stand  in  the  name  of  trustees,  until  the 
whole  could  be  laid  out  in  the  purchase  of  land  to  the  sat%sf€tction 
of  the  governors  and  trustees  (whom  he  appointed),  which  lands 
were  directed  to  be  purchased  in  the  names  of  the  trustees  to  the 
uses  aforesaid :  viz.  the  interest,  profits  and  rents  of  the  five  twen- 
ty-fourths of  his  estate,  together  with  the  interest,  profits  and  rents 
of  the  said  570L  after  the  death  of  his  mother,  or  the  lands  which 
should  be  purchased  therewith,  should  be  applied  annually  for  ever 
in  clothing  and  educating  twenty  poor  boys  as  aforesaid.    The  tes- 
tator left  no  real  estate.    Lord  Hardwicke,  C.  in  giving  judgment, 
sioid,  *'  This  is  not  a  clear  case.    The  question  is,  if  this  is  a  good 
and  valid  disposition  of  the  5701.  and  five  twenty-fourths  of  the  re- 
mainder of  the  testator's  estate,  or  void  by  the  Statute  of  Mortmain^ 
I  think  it  would  be  a  hard  construction  to  say  such  a  charitable  be- 
quest is  void  by  the  statute.    If  a  person  directs  monev  to  be  laid 
out  in  lands  for  a  charitable  use,  it  would  be  void,  although  the 
Court  would  order  the  money  to  be  placed  in  the  funds  till  the  pur- 
chase is  made.    So  where  a  man  gives  it  in  such  a  manner,  that  the 
land  to  be  purchased  is  the  final  end  and  thing  given.    But  where 
there  is  sufficient  room  for  the  Court  to  say,  there  is  a  discretionary 
j^wer  in  the  trustees  to  lay  the  money  out  one  way  or  other,  either 
m  the  fimds  or  in  lands,  I  have  determined  such  a  devise  to  be 
ffood,  as  in  Soresby  v.  HoUinSj{k)  and  Grayson  v.  Atkinson,  7th 
Aotwnisr  1752({).     I  am  of  opinion  there  is  room  to  construe  this 
bequest  with  such  latitude.    I  do  not  lay  any  weight  on  the  direc- 
ticMis  to  place  the  money  in  the  funds  in  the  first  place ;  for  that 
Would  be  to  make  the  validity  of  a  will  to  depend  upon  the  order  of 
the  words.    The  direction  is  to  place  the  money  in  the  fimds,  until 
laid  out  in  lands  to  the  satisfaction  of  the  trustees.    When  can  that 
be.    Not  while  the  statute  is  in  force.    Suppose  it  had  been,  till  by 
law  it  may  be,  such  bequest  would  be  good.    Those  words  must 
mean,  when  the  trustees  approve  of  laying  it  out :  that  cannot  be 
while  thd  Statute  of  Mortmain  is  in  force ;  it  would  be  to  act  con- 
trary to  their  trust.    It  was  said,  the  rule  of  construction  as  to  a  d^ 
vise  of  money  to  be  laid  out  in  lands,  is  the  same  now  as  it  was  be- 
fore the  Statute  of  Mortmain.    That  is  true.    But  suppose  the  trus- 
tees in  this  case  would  not  act,  the  trust  would  devolve  on  the 
Court,  and  I  would  order  the  money  to  be  placed  in  the  funds,  and 
not  invested  in  lands." 

(k)  Sufira,  p.  119.  (0  Sec  observations  upon  it  in  Widmore  v.  ffbodroffe, 

Amb.  636,    1  Bro.  C.  C.  13.  note. 
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3.  The  next  exception  oot  of  the  Act  of  9  Geo.  2.  c.  36,  is  that  of 
a  devise  of  real  estate,  or  money  to  be  laid  out  in  real  estate,  for  the 
benefit  of  Queen  ^jme'a  bounty,  and  which  is  by  virtue  of  a  special 
enactment  in  the  43  Geo.  3.  c.  107. 

Before  the  passing  of  the  latter  Act,  such  testamentary  gifts  were 
deemed  within  the  operation  of  9  Geo.  2.  c.  36. 

Thus,  in  the  case  of  fVtdmore  v.  Woodrf^e{m^  Richard  Widmore, 
by  will,  in  l?64,gaYe  to  the  corporation  ofQueen^nne'' bounty  the 
sum  of  1001.  of  lawful  money  of  Great  Britain,  to  augment  some 
poor  vicarage  in  the  county  of  Bucks  or  Southampton.  And  the 
question  was,  whether  the  legacy  was  within  the  Statute  of  Mort- 
main, as  the  governors  were  bound  by  certain  rules  made  by  them, 
and  confirmed  by  the  King  under  the  great  seal,  to  lay  it  out  in  the 
purchaae  of  land :  and  an  additional  question  arose,  whether  the 
Crown,  under  the  reservation  in  the  charter,  might  not  make  a  new 
law  to  enable  the  corporation  to  take  legacies  without  being  bound 
to  lay  them  out  in  land  ;  and  if  such  new  law  were  made,  whether  it 
would  not  extend  to  this  case.  Upon  the  main  question,  the  Chan- 
cellor expressed  his  clear  opinion  that  the  legacy  could  not  be  sup- 
ported, because  it  must  of  necessity  be  laid  out  in  land  ;  and  ob- 
served, that  the  charter  of  rules  confirmed  by  the  Crown  reserved 
power  to  alter,  vary,  and  make  new  laws  ;  but  that  those  rules  were 
in  force  until  altered ;  and  upon  the  second  question,  he  said,,  he 
had  no  doubt  the  Crown  might  alter  and  make  new  laws,  but  they 
could  not  have  a  letrospect ;  the  legacy  must  vest  at  the  death  of 
the  testator,  or  be  void  at  the  time,  and  the  right  vests  in  another. 

So  again  in  Middlelon  v.  Clitkerow,[fi)  JcAn  Taylor,  after  be- 
queathing several  annuities,  and  some  charitable  legacies,  and  ap- 
pointing the  plaintiff  residuary  legatee,  gave  the  annuities,  upon  the 
death  of  the  annuitants,  to  the  society  for  increasing  clergymen's 
livings  in  England  and  Wales,  "  for  the  perpetual  purpose  of  in- 
creasing their  livings."     It  appeared  from  the  Master's  report,  that 
the  principal  fund  for  increasing  small  livings  was  that  usually  called 
Queen  Anne's  Bounty,  which  was  for  the  augmentation  of  the  main- 
tenance of  poor  clergy  ;  and  that  there  were  two  other  charities  for 
the  augmentation  of  small  livings,  supported  by  estates  in  the  coun- 
ties of  Somerset  and  Devon,  the  one  under  the  will  of  Mrs.  Pyn- 
combe,  to  enable  poor  clergy  in  general  to  apply  for  assistance  from 
Queen  Anne's  bounty  ;  and  the  other  was  secured  by  estates  devised 
by  Mrs.  Home  for  the  benefit  of  poor  vicars  in  the  counties  of  Com- 
toaii,  Devon,  Somerset,  and  Dorset,  applying  for  assistance  friftn  the 
said  funds;  and  that  there  were  no  other  charities  for  increasing 
clergymen's  livuiga :  It  was  insisted  for  the  plaintiff,  the  residuary 
''""*°''  that  the  bequest  was  void  ;  there  being  no  society  that  an- 
he  description,  but  the  Governors  of  Queen  Anne'e  bounty ; 
!Ld  been  repeatedly  determined,  .that  bequests  to  them  were 
ler  the  Statute  of  Mortmain ;  because  all  their  funds  were 
in  the  purchase  of  estates.     And  the  Lord  Chancellor  said, 
r  charities  could  not  possibly  meet  the  description  in  the 
nd  declared  the  legacy  void. 

te  law,  as  settled  in  the  two  preceding  cases,  is  now  altered, 
lb.  63&    iBrcC.  C.  ]S,t>ote.  (n)3Vei.734. 
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and  the  statate  of  2  &  3  of  Annei  c.  11.  to  the  extent  in  which  it  is 
recited  id  now  revived  by  the  43  Geo.  3.  c.  107.  The  latter  statute 
begins  by  reciting  the  statute  of  Anne,  and  the  statute  of  9  Geo.  3. 
thus  :  Whereas  by  an  Act,  made  in  the  second  and  third  years  qfthe 
^gf^  of  her  late  Majesty  ^ueen  Anne^  intituled,  ^^An  Act  for  making 
more  effectual  her  Majesty's  gracious  intentions  for  the  augmenta- 
tion of  the  maintenance  of  the  poor  clergy,  by  enabling  her  Majesty 
to  grant  in  perpetuity,  the  revenues  of  the  first  fruits  and  tenths ; 
and  also  for  enabling  any  other  person  to  make  grants,  for  the  same 
purpose ;''  after  reciting  amongst  other  things,  that  for  the  encour- 
agement of  such  well  disposed  persons,  as  should,  by  her  Majesty's 
royal  example,  be  moved  to  contribute  to  so  pious  and  charitable  a 
purpose,  and  that  such  their  charity  might  be  rightly  applied,  it  was 
amongst  other  things  enacted,  that  all  and  every  person  and  per- 
sons having  in  his  or  their  own  right  any  estate  or  interest,  in  pos- 
session, reversion,  or  contingency,  of  or  in  any  lands,  tenements  or 
hereditaments,  or  any  property  of  or  in  any  goods  or  chattels,  should 
have  full  power,  license,  and  authority,  at  his,  her,  or  their  will  and 
pleasure,  by  deed  enrolled  in  such  manner  and  within  such  time  as 
IS  directed  by  the  statute  made  in  the  twenty-seventh  year  of  the 
reign  of  Kin^  Henry  the  Eighth,  for  enrolment  of  bargains  and 
sales,  or  by  bis,  her,  or  their  last  will  or  testament  in  writing,  duly 
executed  according  to  law,  to  give  and  grant  to  and  vest  in  the  cor- 
poration thereby  authorized,  and  since  erected  under  the  name  of 
The  Governors  of  the  Bounty  of  Queen  Anne,  and  their  successors, 
all  such  his,  her,  or  their  estate,  interest  or  property  in  such  lands, 
tenements,  and  hereditaments,  goods  and  chattels,  or  any  part  or 
parts  thereof,  for  and  towards  the  augmentation  of  the  mainte- 
nance of  such  ministers  officiating  in  such  church  or  chapel 
where  the  liturgy  and  rites  of  the.  said  church  were  or  should 
be  so  used  or  observed,  as  in  the  said  Act  w^re  mentioned,  and 
having  no  settled  competent  provision  belonging  to  the  same,  and 
to  be  for  that  purpose  applied  according  to  the  will  of  the  said  be- 
nefactor, in  and  by  such  deed  enrolled,  or  by  such  will  or  testament 
executed  as  aforesaid  expressed)  and  in  default  of  such  direction, 
limitation,  or  appointment,  in  such  manner  as  by  her  Majesty's  let- 
ters patent  should  be  directed  or  appointed  as  aforesaid,  and  such 
corporation  and  their  successors,  should  have  full  capacity  and 
ability  to  purchase,  receive,  take,  hold,  and  enjoy  for  the  purposes 
aforesaid,  from  such  persons  as  should  be  so  charitably  disposed  to 
^ive  the  same,  any  manors,  lands,  tenements,  goods  or  chattels, 
without  any  license  of  writ  of  ad  quod  damnum^  the  Statute  of 
Mortmain,  or  any  other  statute  or  law  to  the  contrary  notwithstan<f- 
ing :  and  it  was  by  the  same  Act  provided,  that  that  Act,  or  any 
thing  therein  contained,  shall  not  extend  to  enable  any  person  or 
persons  being  within  age,  or  of  n<H]-sane  memory,  or  women  covert 
without  their  husbands,  to  make  any  such  gifts,  grant,  or  alienation ; 
any  thing  in  that  Act  contained  in  anywise  notwithstanding :  and 
whereas  the  beneficial  effect  and  operation  of  the  said  Act  have 
been  considerably  obstructed  and  retarded  by  an  Act  passed  in  the 
ninth  year  of  the  reign  of  his  late  Majesty  King  George  the  Second, 
intituled,  "  An  Act  to  restrain  the  disposition  of  lands,  whereby  the 


lZ4k  Of  Testamentary  Dispositions         [Cu.  XIX. 

same  become  unalienable :"  the  Act  of  4^  Geo.  S.  then  proceeds  to 
enact,  "  For  remedy  thereof,  be  it  enacted,  <&rC.  that  so  much  of  tbe 
said  Act  of  her  late  Majesty  Queen  wJtine,  as  is  herein  recited,  shall 
be  and  remain  in  full  force  and  efSsct,  the  said  Act  of  his  late  Majesty 
King  George  the  Second,  or  any  other  act  or  law  to  the  contrary 
notwithstanding." 

By  the  statute  of  45  Geip.  3.  c.  84.  s.  3.  it  was  enacted,  in  order  to 
fiu^ilitate  the  intention  of  all  such  persons  as  may  be  disposed  to 
contribute  to  the  aygm^nt^tion  of  such  livings  and  curacies  as  are 
within  the  meaning  of  the  laws  now  in  force  respecting  Queen  Ann^s 
bounty ;  Thjat  it  msll  be  lawful  for  any  person  or  persons  having  in 
bis,  her,  or  their  own  right,  any  money,  goods,  chattels,  or  ouier 
personal  efiects,  at  his^  her,  or  their  will  and  pleasure,  to  give  or 
grant  to,  or  invest  in  the  said  governors  of  the  bounty  of  Queen 
•Anne,  and  their  successors,  to  be  by  them  disposed  of  according  to 
law,  all  or  any  part  of  such  money,  goods,  chattels,  or  other  personal 
effects,  without  any  deed  or  deeds,  either  enrolled  or  not  enrolled, 
in  like  manner  as  he,  she,  or  they  could  or  might  have  done,  either 
by  deed  or  deeds  enrolled  or  otherwise,  before  the  passing  of  this 
Act ;  any  statute  or  law  to  the  contrary  in  anywise  notwithstanding: 
Provided  nevertheless,  that  nothing  herein  contained  shall  in  any 
manner  alter  or  affect  the  law  now  in  force  respecting  the  gift  or 
conveyance  of  any  lands,  tenements,  or  hereditaments,  by  any  deed 
or  deeds,  or  the  disposition  thereof,  or  of  any  goods,  chattels,  or  other 
personal  property,  by  will  or  testament. 

3.-— A  further  exception  is  made  out  of  the  statute  of  9  Geo.  3.  c. 
36,  by  the  statute  43  Geo.  3.  c.  108,  for  the  purpose  of  promoting 
the  building,  repairing,  and  otherwise  providing  of  churches  and 
chapels,  and  of  houses  for  the  residence  of.  ministers,  and  the  pro- 
viding of  churchyards  and  glebes^  The  latter  statute,  after  reciting 
as  foUowB :  Whereas  a  efficient  number  qf  churches  and  chapeU/or 
the  celebration  qf  divine  service,  according  to  the  rites  and  ceremo^ 
nies  of  the  united  church  qf  England  and  Ireland,  and  qf  manrion 
houseswith  competent  glebeefor  the  residence  tf  ministers  i^ficiaHng 
in  such  churches  and  ^pets,  ie  neceesary  (tnvards  the  promoting  ^ 
reUgion  and  morality :  and  whereas  the  eaHk  are  either  whoUy  want- 
ingi  or  materiaUy  d^^fioient  in  many  parte  qf  England  and  Ireland : 
And  whereas  many  well  disposed  persons  would  oe  desirous  of  con- 
tributing towards  the  supply  of  such  defects,  if  they  were  enabled 
so  to  do  in  the  manner  hereinafter  directed,  '^  enacted,"  That  all  and 
every  persfm  and  perscms,  having,  in  his  or  their  own  right,  any  es- 
tate or  interest  in  possession,  reversion  or  contingency,  of  or  in  any 
Itfnds  or  tenements,  or  of  any  property  of,  or  in,  any  goods  or  chattels, 
shall  have  full  power«  license,  and  authority,  at  his  and  their  will  and 
pleasure,  by  deed  enrolled  in  such  manner,  and  within  such  time,  as 
IS  directed  in  England  by  the  statute  made  in  the  twenty-seventh  year 
of  the  reign  of  King  Hmry  the  eighth,  and  in  Ireland  by  the  statute 
made  in  the  tenth  year  of  the  reign  of  King  Charles  the  First,  for  en^ 
rolment  of  bargains  and  sales,  or  by  his,  her,  or  their  last  will  or  tes- 
tament in  writing  duly  executed  according  to  law,  such  deed,  or  such 
will  or  testament  being  duly  executed  three  calendar  months  at 
least  before  the  death  of  such  grantor  or  testator,  including  the 
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4a7S  of  the  executioii  and  death,  to  give  aad  grant  to  and  invest 
in  any  person  or  persons,  or  body  pcMitic  or  corporate,  and  their 
heirs  and  successors  respectively,  ail  such  his,  her,  or  their  estate, 
interest  or  property  in  such  lands  or  tenements,  not  exceeding 
five  acres,  or  goods  and  chattels,  or  any  part  or  parts  thereof 
not  exceeding  in  value  five  hundred  pounds,  for  or  towards  the 
erecting,  rebuilding,  repairing,  purchasing,  or  providing  any  church 
or  chapel  where  the  liturgy  and  rites  of  the  said  United  Church 
are  or  shall  be  used  or  observed,  or  any  mansion  house  fi>r 
the  residence  of  any  minister  of  the  said  United  Church  officiating, 
or  to  officiate  in  any  such  church  or  chapel,  or  of  any  outbuildings, 
offices,  church  yard  or  glebe,  for.the  same  respectively,  and  to  be  for 
those  purposes  applied,  according  to  the  will  of  the  said  benefactor, 
in  and  by  such  deed  enrolled,  or  by  such  will  or  testament,  execut- 
ed as  aforesaid  expressed,  the  consent  and  approbation  of  the  ordi* 
nary  being  first  obtained,  and  in  default  of  such  direction,  limitation 
or  appointment,  in  such  manner  as  shall  be  directed  and  appointed' 
by  the  patron  and  ordinary,  with  the  consent  and  approbation  of  the 
parson,  vicar,  or  other  incumbent ;  and  such  person  and  persons, 
bodies  politic  and  corporate,  and  their  heirs  and  successors  respec- 
tively, shall  have  fiiU  capacity  and  ability  to  purchase,  receive,  take, 
hold,  and  enjoy  for  the  purposes  aforesaid,  as  well  from  such  persons 
as  shall  be  so  charitably  disposed  to  give  the  same,  as  from  all  other 
persons,  as  shall  be  willing  to  sell  or  alien  to  such  person  or  persons, 
bodies,  politic  or  corporate,  any  lands  or  tenements,  goods  or  chattels, 
without  any  license  or  writ  of  id  quod  damnum^  the  Statute  of  Mort- 
main, or  any  other  statute  or  law  to  the  contrary  notwithstanding : 
provided  always,  that  this  act  or  any  thing  herein  contained,  shall 
not  extend  to  enable  any  person  or  persons  within  age,  or  of  non- 
sane  memory,  nor  women  covert  without  their  husbands,  to  make 
any  such  gift,  grant  or  alienation ;  any  thing  in  this  Act  contained  to 
the  contrary  in  anywise  notwithstanding." 

The  Act  then  declares.  That  any  gift,  exceeding  five  acres,  or  50014 
is  to  be  reduced  by  order  of  the  Chancellor  on  petition :  And  diat 
no  glebe  containing  upwards  of  fifty  acres,  shall  be  augmented  by 
more  than  one  acre. 

4.  A  further  exception  occurs  by  the  cust<»n  of  London,  in  tiie 
case  of  a  devise  by  a  freeman  of  London,  of  land  within  the  city, 
and  which  is  not  affected  by  the  statute  of  9  Geo.  2.(o)  This  was  re- 
cognized in  the  case  of  MiddkUm  v.  Cator.{p)  In  that  case  John 
Cator^  a  freeman  of  London,  being  seised  of  a  messuage  in  Wakr 
Lane^  Fled-atreetj  and  other  real  and  personal  estate,  by  will,  duly 
attested,  devised  to  the  defendants  all  his  real  and  personal  estate, 
in  trust,  after  the  death  of  his  wife,  to  sell  the  same ;  and,  in  case 
the  residue  of  his  estate  should  amount  to  lOOOI.,  he  directed  his 
executors  to  pay  it  into  the  hands  of  the  roaster  or  senior  warden, 
and  the  rest  of  the  wardens  of  the  Fishmongers  Company,  London^ 
to  be  laid  out  in  land,  and  the  rents  and  produce  thereof  to  be  for 
icver  applied  in  augmenting  the  weekly  allowance  to  the  poor  of  the 
hospital,  called  J^us  Hospital,  at  Bray^  in  the  county  of  BUcka: 
nnd  if  his  residue  should  be  larger,  he  directed  a  larger  proportion 

(o)  1  Bac  Abr.  Title  Customi  of  London.  {fi)  4Bro.  C.  C.  409. 
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to  be  paid  to  the  said  purpose.  One  of  the  questions  was,  whether 
such  bequest  to  the  Fishmongers  Company  was  void  by  the  Mort- 
main Act.  It  was  insisted  that  the  testator^  being  a  freeman  of 
London^  might  devise  in  mortmain,  according  to  the  custom  recog- 
nized, 1  Bro.  Abr.  556  :  and  the  Lord  Chancellor  decided,  that  the 
custom  clearly  must  be  confined  to  lands  in  the  city  of  JLondon, 
which  Water  Lane  was  not,  and  it  could  not  extend  to  a  will  of 
lands  in  Yorkshire. 

5.  A  further  exception,  by  the  express  words  of  the  Act  of  9  Oeo. 
2.,(9)  is  made  in  the  case  of  dispositions  of  real  estate,  or  money  ta 
he  laid  out  in  real  estate,  for  the  benefit  of  the  universities,  or  for 
the  colleges  of  JS^on,  fVincIiesteri  or  Westminster.  The  Act  provides 
that  it  '^  shall  not  extend  or  be  construed  to  extend,  to  make  the  dis- 
positions of  any  lands,  tenements,  or  hereditaments,  or  of  any  per- 
sonal estate  to  be  laid  out  in  the  purchase  of  any  lands,  tenements, 
or  hereditaments,  which  shall  be  made  in  any  other  manner  or  form 
than  by  this  Act  is  directed,  to  or  in  trust  for  either  of  the  two  uni- 
vemties  within  that  part  of  Great  Britain  called  England^  or  any  of 
the  colleges  or  houses  of  learning  within  either  of  the  said  universi- 
ties, or  to  or  in  trust  for  the  colleges  of  Eton,  Winchester,  or  West- 
fninster,  or  any  or  either  of  them,  for  the  better  support  and  main- 
tenance of  the  scholars  only  upon  the  foundations  of  the  said  col- 
leges of  Eton,  Winchester,  and  Westminster.^*  The  5th  section 
enacts,  that  '<  no  college  is  to  hold  more  advowsons,  than  shall  be 
equal  to  one  moiety  of  their  fellows,  &c.^"  but  that  is  repealed  by 
45  Geo.  3.  c.  101. 

The  cases  cited  below,(r)  and  stated  in  a  subsequent  part  of  this 
chapter,  are  instances  of  such  exception ;  and  to  which  may  be  add- 
ed the  case  of  Attorney  General  v.  Tancred.{s)  In  that  case  Chris* 
tapher  Tanered,  Esq.  devised  his  real  estate,  except  a  house  at  JVeui- 
mark^,  to  trustees,  to  pay  the  rents,  &c.  annually  to  the  thirteen 
fellows  of  ChrisVa,  and  the  fellows  of  GonviUe,  and  Caius,  and  the 
scholfurs  of  both  the  said  colleges,  living  at  his  death ;  each  fellow 
to  have  a  double  proportion  to  each  scholar.  He  then  devised  the 
house  at  Newmarket  to  the  masters  and  fellows  of  Chri9i%  in  trust 
that  they  and  their  jsuccessors  should  apply  the  yearly  rents  for  some 
undergraduate  student.  It  was  contended  that  the  devise  to  the 
fellows  and  scholars  was  void  as  made  to  them  in  their  natural  ca- 
pacity, and  that  the  exception  in  the  statute  extended  only  to  de- 
vises, to  the  general  use  of  the  universities  and  colleges,  but  not  to 
the  particular  members  of  either  of  the  universities  and  colleges. 
But  it  was  decided  by  the  Lord  Keeper;  1st,  that  the  devise  was 
for  the  benefit  of  the  whole  body ;  and,  2dly,  that  had  it  not  been 
so,  he  should  still  have  thought  that  the  legislature  intended,  by  the 
exception  in  the  statute,  to  save  a  devise  for  the  benefit  of  particular 
members,  as  well  as  the  whole  body.  And  he  further  added,  that 
the  legislature  meant  to  except  such  devises  as  were  really  and  bona 
fide  for  the  benefit  of  colleges ;  not  those  in  which  legal  interest 

(q)  Sect  4.  (r)  jitt.  Gen.  v.  Andrew^  3  Ves.  641.  infra.    Att.  Gen.  v. 

Bcwyer,  ib,  725.  mfia, 

(t)  1  Eden  10.  and  see  WharwoodY.  Umvenity  College^  IVe&.sen.  537.  also 
Emanuel  College^  Cambridge  v.  Bkhofi  ofJ^orofkfh  4  Bra  C.  C.  483. 
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only  passed  to  the  college,  in  trust  for  other  charitable  uses ;  fef 
then  the  Statute  of  Mortmain  might  be  defeated  every  day. 

The  last  observation  is  corroborated  by  the  case  of  Attorney  Gfe* 
neral  v.  Munby.U)  In  that  case,  the  Reverend  John  Pigott,  rector 
oi  GiUing EoBti  by  indenture,  dated  the  IbihoiJvly  1811,  assigned 
certain  leasehold  premises  in  the  Cathedral  Close^  York,  held  under 
renewable  lease,  and  the  furniture  in  the  house  there  and  in  another 
house,  to  the  master  and  fellows  of  Trinity  CoUegBj  Cambridgefjand 
their  successors  upon  trust,  to  permit  the  rector  of  QiUing  for  the 
time  being  to  occupy  the  premises,  and  enjoy  the  use  of  the  furni- 
ture during  incumbency,  he  paying  the  rent  and  fines  of  renewal. 
By  a  second  deed,  dated  the  14th  of  October  1811,  he  assigned  to 
the  said  master,  fellows  and  scholars,  mortgages  to  the  amolmt  of 
30001.,  upon  trust  to  permit  the  same  rector  of  (xiUing  to  receive 
the  interest  of  the  money,  so  long  as  it  should  remain  on  these  mort* 
gages,  and  after  it  should  have  been  called  in,  and  invested  on  other 
securities :  both  which  deeds  were  duly  enrolled,  according  to  the 
Act.  By  his  will,  dated  in  1812,  the  testator  devised  the  advowson 
of  the  rectory  of  Gilling,  to  the  said  master  and  fellows  absolutely. 
Then  reciting  that  he  had  by  deed  of  gift  given  to  the  said  society 
in  trust  the  sum  of  6000Z.,  he  directed  the  interest  of  that  sum  to  be 
applied,  in  the  first  place,  in  building  an  addition  of  two  rooms  to 
the  rectory  house,  and  afterwards  to  the  use  of  the  incumbent  for  the 
time  being  ;  and  lastly,  noticing  that  he  had  as  yet  only  transferred 
30001.  of  that  60001.,  gave  the  remaining  30001.,  in  case  he  should 
die  before  it  was  transferred  to  the  said  master  and  fellows  upon  the 
trusts  of  the  former  30001.  The  testator  did  not  live  to  the  end  of 
the  twelvemonth  after  the  execution  of  the  second  deed,  as  the  Act 
requires.  It  was  contended,  on  the  part  of  the  defendant,  the  resi- 
duary legatee  and  executor,  that  the  gift  was  void  under  ^e  Act, 
because  the  grantor,  being  himself  the  rector  of  GiUing,  derived  a 
benefit  from  his  own  grant.  But  Sir  William  Grant,  M.  R.,  decided 
in  the  negative,  observing,  that  the  deed  did  not  contain  any  such 
reservation,  but  that  the  gift  took  effect  immediately  in  possession. 
That  with  regard  to  the  personal  chattels, 'the  legal  interest,  passed 
to  the  college  ;  and  he  knew  of  no  objection  to  the  college  taking 
subject  to  such  trust.  The  second  deed  was  admitted  to  be  void, 
by  the  death  of  the  grantor  within  the  twelvemonth.  But  it  was 
attempted,  on  the  part  of  the  plaintiffs,  to  set  it  up  by  the  operation 
of  the  will,  which  had  given  the  advowson  of  the  rectory ;  and  that 
the  deed,  assigning  property  in  augmentation  of  that  advowson,  was 
in  fact  a  deed  for  the  benefit  of  the  college,  and  therefore  within  the 
exception  of  the  Act. 

But  Sir  William  Grant  determined  that  they  could  not  be.thus 
connected,  so  as  to  make  the  one  operate.upon  the  other,  by  way  of 
relation.  That  they  must  be  taken  as  they  stood  singly ;  and  then 
the  deed,  being  a  gift  not  benefidaUy  to  the  college,  but  to  the  col- 
lege in  truet  for  another  object  not  within  the  exception  of  the  sta- 
tute, must  necessarily  fail  by  the  death  of  the  grantor  before  the 
completion  of  the  period  assigned  by  the  statute.  It  was  also  con- 
tended by  the  plaintiffs,  that  Uie  whole  60001.  was  j^iven ;  viz. 

(OlMer.  327. 
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3000L  on  mortgage,  by  virtue  of  the  recital  of  the  prior  intended 
grant ;  and  the  other,  by  direct  disposition.  But  this  construction 
was  denied  by  the  Mast^  of  the  BoUs^  who  said  0ere  was  no  mis- 
take or  misapprehension  on  the  part  of  the  testator ;  the  point  did 
ndl  arise,  upon  which  the  Court,  in  other  cases,  had  construed  a  re- 
cital in  a  will  as  equivalent  to  an  express  gift ;  that  the  will  was 
good  as  a  gift  of  the  3000L  originally  bestowed  by  it ;  but  had  no . 
effect  upon  the  former  gift,  which  must  fail  for  the  reason  before 
given.  A  further  objection  was  made,  and  is  noticed  here  for  con- 
venience, though  the  point  will  more  properly  come  into  con- 
sideration in  a  subsequent  part  of  the  present  section,  wherein  the 
class  of  cases,  to  which  it  belongs,  will  be  discussed.  The  objec- 
tion was  not  to  the  gift  of  the  60002.  by  the  wiU»  but  to  the  purpose 
for  which  it  was  to  be  applied ;  viz,  the  building  of  two  additional 
rooms  to  the  rectory  house ;  and  his  Honour  said,  it  was  clear,  on 
the  authority  of  the  cases,  that  such  a  purpose  is  consistent  with  law, 
no  additional  land  being  put  into  mortmain  :  and  it  was  accordingly 
so  decided  in  the  case  of  Attorney  Oeneral  v.  ParsonSi{u)  where 
the  bequest  was  equivocal,  because  it  might  have  signified  an  addi- 
tion to  the  land,  as  well  as  to  the  buildings  already  erected ;  yet  the 
Court  held  that  so  far  as  it  applied  to  the  latter  object  merely,  it  wa» 
effectual. 

6.  Another  exception  is  made  by  the  express  words  of  the  Act,(ar) 
in  regard  to  dispositions  of  real  estate  in  Scotland.  The  Act 
provides,  in  the  sixth  section,  ^'That  nothing  therein  contained 
shall  extend  to  the  disposition,  grant  or  settlement  of  any  estate, 
real  or  personal,  lying  or  being  within  that  part  of  Cheat  Britain- 
called  ocotland.^^ 

Heritable  securities  have  been  decided  to  be  within  the  above 
provision. 

Thus,  in  the  case  of  Oliphani  v.  Hendrief(y)  a  testator  bequeathe 
ed  the  sum  of  4001.  to  a  religious  society  in  iicotlandj  to  be  laid  out 
in  the  purchase  of  heritable  securities  in  Scotland^  and  the  interest 
thereof  to  be  applied  towards  the  education  of  twelve  poor  chil- 
dren, and  towards  increasing  the  allowance  of  the  schoolmaster 
of  the  parish.  It  was  contended  the  bequest  was  avoided  by  the 
Statute  of  Mortmain,  as  being  analogous  to  land,  and  a  bond  that 
would  descend  to  the  heir  of  the  obliffee.  But  Lord  Thurlow,  C. 
held  it  to  be  a  good  bequest ;  and  declared  that  it  ought  to  be  paid 
as  one  of  the  general  legacies. 

The  same  point  is  established  in  Mackintosh  v.  Toum9end.{z)  In 
that  case,  by  virtue  of  a  will  of  WiUiam  Mackintosh^  dated  in  1797, 
and  of  two  codicils,  two  sums  of  60001.  were  given  to  the  magis- 
trates of  Inverness  for  the  time  being,  to  be  invested  as  soon  as  ex- 
pedient,  in  lands  in  the  county,  and  the  interest  to  be  appropriated 
for  the  education  of  five  boys  jn  succession  to  be  selected  fronj  the 
descendants  of  certain  families  named.  The  question  was,  whether 
the  legacy  was  void  by  the  Statute  of  Mortmain,  or  within  the  excep- 
tion before  stated^  as  being  not  real  or  personal  estate  in  Scotland^ 
but  personal  estate  derived  fix>m  England  to  be  invested  i^  land  'n\ 
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ScoHand.  But  Lord  Eldon  decided,  that  the  bisquest  was  within 
the  exception ;  observing,  "  Upon  examining  the  case  of  Oliphant  v. 
Hendrie,  in  the  Register's  book,  there  appears  to  be  nothing  special 
in  it.  The  testator  gave  a  sum  of  money^  to  be  laid  out  in  herita- 
ble securities  in  ScMandy  for  charitable  purposes ;  and  Lord  Thtir^ 
low^s  decree  was  that*  the  legacy  was  good.  This  is  a  direct  deci- 
sion  upon  the  point,  and  if  I  had  more  doubt  upon  it,  that  authority 
binds  me  to  determine,  that  it  is  a  good  bequest." 

7.  The  Act  under  consideration  is  local,  and  therefore  does  not 
extend  to  dispositions  of  real  estate  in  Ireland,  as  stated  by  Lord 
Loughborough  in  CampbeU  v.  Lord  Radnor,{a)  and  which  form  a 
fiuther  exception.  But,  though  bequests  of  personal  estates  derived 
from  England  to  be  laid  out  in  lands  in  Scotland  or  Ireland  for 
charitable  uses,  are  within  the  above  exceptions  of  the  Act,  yet  be- 
quests of  the  produce  of  real  estate  in  England  for  those  purposes 
are  within  the  general  operation  of  the  Act,  and  void.  This  was 
settled  in  the  case  of  Curtis  v.  Hutton,{b)  the  facts  of  which  are 
stated  in  a  former  chapter,(c)  and  to  which  the  reader  is  referred. 
The  judgment  of  the  Master  of  the  RoUs,  so  far  as  relates  to  the 
present  point,  was  as  follows ;  ''  The  statute(d}  contains  no  express 
words  prohibiting  a  bequest  of  money,  to  be  produced  by  the  sale  of 
lan,d,  for  charitable  purposes  ;  but  it  is  settled  by  construction,  that 
such  a  bequest  is  within  the  spirit  and  meaning  of  the  law ;  and  it 
is  clear,  that  no  charity  in  England,  not  within  the  exception  of, 
the  statute,  could  have  derived  any  benefit  from  the  prdduce  of  the 
real  estate.  The  question  then  is,  whether  such  produce  may  be 
given  to  what  in  contemplation  of  the  English  law  is  for  a  charitable 
purpose ;  when  that  purpose  is  to  be  carried  into  execution  in 
another  country.  The  validity  of  every  disposition  of  real  estate 
must  depend  upon  the  law  of  the  country,  in  which  that  estate  is 
situated.  The  subject  of  this  statute  is  real  estate  in  England. 
The  owners  of  such  property  are  disabled  from  disposing  of  it  to  any 
eharitable  use,  except. by  deed,  executed  twelve  months  before  the 
death  of  the  owner,  &c.  to  take  eifect  from  the  execution.  The 
words  are  perfectly  general,  '  any  charitable  use  whatsoever ;'  and 
the  object  could  not  be  to  treat  English  charities  less  favourably 
than  charities  to  take  eifect  for  the  benefit  of  other  countries.  It 
would  be  somewhat  incongruous  to  refuse  to  permit  such  a  disposi- 
tion for  the  most  laudable  and  meritorious  charitable  institution  in 
England  ;  but  if  the  party  chose  to  carry  this  benevolent  intention 
beyond  England,  to  permit  him  to  do  so,  to  the  effect  of  disinherit- 
ing his  heirs  in  his  last  moments.  The  disinheriting  of  the  lawful 
heirs  by  languishing  or  dying  persons,  which  is  treated  by  the  statute 
as  a  mischief,  cannot  be  less  so,  when  the  effect  is  to  carry  the  pro- 
perty out  of  England,  Therefore,  neither  the  words  of  this  statute, 
nor  the  presumable  intention,  warrant  me  in  declaring,  that  it  is  to 
be  confined  to  charitable  purposes  to  be  carried  into  execution  in 
England.  The  statute  not  containing  an  exception  in  favour  of  the 
universities  of  Scotland,  as  it  does  with  regard  to  the  universities  of 
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Englcfidf  I  must  consider  this  as  a  charitable  disposition,  by  which 
dothing  that  is  the  produce  of  the  testator's  real  estate  can  pass." 

8.  Dispositions  of  real  estate  in  the  West  Indies,  or  in  the  other  co- 
lonies, form  a  further  exception.  This  appears  from  the  case  of  •At- 
torney General  v.  Stewart. (e)  In  that  case,  James  Wilson,  by  will 
dated  in  1799,  directed  his  executors  to  dispose  of  all  his  property, 
(consisting  of  real  and  personal  estate,)  at  Grenada,  the  produce  to 
be  remitted  to  the  magistrates  of  Bar^,  in  JVorth  Britain,  to  be  laid 
out  by  them  as  a  charitable  fund  in  the  best  manner  possible,  and  to 
remain  under  the  directions  of  the  acting  magistrates  from  year  to 
year.  Upon  the  question,  whether  the  Statute  of  Mortmain  was  in 
force  in  the  Island  of  Grenada,  on  an  exception  to  the  Master^s  re- 
port, who  had  stated,  after  some  doubt,  his  opinion  in  the  afiirmatiye ; 
Sir  TVilliam  Grant,  M.  R.  said,  that  it  depended  on  the  considera* 
tion,  whether  it  be  a  law  of  local  policy,  adapted  solely  to  the  coun- 
try in  which  it  was  made,  or  a  general  regulation  of  property,  equal- 
ly applicable  to  any  country,*  in  which  it  is  by  the  rules  of  the  Eng- 
lish law  that  property  is  governed.  He  conceived  that  the  object 
of  the  Statute  of  Mortmain  was  wholly  political,  that  it  grew  out  of 
local  circumstances,  and  was  meant  to  have  merely  a  local  operation. 
And  at  the  close  of  his  very  luminous  judgment,  observed,  "  Framed 
as  the  Mortmain  Act  is,  I  think  it  quite  inapplicable  to  Grenada  or 
to  any  other  colony.  In  its  causes,  its  objects,  its  provisions,  its 
qualifications,  and  its  exception^,  it  is  a  law  wholly  English^  calcu- 
lated for  purposes  of  local  policy,  complicated  with  local  establish- 
ments, and  incapable,  without  great  incongruity  in  the  effect,  of 
being  transferred  as  it  stands,  into  the  code  of  any  other  country.  I 
am  of  opinion,  therefore,  that  it  constitutes  no  part  of  the  law  of  the 
Island  of  Grenada,  and  that  the  exception  must  consequently  be 
allowed." 

9.  A  further  exception  out  of  the  operation  of  the  statute  is  made 
in  favour  of  bequests  of  money,  to  be  applied  simply  in  the  melio- 
ration of  lands  in  mortmain,  or  for  building  upon  them :  and  the 
reaBon  is,  that  such  dispositions  are  not  within  the  intent  and  mean- 
ing of  the  statute,  the  object  of  which  is  to  prevent  any  addition  to 
the  qtiantity  of  land  already  in  mortmain,  and  not  to  impede  their 
melioration  or  improvement.  Thus,  in  the  case  of  Glubh  v.  Attor- 
ney General,{/)  wherein  Thomas  Munday  bequeathed  400f.  and 
lOOl.  to.  trustees,  to  be  laid  out  in  building  a  parsonage  house  on  the 

f(1cbe  at  Bickton.  On  a  bill  filed  by  the  rector,  to  have  tlie  mopey 
aid  out,  the  question  arose  whether  the  devise  was  void  as  within 
the  Statute  of  Mortmain  9  and  Sir  Thomas  Clarke,  M.  R.  determined 
that  it  was  not.  The  statute,  he  said,  was  intended  to  prevent  new 
acquisitions  in  mortmain,  and  that  erecting  or  building  was  not  to 
be  considered  as  such.  Had  the  testator  not  made  the  devise  in 
question,  he  misht  have  been  sued  for  dilapidations,  and  the  money 
recovered  would  have  been  laid  out  upon  the  building ;  and  he  de- 
creed the  money  to  be  laid  out. 
Again,  in  the  case  of  Harris  v.  Bames,{g)  Doctor  Conings  be- 

aueathed  200^  to  the  defendant  Stone,  to  be  laid  out  in  repairing 
le  free  chapel  of  Orendon  Court,  part  of  his  estate.  And  the  Ixfrd 

(«)  a  Mer.  143,  (/)  Amb.  373.  (g)  lb,  6S1. 
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Chancellor  was  clearly  of  opinion,  that  the  legacy  was  not  within 
the  letter  or  meaning  of  the  Statute  of  Mortmain ;  the  words  of 
which  were,  ^'  to  be  laid  out  in  purchase  of  lands,  &c. ;"  ^d  the 
meaning  and  intention  of  which  were,  to  prevent  the  increase  of 
lands,  in  mortmain,  beyond  what  was  so  at  the  time  4he.  Act  was 
made.  That  the  legacy  was  only  to  support  that,  which  was  in 
.  mortmain,  at  the  time  of  the  will. 

Again,  in  Brodie  v.  Duke  of  ChandoS:{h)  Jinn  Thistlewaite  be- 
queathed to  trustees  all  her  ready  money,  subject  to  debts,  to  lay  it 
out  in  the  erecting  and  new  building  of  a  neat  parsonage  house, 
'^  which,  her  will  was,  should  be  erected  at  the  upper  end  of  the 
garden  belonging  to  the  said  parsonage  house,"  to  be  enjoyed  by 
the  then  present  and  other  future  incumbents.  The  question  was^ 
whether  the  bequest  was  within  the  meaning  of  the  statute  ?  And 
the  Lord  Chancellor  decreed  in  favour  of  the  charity,  as  no  land 
was  to  be  purchased. 

So,  in  Jlttomey^  General  v.  Bishop  of  Chestery{i)  the  late  Arch- 
bishop 56C&€r.  bequeathed  10002.  to  be  laid  out  upon  repairing  par- 
sonfige  bouses ;  and  Lord  ThurUm^  C.  directed  a  reference  to  the 
Master,  that  proposal^  of  proper  objects  might  be  laid  before  him. 

So  also,  in  the  case  of  Mtomey  General  v.  ParsonSy{k)  Edward 
Tawney,  by  indenture  of  bargain  and  sale,  duly  executed  and  en- 
rolled, conveyed  to  the  mayor,  bailiffs,  &c.  of  the  city  of  Oxford, 
two  freehold  messuages,  &.c.  in  the  suburbs  of  the  said  city,  in  trust, 
to  permit  three  poor  men  and  three  poor  women  to  be  nominated  by 
him  during  life,  and  after  his  death  by  such  person  or  persons  in 
such  manner,  &c.  as  he  had,  or  should,  by  any  deed  in  writing,  or 
by  his  will  or  codicil,  appoint.     By  his  will  he  gave  to  the  mayor, 
&c.  4000{.  three  per  cent,  consols,  upon  trust  to  pay  the  dividends 
'  as  follows ;  2Ql,  a  year  each,  by  equal  half  yearly  payments,  to  three 
poor  men  and  three  poor  women  of  the  city  of  Oxford,  or  the 
suburbs  thereof,  for  ever, .  for  their  lives ;  and  subject  thereto,  in 
.  trust  to  lay  out,  as  occasion  should  require,  the  remainder  of  the 
dividends,  at  such  times  and  in  such  manner  as  the  trustees  should 
direct,  in  rebuilding,  repairing,  altering  or  adding  to  and  improving, 
the  messuages  or  tenements,  ground  and  appurtenances,  conveyed 
by  him  to  the  said  mayor,  &.c.  by  bargain  and  sale  enrolled,  for  the 
use  and  benefit  of  such  poor  men  and  women,  who  were  to  reside 
and  live  upon  the  premises.     The  information  prayed  thc^t  the  plain- 
tifis^  as  trustees  of  the  charitable  institution,  might  be  declared  en- 
titled to  the  4500/.  stock,  upon  the  trusts  of  the  will,  and  that  the 
executors  might  be  decreed  to  transfer  the  stock,  &c.     And  Lord 
Eldon,  C.  said,  "  This  bequest,  according  to  the  current  of  modern 
authorities,  so  far  as  it  is  to  be  understood  not  to  direct  to  purchases 
of  land  to  be  made,  is  good  i  but  as  far  as  the  words  adding  to,  re- 
late to  some  part  of  the  context,  it  is  not  good ;  for  it  is  not  only 
adding  to  the  messuages  or  tenements,  which  I  may  consider  to  be 
upoff  the  ground  already  in  mortmain,  but  it  is  '  adding  to  and  im- 
proving the  messuages  or  tenements,  ground  and  appurtenances.'    I 
agree  with  the  late  cases,  which  go  a  great  way  to  establish,  that  the 
Court  cannot  put  such  a  construction  upon  the  word  erect,  as  was 

(A)  1  Bra  C,  C,  444,  note,     (0  1  Bro.  C.  C.  444.    (*)  8  Ves.  jun.  C,  C,  186. 
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put  upon  that  word  in  former  cases;  and  iliBX prima  facUy  the  testa- 
tor must  be  taken  to  mean  by  that  word,  that  land  shall  be  bought. 
I  think,  the  good  sense  is  with  the  later  cases;  requiring,  that  the 
testator  himself  should  have  manife^ed  his  purpose  to  be  sufficiently 
answered,  if  they  could  hire  or  beg  land,  according  to  the  expres* 
sions  in  the  different  cases.  In  this  case,  it  is  clear  the  testator  has 
adverted  to  land  already  in  mortmain  ;  adverting  to  his  own  deed.'' 

The  decree  was,  '^  that  the  legacy  of  45001.  stock  is  good,  so  far 
as  to  the  payment  of  20{  a  year  each  to  three  poor  men  and  three 
poor  women,  according  to  the  will ;  also,  so  far  as  the  surplus  is  di- 
rected to  be  applied  in  rebuilding,  repairing,  altering  or  improving 
the  messuages  or  tenements,  grounds  and  appurtenances,  and  so  far 
as  Uie  additions  directed  by  the  will  shall  be  made  upon  the  lands 
conveyed  by  the  testator,  for  the  better  residence  of  such  poor  men 
and  women  :  but  that  it  is  bad,  so  far  as  any  additions  are  to  be 
made  to  the  ground  by  acquiring  other  land."(/) 

In  the  above  cases,  it  is  to  be  noticed,  that  the  legacies  were  given 
expressly  with  a  view  to  ameliorate,  or  build  upon  lands  already  in 
mortmain  :  but  Lord  Hardwicke  se^ms  to  have  thought,  that  when 
the  bequest  was  of  money  to  be  laid  out  in  building  or  erecting  a 
chapel  or  school,  the  legacy  would  be  good,  if  a  piece  of  ground 
already  in  mortmain,  could  be  obtained  by  any  means  for  the  pur- 
pose. 

Thus,  in  the  case  of  Attorney  General  v.  BowlesJm)  WiUiam 
Bowles  bequeathed  to  trustees  5002.,  to  be  raised  out  oi  his  personal 
estate,  upon  trust  to  lay  out  part  of  it  in  "erecting  a  small  school 
house,  and  a  little  house  adjoining  for  the  master  to  live  in ;  the 
whole  purchase  and  building  not  to  exceed  2001. ;  the  remaining 
3002.  to  be  laid  out  in  the  purchase  of  land,  or  in  some  real  security 
for  the  maintenance  of  the  master.  And  it  was  contended,  that  real 
security  meant,  substantial,  good,  and  effectual  security,  and  there- 
fore that  it  was  not  within  the  Statute  of  Mortmain  :  but  Lord  Hard- 
wicke, C,  was  of  a  different  opinion,  and  said,  that  he  must  take  the 
word  real  in  its  known  and  legal  acceptation,  and  could  not  annex 
a  new  idea  to  it ;  so  that  the  legacy  of  3002.  was  void.  But  that,  as 
to  the  2002.,  if  the  trustees  could  procure  a  piece  of  ground,  by  the 
gifl  or  generosity  of  any  person,  and  not  by  purchase,  they  might  be 
at  liberty  to  apply  to  the  Court,  to  lay  out  that  sum,  in  erecting  a 
school  house  thereon,  when  proposals  could  be  laid  before  the 
Court ;  but  not  to  be  laid  out  in  land  to  build  updb  :  which  propo- 
sals were  to  be  within  a  certain  period. 

This  opinion,  however,  of  Lord  Hardwicke,  has  been  frequently 
over-ruled  by  the  subsequent  cases  below  stated ;  and  the  law  of  the 
Court,  as  at  present  settled,  seems  to  be,  that  in  order  to  effectuate 
the  dispositions,  the  testator  must  point  out  or  ascertain  the  lands  in 
mortmain,  upon  which  the  buildings  are  to  be  erected. 

Thus,  in  Attorney  General  v.  Hyde,{n)  Mary  Glover,  by  her  will, 
ordered   16002.  to  be  laid  out,  under  the  direction  of  the  minister 

(0  Sec  alsojitt.  GefL  v.  Munby,  stated  tufira,  VoL  II.  p.  127.  And  see  also 
jttt.  Gen.  V.  Pomer,  1  BalL  &  R  p.  154.  (m)  2  Ves.  547. 

(n)  Ambl.  751.  See  also  jttt.  Gen.  v.  TyndaU,  stated  VoL  L  chw).  XV.  "Of 
marshalling  assets."    iSl  P.  p.  643. 
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and  churchwardens  of  Roystcn^  for  the  time  being,  for  erecting  a 
free  school  at  Rojfston,  for  twelve  poor  boys  and  twelve  poor  girls 
of  the  parish  of  Royston ;  and  directed,  that  so  soon  as  the  same 
should  be  built,  20001.  should  be  placed  out  at  an  interest,  and  the 
interest  applied  for  the  maintenance  of  a  school-master  and  school- 
mistress, and  for  teaching  boys  and  girls  to  read.  Write,  &c.  The 
information  stated,  th^t  there  was  a  piece  of  vacant  ground  at  Roya- 
ton  belonging  to  the  parish,  upon  a  part  of  which  there  was  a  school 
house,  and  prayed  to  have  the  1500Z.  and  20002.  laid  out,  according 
to  the  directions  of  the  will.  And  the  question  was,  whether  the 
legacy  of  15001.  to  be  laid  out  in  erecting  a  free  school,  was  within 
the  Statute  of  Mortmain?  Lord  ApsUy^  C,  said,  '^  This  case,  tak- 
ing in  all  its  circumstances,  is  new ;  in  respect  there  is  a  piece  of 
waste  ground  which  is  said  to  belong  to  the  parish,  on  which  the 
school  house  may  be  built.  Lord  Hardivicke'a  determination  in  M" 
tomey  General  \.  Bofijoles{o)  was  certainly  over-ruled  by  Lord  JVbftfc- 
ingham^  in  Mtomey  General  v.  Tyndal^  which  latter  determination 
has  been  followed  by  several  others.  Directions  in  a  will  to  erect  a 
school  house  in  general,  import  an  intention  to  purchase  ;  but  where 
there  is  land  already  in  mortmain,  there  is  no  room  for  such  pre- 
sumption. Devise  of  money  to  build  or  repair  upon  land,  that  is  al- 
ready dedicated  to  the  same  use,  is  not  within  the  statute ;  that  was  the 
ground  of  the  determination  in  Brodie  v.  The  Duke  of  Chando8.(p) 
Though  it  appears  there  is  a  vacant  piece  of  ground  in  the  parish, 
the  will  does  not  point  at  the  piece  of  ground.  The  will  does  not 
say,  '*  to  repair  or  rebuild  the  school  house  now  standing  on  the 
piece  of  ground ;  she  meant  to  have  a  school  house  of  her  own  foun- 
dation ;  she  had  no  right  to  say,  that  the  school  house  which  is  now 
standing  should  be  henceforward  considered  as  the  foundation ;  and 
he  dismissed  the  information. 

So,  in  Pelham  v.  Ander8on,{q)  a  testator  directed  his  execut(Mrs  to 
build  and  erect  a  hospital,  for  which  purpose  he  charged  his  per- 
sonal estate  with  20001. ;  the  residue  to  the  same  uses  as  his  real 
estate.  The  legacy  of  20001.  was  declared  void  by  the  Statute  of 
Mortmain. 

So,  in  Attorney  General  v.  JVaa&,(r)  Catherine  JVa^A,  being  pos- 
sessed of  a  considerable  personal,  but  not  seised  of  any  real  estate, 
by  will  dated  1783,  after  giving  several  legacies,  gave  the  residue  of 
her  real  and  personal  estate  to  trustees,  upon  trust,  as  soon  as  con- 
veniently might  be,  after  her  decease,  to  cause  to  be  erected  and 
built  within  that  part  of  the  parish  of  St.  Peter^  within  the  borough 
of  DroUtoich  and  county  of  Worcester,  a  dwelling  house  or  tenement 
of  such  si^e  or  dimensions  as  they  should  see  proper;  and  that  the 
same  when  erected  and  built,  should  be  by  them  appropriated  for 
the  use  of  a  school  house,  for  educating,  clothing,  and  maintaining 
such  a  number  of  poor  boys  and  girls,  parishioners,  with  the  said 
parish,  as  her  trustees  and  their  heirs  should  see  proper,  and  find 
the  interest,  produce,  and  profits  of  her  real  and  personal  estate  and 

o)  Suhra^  last  page.  (  (i)  Sufira,  p.  131,  of  this  volunw. 
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effects,  sufficient  to  support  and  maintain,  according  to  the  true  in- 
tent and  meaning  of  her  will.  She  then  gave  several  directions  for 
the  government  of  the*school,  and  directed  and  empowered  her  said 
trustees,  out  of  her  real  and  personal  estate,  to  purchase  such  spot 
of  ground  within  the  said  parish  of  St.  Peter ^  as  they  should  see  pro- 
per, for  the  puipose  of  erecting  the  said  house  or  school.  The  trus- 
tees having  bought  a  proper  piece'  of  ground  with  their  own  money, 
for  the  erection,  which  they  offered. as  a  g^  to  the  charity,  the  in- 
formation prayed  an  account  of  the  testatrix's  property,  and  that  the 
charity  might  be  carried  in  effect.  But  to  so  much  of  the  bill  as 
prayed  that  the  charity  might  be  carried  into  execution,  one  of 
the  defendants  demurred,  and  showed  for  cause  of  demurrer,  that 
the  charitable  legacies  were  void  in  law.  And  Lord  Thurlow^  C, 
allowed  the  demurrer. 

So,  in  the  case  of  Foff.y.  Foy,{s)  Sydney  HoUis  Fojfy  by  will, 
dated  1783,  gave  10002.  towards  the  erection  and  endowment  of  a' 
hospital  in  the  county  of  Dorset.  And  Lord  Kenyan^  then  Master 
of  the  RoUs,  observed,  that  if  it  were  necessary  to  buy  land,  to  build 
the  hospital  upon  it,  it  must  clearly  be  within  the  statute;  but  it 
might  go  in  aid  of  the  endowment  of  any  hospital  already  existing. 
He  therefore  referred  it  to  the  Master  to  inquire  whether  there  was 
^y  hospital  existing  in  Dorsetshire.  The  next  clause  in  the  will 
was,  "I  give  800Z.  for  the  purpose  of  erecting  and  endowing  a 
school."  Upon  these  two  clauses,  the  determinations  were  different ; 
the  former  was  referred  to  the  Master,  because  the  testator  pointed 
to  the  hospital  which  was  then  erecting ;  but  as  to  the  latter,  hiB 
Honour  declared  it  void,  and  said,  that  he  should  also  have  declared 
the  other  void  if  there  had  not  been  an  existing  hospital. 

So,  in  the  case  of  Chapman  v.  Brawn,{t)  Elizabeth  BrookeSy  by 
her  will,  dated  1776,  gave  5Z.  to  each  of  her  relations,  if  she  should 
have  any  poor  relations  at  her  death,  so  far  as  the  second  degree, 
who  would  be  said  to  be  in  want :  and,  after  directing  all  her  wear- 
ing apparel  to  be  distributed  among  her  poor  relations,  at  the  dis- 
cretion of  her  executors,  she  gave  the  residue  of  her  real  and  per- 
sonal estate  and  effects,  to  her  executors,  after  payment  of  debts, 
funeral  expenses,  and  legacies,  for  building  or  purchasing  a  chapel 
for  the  service  of  God  :  and  she  gave  her  two  small  silver  waiters, 
her  large  silver  cup,  and  her  best  damask  table  cloth,  and  two  da- 
mask napkins,  for  the  use  of  the  communion  table  $  and  requested 
that  her  bureau  bookcase,  with  all  her  books,  might  be  deposited  in 
the  said  chapel ;  and  desired,  that  the  chapel  might  be  where  it  should 
appear  to  her  executors  to  be  most  wanted  :  and  if  any  overplus  re- 
mained, after  purchasing  or  building  the  same,  she  requested  that  it 
^ight  go  towards  the  support  of  a  faithful  gospel  minister,  not  to  ex- 
ceed 201.  a  year ;  and  if,  after  that,  any  overplus  remained,  she  desired 
that  it  might  be  laid  out  in  such  charitable  uses  as  her  executors 
should  think  proper  ;  and  she  appointed  the  plaintiff  and  another 
person  (who  renounced  the  executorship)  executors.  The  bill  pray- 
ed an  execution  of  the  trusts  in  the  will.  Sir  William  Grant,  M. 
R.  observed  :  "  The  only  question  is,  with  regard  to  the  validity  of 
the  bequest  for  charitable  purposes.-    It  is  contended  for  the  heir  at 

(»)  Cited  3  Bpo.  C,  C,  593.  (r)  6  Vcs,  404. 
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law,  that  as  to  the  real  estate,  the  devise  is  void :  and  that  unques- 
tionably is  so.  It  is  also  clearly  void  as  to  the  mortgage.  By  the 
next  of  kin  it  is  contended,  that  the  disposition  is  voidy  so  far  as  it 
directs  the  residue  to  be  laid  out  in  building  or  purchasing  a  chapel ; 
and  it  is  contended  by  the  Mtomey  General^  on  behalf  of  the  charity, 
that  being  in  the  alternative,  to  build  or  purchase,  if  either  of  those 
purposes  could  legally  be  effected,  the  trust  ought  to  be  carried  into 
execution  ;  and  that  undoubtedly  would  be  so.  It  is  insisted,  that 
the  purpose  to  build  a  chapel  upon  ground  already  in  mortmain,  is 
legal;  though  to  purchase  ground  for  the  purpose  of  buildings 
chapel,  is  not  tegal.  The  Mtomey  General  v.  BowleSi{u)  was  re- 
ferred to  as  an  authority,  that  if  there  is  a  bequest  of  money  to  be 
laid  out  in  building  a  chapel  or  school,  the  intention  is  to  be  taken 
to  be,  to  build,  in  case  a  piece  of  ground  already  in  mortmain  could 
be  found  for  that  purpose  ;  and  that  case  is  undoubtedly  an  authori- 
ty for  that.  But  this  case  appears  to  have  been  over-ruled  by  a  great 
number  of  subsequent  decisions.''  His  Honour,  after  discussing  the 
case  before  stated,  proceeded  thus  :  ''In  this  case,  the' alternative  is 
to  build  or  purchase.  It  is  admitted,  a  bequest  to  purchase  would 
be  void;  and  it  is  determined  by  all  those  eases,  that  a  bequest  for 
the  purpose  of  building  a  chapel  is  equally  void.  That  bequest, 
therefore,  falls  to  the  ground.  The  next  question  arises  upon  the 
direction,  that  if  any  overplus  remains,  after  the  purchasing  or  build- 
ing the  chapel,  it  shall  go  towards  the  support  of  a  faithful  gospel 
minister,  not  exceeding  20Z.  a  year.  It  is  contended  by  the  next  of 
kin,  that  this  is  a  bequest  dependent  upon  the  former;  and  that  fail- 
ing, this  must  likewise  fail,  upon  the  authority  of  the  Attorney  Gene-' 
ral  V.  Goulding,{x)  The  late  Master  of  the  RoUs  seemed  to  doubt 
a  little  the  doctrine  of  that  case,  in  the  Attorney  General  v.  The  Earl 
of  Winchelsea.(y)  But  afterwards,  in  the  Attorney  General  v.  BouU-- 
beey{z)  he  approved  of  that  doctrine,  and  acted  upon  it.  It  is  then 
contended,  that  this  is  not  dependent  upon  the  other  purpose ;  but 
it  is  for  the  support  of  a  minister  generally,  not  at  that  chapel.  I 
am  clearly  of  opinion  she  must  have  meant  a  minister  in  that  chapel 
which  she  intended  to  be  purchased.  It  would  be  quite  absurd  to 
suppose  she  intended  no  provision  for  the  minister  of  her  own  chapel; 
but  that  a  provision  should  be  made  for  the  minister  at  some  other 
chapel,  to  be  built  by  a  stranger.  Therefore  upon  the  authority  of 
the  Attorney  General  v.  G<mldingj  and  the  Attorney  General  v. 
BouUbee^  that  bequest  must  fail,  as  the  chapel  is  not  to  have  exis- 
tence." 

So  also,  a  bequest  to  individuals  or  a  society  not  holding  land  in 
mortmain,  provided  they  would  furnish  lands  for  charitable  purpo- 
ses is  void ;  as  in  the  case  of  Attorney  General  v.  Davies,{a)  wherein 
Thomas  Dames,  by  will  dated  1801,  bequeathed  as  follows  :  ''  The 
sum  of  5000L  more  or  less,  as  may  be  wanted,  to  build  twelve  alms- 
houses, purchase  the  ground,  six  for  poor  men,  six  for  poor  women> 
economy  and  convenience  observed  in  the  structure."  And  then 
he  gave  the  remainder  of  his  property  for  the  use  of  the  Orphan 
School  in  the  City  Roadj  under  the  direction  of  the  committee  of 

(u)  Su/iroy  p,  132.  ofthis  vdome.  (x)  Infra.  (y)  /n/m. 

(z)  Infra.  (a)  9  Vcs.  535. 
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that  school  for  the  time  being,  provided  they  would  furnish  a  piece 
of  ground  near  the  school  to  build  the  aforesaid- houses  on.  Upon 
the  question,  whether  these  dispositions  were  within  the  statute  of 
9  Geo.  2.  c.  36,  Sir  W.  Grant,  M.  R.  said,  "It^must  be  admitted, 
that  if  the  will  stopped  with  the  bequest  of  the  50002.  it  would  be 
wholly  void ;  for  the  testator  gives  it  expressly  to  purchase  land ; 
and  even  if  he  had  said  nothing  about  purchasing,  a  bequest 
of  money  to  build  almshouses  would  be  void  according  to  the 
latter  determinations;  as  the  Court  will  not  imply  an  intention 
of  which  the  will  affords  no  trace,  that  if  the  land  should  be  given, 
then,  and  then  only,  the  building  shall  take  place;  and  if  the 
original  intention  be  a  purchase,  an  offer  to  give  will  not  cure 
it;  for  in  the  Attonwy  General  y.  JSfashjib)  the  trustees  had  pur- 
chased land  with  their  own  money,  and  they  offered  to  give  the  land, 
yet  the  Court  refused  to  give  it  effect.  But  it  is  said  in  this  case, 
.  that  in  the  subsequent  part  of  the  will  the  testator  has  relinquished 
the  first  intention  of  purchasing,  and  has  made  a  provision  for  erect- 
ing almshouses  upon  ground  to  be  given  by  the  committee  of  the  Or- 
phan Hospital,  who  by  the  information,  offer  to  give  this  ground. 
Therefore,  it  is  said,  the  charity  may  be  executed  according  to  his 
latter  intention,  without  any  violation  of  the  Act.  But  the  testator 
proposes  to  the  committee  a  gift,  and  offers  them  the  residue,  as  a 
consideration  for  ^heir  furnishing  land  for  his  almshouses,  and  taking 
the  management  of  them  and  his  affairs.  He  does  not  mean  to  give 
Uiem  any  part  of  the  residue  unless  they  supply  the  ground  for  his 
almshouses.  He  says,  '  I  will  give  your  charity  money  if  you  will 
find  land  for  mine.'  What  is  this  but  laying  out  money  in  land? 
It  may  be  more  or  less  advantageous  to  them,  but  still  it  is  a  mere 
bargain;  money  offered  if  land  is  given  in  return.  It  is  an  absurd 
distinction,  that  a  testator  shall  not  give  land  to  a  charity,  but  he 
may  give  money  in  consideration  of  another's  giving  land  for  a  cha- 
rity. If  I  am  right  in  holding,  that  this  is  a  bequest  of  a  residue  to 
be  laid  out  in  land,  two  consequences  will  follow:  1st.  That  such 
bequest  of  the  residue  is  void.  2dly.  That  the  bequest  for  erecting 
almshouses  is  void,  because  they  are  to  be  erected  only,  by  what  I 
consider  a  purchase  of  land.  It  may  be,  if  the  whole  scheme  might 
be  carried  into  effect,  that  the  Orphan  School  might  have  a  benefit, 
for  there  might  be  a  surplus;  and  only  what  is  equivalent  to  the  land 
for  the  almshouses  is  to  be  applied.  But  it  is  impossible  to  make 
an  appointment,  and  to  declare  the  bequest  of  the  residue  void  for 
a  part  and  good  for  the  rest.     If  the  principle  fails,  the  subsidiary 

Eart  must  fail  along  with  it.  The  wish  is  to  connect  the  alms- 
ou9es  and  their  school,  and  to  benefit  the  latter  because  of.  the 
benefit  to  be  expected  from  their  school.  It  is  only  on  account  of 
their  contributing  to  his  plan  that  he  gives  to  them.  This  bequest 
of  the  residue  is  therefore  wholly  void."(c)  The  decree  was  after- 
wards confirmed  by  the  Chancellor,  who,  with  reference  to  the  resi- 
due, observed,  that  if  the  primary  gifl  f0.ils,  the  secondary  gift  being 
totally  uncertain,  and  fluctuating  from  time  to  time,  the  whole 
must  faiK 

(b)  3  Bra  C,  C.  SQS,9ufira,  p.  133.  ofthisvoL 

[c)  See  also  Chafiman  v»  Brown,  §ufira,  and  6  Ves,  404. 
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To  the  preceding  cases  that  of  Attorney  General  v.  Munbyid) 
before  stated,  may  be  added,  and  to  which  the  Reader  is  referred. 

But  though  a  bequest  of  a  sum  of  money  to  erect  a  school,  gene- 
rally is  void,  yet  where  there  is  an  express  direction  that  land  shall 
not  be  purchased,  the  bequest  will  be  supported. 

Thus  in  the  case  of  Henshaw  v.  Atkin8on,(e)  Thomas  Henshaw 
by  will,  in  1807,  bequeathed  as  follows:  "Whereas  it  is  my  wish 
and  intention  that  a  Blue  Coat  School  be  created  at  Oldham^  and 
a  Blind  Asylum  established  at  Manchester^  under  the  management 
and  direction  of  certain  trustees  to  be  hereafter  appointed,  I  hereby 
give  and  bequeath  20,000/.  in  trust,  to  the  said  trustees,  to  each  of 
the  said  charities,  subject  to  such  uses,  limitations  and  conditions 
as  shall  afterwards  be  determined  for  the  government  thereof;  but 
I  direct  that  the  said  monies  shall  not  be  applied  in  the  purchase  of 
lands,  or  the  erection  of  buildings;  it  being  my  expectation  that 
other  persons  will,  at  their  expense,  purchase  lands  and  buildings 
for  those  purposes.  And  as  for  and  concerning  all  the  rest,  residue 
and  remainder  of  my  personal  estate,  I  giVe  and  bequeath  the  same, 
in  trust,  to  the  trustees  of  the  said  intended  charities,  to  be  equally 
divided,  and  for  the  equal  benefit  of  each  of  tha  said  charities."  The 
testator  appointed  John  Atkinson  and  Joseph  Atkinson,  (two  of  the 
d^endants)  and  the  plaintiff  Sarah  Henshaw,  executors  and  execu- 
trtx  of  his  will.  By  a  codicil,  the  testator  gave  20,000i.  more  to  the 
Blue  Coat  School,  and  empowered  his  executors  to  fix  the  establish- 
ment of  the  Blue  Coat  School  at  Manchester,  instead  of  Oldham,  if 
they  thought  it  more  convenient.  By  another  codicil,  he  nominated 
trustees  for  the  school,  with  power  to  fill  up  the  number  from  time 
to  time,  and  then  proceeded  thus :  "  It  is  my  will  and  intention 
that  the  sums  which  I  have  bequeathed,  of  40,000Z.  to  the  Blue 
Coat  School,  and  20,0001.  to  the  Blind  Asylum,  making  together 
60,000{.,  shall  continue  in  the  house  or  firm  at  Oldham,  in  confor- 
mity to  and  during  our  articles  of  partnership,  and  for  such  longer 
time  as  my  executors  consider  the  principal  and  interest  of  the  said 
sum  secure  for  the  benefit  of  the  said  charities ;  it  being  my  will, 
that  the  interest  of  the  said  60,0002.  be  paid  annually  to  the  trus- 
tees of  the  said  charities,  for  the  maintenance  and  support  thereof.'' 
And  the  testator  made  a  fourth  codicil  to  his  will,  27th  July  1809, 
but  it  was  not  executed  and  attested  as  required  for  passing  real 
estates,  or  for  effecting  a  revocation  of  a  devise  of  real  estates. 
This  paper  writing  was  as. follows:  "  I,  Thomas  Henshaw,  do 
make  this  codicil  to  my  last  will  and  testament,  and  hereby  re- 
voke and  make  null  and  void  my  legacy  of  the  close  of  ipeadow 
land,  called  FrankhiU,  which  I  have  devised  to  James  Barker,  it 
being  my  intention  to  appropriate  the  said  close  for  the  building  of 
a  Blue  Coat  School,  which  I  have  endowed  by  my  last  will."  The 
question  was,  whether  the  bequests  for  the  establishment  of  a  Blue 
Coat  School  and  Blind  Asylum,  were  void  by  the  statute  9  Geo.  2.  c. 
36.  Sir  John  Leach,  V.  C.  in  giving  judgment,  said,  "It  is  now 
perfectly  well  settled,  that  if  a  testator  gives  personal  property  to 
erect  and  endow  a  school  or  hospital,  it  must  be  considered,  unless  it 
be  otherwise  declared,  that  it  was  his  intention  that  land  should  be 

id)  1  Mer.  327,  tufira,  p.  127  of  this  volume.  (e)  3  Mad.  306. 
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acquired,  and  buildings  made,  as  necessary  parts  of  his  purpose ; 
but  here,  the  testator  has  expressly  directed  that  no  part  of  the 
money  bequeathed  is  to  be  so  applied."  His  Honour  then  referred 
to  the  clauses  in  the  will,  and  the  bequest  in  the  second  codicil  res- 
pecting the  monies  bequeathed  remaining  on  the  firm  at  OldJutm^ 
and  concluded  thus  :  *<  The  trustees  have,,  therefore,  a  title  to  this 
annual  payment  fyom  the  death  of  the  testator,  and  must  apply  it  in 
the  maintenance  and  support  of  the  charities,  although  the  expecta- 
tions of  the  testator,  with  respect  to  the  purchase  of  lands  and 
buildings  by  other  persons,  are  wholly  disappointed.  In  fact,  these 
expectations  seem  to  have  failed  the  testator  in  his  lifetime ;  for  by 
his  fourth  codicil  he  expresses  an  intention,  not   perfected,  to  ap- 

;ropriate  a  particular  close  for  the  building  of  the  Blue  Coat  School, 
^hese  charities  must  therefore  be  established,  and  when  the  ac- 
counts are  taken,  the  particular  manner  of  the  administration  of 
them  will  come  to  be  considered." 

10.  We  conclude  the  present  section  with  observing,  by  way  of 
further  exception,  that  a  bequest  of  monies  to  be  raised  out  of  real 
estate,  for  the  purpose  of  erecting  a  monument  to  the  testator's 
memory  is  not  within  the  Statute  of  Mortmain. 

Thus,  in  the  case  of  Mellick  v.  TAe  President  and  Guardiana  of  the 
Jtsylumy(f)  R.  Russell,  by  his  will,  dated  1784,  after  desiring  that 
he  might  be  buried  at  the  east  end  of  the  vault  of  the  parish  church 
o(St.  John,  SotUhwarki  and  giving  various  minute  directions  respect* 
ing  his  funeral,  and  bequeathing  several  pecuniary  legacies,  devised 
his  freehold  estates  to  trustees,  upon  trust  to  sell,  and  apply  the  pro- 
duce as  follows,  namely,  2000t  in  erecting  a  monument  to  perpe- 
tuate his  memory  in  the  parish  of  St.  John,  Southwark ;  1001.  to  Dr. 
Samuel  Johnson  on  condition  of  his  writing  an  epitaph  to  be  inscribed 
on  his  said  monument ;  and  the  sum  of  twenty  guineas  to  the  rec- 
tor of  the  parish  of  St.  John^s,  on  condition  of  his  consenting  to  the 
placing  up  of  the  monument  The  testator  directed  the  monument 
io  be  immediately  set  about  after  his  decease;  and  to  be  completely 
finished  as  soon  as  possible,  not  to  exceed  one  year  after  his  decease. 
The  residue  of  the  monies  arising  from  the  sale  was  to  be  applied 
in  payment  of  some  of  his  legacies.  The  testator  then  gave  lega- 
cies payable  out  of  his  personal  estate,  to  several  charitable  institu- 
tions. In  the  event  of  the  rector  of  St.  John's  refusing,  he  revoked 
his  legacy,  also  the  legacy  given  to  the  parish  school ;  and  in  that 
event,  he  desired  to  be  interred  in  the  parish  of  iS^  George  the 
Martyr,  and  gave  similar  legacies  to  the  rector  and  school  of  that 
parish.  The  residue  of  his  personal  estate,  the  testator  gave  to  the 
Asylum,  providing  that  it  should  be  liable  to  keep  his  monument  in 
repair.  *The  testator  died  in  1784,  and  in  the  following  year,  a  bill 
was  filed  for  carrying  the  trusts  of  the  will  into  execution.  The 
Master's  report  in  1799,  stated,  that  all  the  sums  charged  on  the 
real  estate,  except  the  2000Z.  given  to  erect  the  monument,  and  the 
twenty  guineieis  to  the  rector  of  St.  John^s,  had  been  paid  out  of  the 
rents  and  profits ;  and  that  there  was  a  balance  arising  fiK>m  the 
rents  remaining  in  the  trustees  hands,  and  which,  with  the  sum  of 
4661.  3«.  7d.  would  be  sufilieient  to  meet  those  two  sums.     UpoD 

(/)  1  Jac  C,  C,  p.  18a 
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the  petition  of  John  MeUiek  and  Sarah  his  wife,  (who  was  the  tes- 
tator's heir  at  law)  an  order  was  made,  in  1799,  that,  on  payment  by 
the  petitioners  of  the  4662.  3^ .  7d.  to  the  trustees,  he  should  convey 
the  freehold  estates  to  SareA  MeUick  and  her  heirs,  or  as  she  should 
appoint.  The  estates  were  conveyed  accordingly,  and  Sarah  MeUick 
died  in  1803,  leaving  the  plaintiff  JbAn  MeUick,  her  eldest  son  and 
heir  at  law,  and  administrator.  The  rector  o£  the  parish  of  St.  John 
refused  to  permit  the  erecting  of  the  monument,  and  the  2000Z.  and 
21L  had  not  been  applied  for  that  purpose,  but  paid  by  the  trustees 
to  the  Asylum.  Some  funds,  arising  from  the  real  and  personal  es- 
tates of  the  testator,  had  been  paid  into  Court.  A  bill  of  revivor 
and  supplement  was  filed  by  the  president  and  guardians  of  the 
Asylum  claiming  the  ftind  in  Court,  and  a  cross  bill  was'  filed  by  the 
plaintiff  claiming  as  heir  at  law,  and  administrator  of  hijs  mother, 
for  the  sums  of  2Q211.  given  for  the  purpose  of  erecting  the  monu- 
ment, with  interest,  and  so  much  of  the  funds  in  Court  as  arose  from 
real  estate.  The  president  and  guardians  of  the  Asylum  stated  they 
were  ready  to  apply  according  to  the  directions  of  the  will.  It 
was  understood  the  present  rector  of  St,  John  was  willing  that 
the  monument  should  be  erected.  And  it  was  contended  for 
the  heir  at  law,  that  the  trust  for  the  erecting  the  monument  was 
void  under  the  statute  of  9  Geo,  2.  c.  36 ;  and  Durour  v.  Mot- 
teux,(g)  and  Hawse  v.   Chapman^{h)   were   cited ;  and   that  the 

S'ft  had  failed  by  the  refusal  of  the  rector  of  St.  John^s  ;  and  that 
e  testator's  intention  was,  that  the  monument  should  be  erected 
within  a  year,  or  not  at  all;  and  that  the  consequence  would  be 
a  resulting  trust  for  the  heir.  For  the  Asylum,  it  was  insisted, 
that  the  question  was  decided  by  the  former  decree,  and  by  the 
order  in  1799.  Sir  Thomas  Plumer,  M.  R.  observed,  the  first  ob- 
jection that  is  made  to  this  gif^  is  upon  the  Statute  of  Mortmain; 
that  it  is  a  devise  to  a  charitable  use,  and  therefore  void.  If  this 
were  the  only  question,  I  strongly  incline  to  think,  that  it  would 
not  constitute  any  valid  objection,  for  I, think  that  this  is  not  a  cha- 
ritable use  within  the  meaning  of  the  statute.  The  statute  does  not 
condemn  the  application  of  property  to  charitable  purposes,  but  in 
order  to  protect  persons  in  extremis  from  imposition,  permits  it  only 
by  a  deed  enrolled  in  the  lifetime  of  the  donor :  in  this  it  is  contrary 
to  the  former  law,  which,  while  it  rendered  a  gifl  to  superstitious 
uses  void,  excepted  gifts  to  charitable  uses,  and  held  them  good. 
Now  what  are  charitable  uses,  has  been  declared  by  the  statute  of 
Elizabeth,[%)  and  in  Duke.{k)  They  are  when  the  donor  appropri- 
ates a  gifk  either  to  charity  or  to  some  public  pui'pose,  such  as  the 
'repair  of  bridges,  ports,  havens,  &c.  not  operating  in  any  manner  to 
the  benefit  of  himself.  But  the  Statute  of  Mortmain  does  not  bear 
a  resemiblance  to  any  thing  like  a  sumptuary  law,  and  does  not  apply 
to  property  expended  like  this,  by  the  party  on  himself,  for  the  gra- 
tification of  his  own  vanity,  on  an  object,  which,  instead  of  having 
any  similitude  to  charity,  is  the  very  reverse  of  it :  the  builder  of 
the  monument  is  to  be  paid  for  his  labour  only.  It  stands  on  the 
same  footing  as  an  expensive  funeral ;  audit  has  never  been  argued 

)  1  Ves.  320.  and  see  Vol.  L  p.  366.        (A)  4  Ves.  542.  and  see  Vol.  I.  p.  647. 
7)  43  sUt.  c.  4.  (k)  Page  131. 


a 


140    •  Of  Testamentari/  Dispositions        [Ch.  XIX, 

that  the  expenses  of  a  funeral  cannot  be  defrayed  out  of  real  estate. 
There  is  nothing  to  control  the  general  right,  incident  to  property, 
of  disposing  of  it  either  in  the  party's  lifetime,  or  after  his  death,  as 
he  may  think  proper  :  and  though  the  sum  which  this  testator  has 
devoted  to  the  erection  of  his  monument,  may  be  disproportioned 
to  his  station  in  life,  the  Court  cannot,  on  any  such  grounds,  extend 
the  construction  of  tha  statute/'  On  the  other  ground,  bis  Honour 
was  of  opinion,  it  could  not  be  the  intention  of  the  testator  that  the 
monument  should  be  erected  at  so  remote  a  period  as  the  present, 
(37  years,)  but,  on  the  contrary,  within  a  year  after  his  death  ;  and 
it  appeared  to  be  his  intention,  if  not  expressed,  yet  strongly  implied, 
that  in  the  event  of  the  rector's  refusal  within  that  time  the  monu* 
ment  should  not  be  erected  at  all.  And  his  Honour  decreed,  that 
the  plaintiff,  the  testator's  heir-at-law,  was  entitled  to  the  sum  of 
20212.  with  interest  at  52.  per  cent,  from  1799,  when  the  accounts 
relating  to  the  freehold  estates  were  closed. 

Sect.  V.   Construction  of  charitable  Bequest^  and  administra- 
tion of  the  Fund. 

Having  considered  what. are  valid  testamentary  dispositions  to 
charitable  uses,  we  proceed  in  this  section,  to  treat  of  the  rules 
adopted  by  the  Court  of  Chancery  in  the  construction  of  bequests 
to  charity,  and  in  the  administration  of  the  fund,  which,  according 
to  those  rules,  it  considers  the  testator  has  rendered  disposable  for 
charitable  purposes. 

It  was  observed  in  a  former  page,  that  the  Court  is  liberal  in  its 
construction  of  these  charitable  dispositions ;  and  this  is  in  confor- 
mity with  the  Civil  law.(2)  So  that,  where  a  testator  has  merely  ex- 
pressed an  indefinite  purpose  of  charity,  without  at  all  or  not  suffi- 
ciently specifying  the  particular  mode  in  which,  or  the  objects  in 
favour  of  whom,  he  intends  those  charitable  purposes,  shall  be  car- 
ried into  execution ;  the  Court  will  support  the  general  charitable 
purpose  ;  so  also  where  thef  testator  has  specified  a  particular  object 
or  mode  of  applying  his  bounty,  and  that  specific  object  or  mode  of 
application  (not  clearly  being  of  the  essence  of  the  gifl)  fails,  or 
becomes  impracticable ;  or  where  the  fund  is  more  than  sufhcient 
for  the  purpose  specified ;  in  all  these  and  similar  cases,  the  general 
charitable  purpose  will  be  supported. 

With  respect  to  the  mode  of  carrying  into  effect  the  charitable 
intention  of  the  testator,  we  observe — 

Firsts  that  where  the  legacy  is  not  given  to  trustees^  but  to  charity 
generally,  and  the  testator  omits  to  name  the  object  to  be  benefited, 
or  any  person  to  select  the  object ;  in  such  case  it  rests  with  the 
King,  as  parens  patria^y  under  sign  manual,  to  point  out  the  chari* 
table  objects ;  and  the  Court  of  Chancery  directs  the  Attorney  Ge- 
neral, in  whose  name  the  bill  must  be  filed,(m)  to  apply  to  the  Crown 
accordingly.  The  Reader  is  reminded  that  the  Attorney  General 
is  a  necessary  party  to  all  suits  for  charitable  funds,  except  where 
a  legacy  is  given  to  the  officer  of  an  established  institution,  as  part 
of  its  general  funds.(n) 

0  Dom.  2  v.  p.  161-2.  (m)  See  Moggrkige  v.  Thackweil,  7  Ves.  75^6. 

n)  1  Sim.  6c  Stu.  4a 
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Secondly^  that  in  those  cases,  where  the  testator  refers  to  some 
future  selection  of  the  objects  to  be  made  by  himself,  or  others ;  or 
where  he  nominates  certain  objects ;  or  where  the  legacy  is  origi- 
nally given  to  trustees,  generally,  or  otherwise ;  the  Court  will  not 
only  support  the  gift,  but  take  upon  itself  the  application  of  the 
fund ;  and  for  that  purpose,  direct  a  scheme  to  be  laid  before  the 
Master.ro) 

In  all  these  cases^  where  the  testator  has  originally  by  his  will 
Tested  the  execution  of  his  charitable  purposes  in  trustees,  or  other 
persons,  having  a  power  of  selection,  and  which  purposes  are  origi* 
nally  indefinite  or  become  so  expostfacto^  the  Court  assumes  the  ad-* 
ministration  of  the  fund,  not  in  a  strict  sense,  because  it  is  an  inde- 
finite gift  to  charity,  but  because  it  is  a  trust,  and  in  exercise  of  its 
peculiar  jurisdiction  over  that  species  of  property  ;  so  that  it  is  im- 
material, whether  all  or  any  of  the  trustees  originally  named,  or  the 
persons  having  the  power  of  selection,  happen  to  die  during  the  tes- 
tator's lifetime,  or  after  his  death,  without  executing  the  charitable 
trust,  or  refuse  to  act ;  or  whether  the  name  of  the  trustee  or  per- 
son delegated  to  select  the  objects,  be  erased  by  the  testator,  and 
no  substitution  made ;  for  in  all  these  cases,  the  Court  will  take 
upon  itself  the  execution  of  the  charitable  trust. 

But  where  the  charity  is  to  be  administered  out  of  the  jurisdiction 
of  the  Court  of  Chancery,  it  will  not  take  into  its  own  hands  the 
administration. 

The  foregoing  observations,  it  is  presumed,  will  be  verified  by 

the  cases  stated  in  the  following  pages ;  in  the  detail  of  which, 

the  rules  respecting  the  construction  of  the  gift  itself,  and  the 

mode  of  applying  the  fund  when  given,  will  necessarily  be  blended. 

1.  The  first  rule  may  be  stated  thus  : 

Where  the  legacy  is.  given  to  charity  generally,  and  not  to  trus- 
tees, and  where  the  testator  does  not  name  the  object  he  intends  to 
benefit,  nor  any  person  to  select  that  object,  the  Court,  in  support 
of  the  general  charitable  intention  of  the  testator,  holds  the  gift  to 
be  a  fund  disposable  to  charity ;  but  the  nomination  of  the  objects 
devolves  upon  the  King  as  parens  patriae  under  his  sign  manual,  for 
which  the  Court  directs  the  Attorney  General  to  apply  accordingly. 
This  rule  may  be  collected  from  the  observations  of  Lord  Eldan  in 
Moggridgev.  ThackweUhefore  which,  the  rule  appears  to  have  been 
unsettled.  In  that  case,  his  Lordship,  after  citing  the  cfuse  of  the 
Attorney  General  y.  Mathews,{p)  Ahe  Attorney  General  \.  Syder- 
/en,(9)  and  CKff^ord  v.  Frances y{r)  says,  ''These  three  cases  seem  to 
have  established,  at  the  year  1679,  that  the  doctrine  of  this  Court 
was,  that  where  the  property  was  not  vested  in  trustees,  and  the  gift 
was  to  charity  generally,  not  to  be  ascertained  by  the  act  of  in- 
dividuals referred  to,  the  charity  was  to  be  disposed  of,  not  by  a 
scheme  before  the  Master,  but  by  the  King,  the  disposer  of  such 
charities  in  his  character  ot parens  patrueJ*^  This  distinction  is  also 
recognized  in  Paice  v.  The  Archbishop  of  Canterbury.{s) 

'  In  the  case  of  Attorney  General  v.  Sydfrfen,  Mr.  Syderfen,  the 
defendant's  brother,  by  his  will,  among  other  things,  charged  his 


m 


See  Moggridge  v,  ITiachuell,  ubi  ntfira.  {fi)  3  Levinz,  167". 

'  Vera,  234  (r)  Frecm,  C.  C.  330.  (»)  14  Vcs.  372. 
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manor  in  the  Westof  JEJngland  with  raising  1000/.  out  of  the  profits, 
to  be  applied  in  such  charitable  uses  as  he  had,  by  writing  under  his 
hand,  formerly  directed.  No  such  writing  being  found,  and  the  defen* 
dant,,the  brother  and  heir  at  law,  being  in  possession  of  the  estate,  the 
bill  was  brought  in  the  Attorney  General's  name,  at  the  relation  of 
the  governors  of  ChrisVs  Hospital,  setting  forth  the  will,  and  that 
no  such  writing  as  was  mentioned  therein  was  now  to  be  found ; 
and  that,  therefore,  the  application  of  this  charity  was  in  the  King  ^ 
and  charging  that  the  testator  had  frequently  expressed  good  inten- 
tion towards  this  hospital ;  and  that  the  King,  being  informed  that 
there  was  no  such  writing  to  be  found  as  aforesaid,  had  declared 
his  will  to  be,  that  the  money  should  be  laid  out  for  the  benefit  of 
the  mathematical  boys,  which  were  of  his  own  foundation  in  ChrisVs 
,  Hospital ;  and  it  was  prayed  that  the  sum  might  be  so  applied. 
Upon  the  hearing,  the  Lord  Keeper  said,  it  was  no  question  but  the 
charity  being  general  and  indefinite  (the  writing  not  being  to  be 
found),  the  application  of  the  money  was  then  in  the  King  :  and  His 
Majesty  having  declared  his  pleasure  to  have  it  disposed'  for  the 
benefit  of  the  mathematical  boys  of  his  foundation  in  ChrisVs  Hos- 
pital, he  thought  it  could  not  be  better  laid  out;  and  forasmuch  as 
by  the  will  it  was  intended  to  be  a  permanent  charity,  he  referred  it 
to  a  Master,  who,  by  the  approbation  of  the  Attorney  General^ 
should  see  it  laid  out  in  land  for  the  benefit  of  the  mathematical 
boys ;  and  decreed  accordingly. 

It  appears  as  Lord  Eldon  observes,(^)  from  the  papers  in  .the  last 
case,  that  previously  to  the  decree,  the  King's  sign  manual  had  been 
obtained,  and  was  brought  into  Court,  and  the  decree  was  made  ac- 
cording to  that ;  and  his  Lordship  said,  '^  That  the  hospital  found 
out  that  there  was  such  a  will,  and  if  so^  the  money  charge,  as  the 
law  then  stood,  was  clearly  at  the  disposal  of  the  King ;  that  it  was 
perfectly  familiar,  that  where  an  interest  of  such  a  kind  is  given  to 
charity,  or  where  there  is  an  escheat  for  want  of  heirs,  and  the  fact 
is  not  communicated,  it  is  usual  to  petition  the  King,  stating  there 
is  such  an  interest,  and  praying  some  reward,  upon  the  ground  of 
the  discovery.  The  hospital  had  petitioned  the  King  and  upon 
which  petition  the  Attorney  General  filed  his  information,  and  that 
produced  the  cause." 

In  the  case  of  Clifford  v.  Francis^[u)  a  testator  devised  the  sur- 
plus of  his  estate,  after  debts  paid,  to  his  executors,  to  be  disposed 
of  by  them  to  pious  uses  ;  the  question  was,  whether  the  Commit* 
sioners  for  charitable  uses  had  power  of  this?  And  the  Court  took 
this  difference,  that  when  money  is  given  to  a  charity,  without  ex- 
pressing what  charity,  there  the  King  is  the  dispenser  of  the  charity, 
and  a  bill  ought  to  be  preferred,  in  the  Attorney  General's  name,  for 
that  purpose  ;  but  if  the  charity  be  expressed,  there  it  is  in  the  power 
of  the  Commissioners  for  charitable  uses.  Lord  Eldon  observes, 
in  Moggridge  v.  ThackweUj(x)  that  he  cited  the  above  case,  to 
show  that  it  contained  a  doctrine  precisely  the  same  as  Attorney 
General  v.  Syderfenf  aifd  Attorney  General  v.  Matheivs :  thus  guard- 
edly mentioning  the  ease  in  reference,  as  it  is  presumed  to  the  fact. 


(/)  In  Moggridffe  v.  Thackwcllt  7  Vcs.  70. 
(tt)  Frcem.  C.  C. 


330.  (x)  7  Vcs.  74. 
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that  it  was  a  bequest  to  executors  as  trustees,  to  distribute ;  and  in 
which  case,  according  to  the  rule  as  now  settled,  the  fund  would 
have  been  distributable  by  the  Court,  according  to  a  scheme. 

In  the  case  of  Attorney  General  v.  MathewSj{y)  the  bequest  is  to 
the  poor  generally,  which  though  not  absolutely  indefinite,  is  so 
nearly  so  as  to  be  considered  a  bequest  to  charitable  uses  generally, 
and  is  subject  to  the  same  rules  as  cases  of  that  description.  In  the 
lastly  mentioned  case,  Friar  the  testator,  after  giving  to  several  par- 
ticular charities  by  his  will,  devised  the  surplus  for  the  good  of  the 
poor  people  for  ever.  A  bill  was  brought  that  the  surplus,  which 
Was  devised  indefinitely,  might  be  applied  for  the  benefit  of  ChrisVa 
hospital ;  by  the  King's  direction,  it  was  so  decreed,  although  there 
were  poor  kindred  of  the  testator,  who  insisted  they  were  within  the 
equity  of  that  general  devise  to  a  charity.  There  is  a  much  fuller 
report  of  this  case  in  Levinz,(z)  and  it  appears  to  be  reported  in 
Finch,{a)  by  the  name  of  Jones  v.  Peacock.  From  the  report  in  Le- 
vinz  it  appears  that  the  estate  had  been  conveyed  by  feoffment  to 
feoffees  to  the  uses  of  the  testator's  will,  the\iltimate  use  being  that 
the  feoffees  should  stand  seised  to  the  use  of  the  poor  in  general  for 
ever ;  but  with  reference  to  this  circumstance.  Lord  Eldon  observes 
in  Moggridgey.  Thackwelly  it  was  difficult  to  say  there  the  trustees 
were  to  determine  what  poor  people  were  to  take,  recollecting  what 
the  law  did  upon  uses  so  expressed,  you  cannot  well  call  them  trus- 
tees for  the  poor.  The  difficulty  in  this  case  is,  that  it  seems  a  de- 
vise to  trustees  still  exiating,  and  that  the  meaning  was,  that  the  dis- 
tribution should  be  by  them,  if  they  thought  proper  ;  but  Lord  Aps- 
ley  thought  otherwise. 

The  rule  is  the  same  where  the  charity  named  is  void,  as  against 
the  policy  of  the  law.  There  the  Court  will  give  efiect  to  the  cha- 
ritable purpose  of  the  testator,  and  support  the  legacy  ;  but  the  dis- 
tribution of  the  fund  will  rest  with  the  Crown.  Of  this,  the  case  of 
De  Costa  v.  De  Pas  before  stated,(&)  is  an  instance,  in  which  the 
King,  by.  sign  manual,  directed  the  mode  in  which  the  charitable 
fund  was  to  be  apf  lied.  Upon  this  case  Lord  Eldon  observes,  that 
the  decision  must  have  been  upon  the  principle  that  the  testator's 
principal  intention  was  charity. 

In  the  case  of  Attorney  General  v.  Baxter ^{c)  the  same  principle 
was  recognized.  There  Robert  Mayot  bequeathed  6O0L  to  Mr. 
Baxter,  to  be  distributed  by  him  among  sixty  pious  ejected  minis- 
ters. The  Lord  Keeper,  conceiving  the  charity  against  law,  ad- 
judged it  void ;  and  that  the  money  should  be  applied  for  the  build- 
ing of  Chelsea  Hospital :  but  it  being  observed  to  the  Court,  that 
the  practice  had  always  been  tb  apply  charities  in  eodem  modo,  and 
this  being  intended  for  ejected  ministers,  should  go  amongst  the 
clergy ;  and  thereupon  the  Lord  Keeper  decreed  it  for  the  mainte- 
nance of  a  chaplain  for  Chelsea  Hospital*.  The  decree  was  after- 
wards reversed  by  the  Lords  Commissioners ;  and  the  600{.  was  or- 
dered to  be  distributed  according  to  the  will.  Lord  Hardwicke,  in 
his  notes,((i}  says,  "  This  decree  was  reversed,  not  upon  any  thing 

(y)  Also  called  Frier  v.  Peacock,  and  jIu.  Gen.  v.  Peacock. 

iz)  167.  (a)  245.  (d)  102af  this  volume.  Amb.  228. 

(c)  1  Vern,  247.  (c/)  Per  Lord  Eldon  in  Moggridge  v.  ThachvelL 
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contradictiiig  the  general  principle  reported  to  have  been  stated, 
but  because  really  a  legacy  to  sixty  particular  ejected  ministers,  to 
be  named  by  Baxter^  and  as  of  a  legacy  to  those  sixty  individuals." 
Lord  Hardwicke,  therefore,  affirms  the  principle,  but  asserts  that  it 
was  ill  applied  in  that  case. 

So  also  in  Gates  v.  Janes,  cited  in  attorney  General  v.  GtiMe,(c) 
where  a  charity  was  given  to  maintain  popish  priests,  it  was  applied 
to  other  uses  by  the  King. 

We  proceed  to  the  cases  illustrating  the  second  general  rule  be- 
fore stated,(cf)  in  all  of  which  we  shall  find  the  charitable  purpose 
supported,  and  the  Court  pointing  out  the  mode  of  distributing  the 
fond. 

For  the  convenience  of  the  Reader,  and  for  the  sake  of  more  easy 
reference,  we  shall  divide  the  rule  into  its  different  component  mem- 
bers, and  attempt  a  classification  of  the  cases,  according  as  they 
exemplify  and  establish  each  branch  of  the  rule.  In  the  course  of 
the  inquiry,  the  Reader  will  notice  that  some  individual  cases  serve 
at  once  to  illustrate  several  parts  of  the  rule. 

1.  We  begin  with  that  class  of  cases,  in  which  there  are  neither 
trustees  nor  objects  named,  nor  persons  to  select  those  objects ;  but 
the  testator  gives  the  legacy  to  suoh  charitable  purposes  as  he  should 
by  9L  future  instrument  in  writing  appoint,  and  he  omits  to  make  any 
appointment :  in  such  case  the  legacy  will  be  supported,  and  the 
Court  will  effectuate  the  charitable  purpose  by  appointing  the 
objects  to  be  benefited,  ordering  a  scheme  to  be  laid  before  the 
Master. 

It  is  difficult,  as  Lord  Eldon  observes,(e)  to  raise  a  solid  distinc- 
tion between  an  original  gift  absolutely  indefinite  and  without  qua- 
lification, and  a  case  in  which,  by  matter  ex  post  facto,  the  gift 
stands  before  the  Court  in  consequence  of  that  accident,  as  if  it  had 
been  originally  given  indefinitely,  without  any  means  for  carrying  it 
into  execution  prescribed.  Still,  however,  it  seems  to  be  establish- 
ed with  reference  to  the  mode  of  applying  the  fund,  and  may  be  thus 
stated  :  where  the  gift  as  given  originally  by  thf  will  is  absolutely 
indefinite,  the  appointment  of  the  objects  devolves  upon  the  Crown^ 
by  sign  manual,  as  before  stated ;  but  where  the  gift  becomes  in- 
definite by  matter  ex  post  facto,  the  Court  will  appoint  by  a  scheme 
to  be  laid  before  the  Master.  The  first  authority  in  proof  of  the  last 
statement  is  the  dictum  from  Freeman,{f)  which  is  as  follows  :  '^  It 
was  said,  and  not  denied,  that  if  a  man  deviseth  a  sum  of  money  to 
such  charitable  uses  as  he  shall  direct,  by  a  codicil  to  be  annexed 
to  his  will,  or  by  a  note  in  writing,  and  afterwards  leaves  no  direc- 
tion, neither  by  note  nor  codicil ;  the  Court  of  Chancery  hath  power 
to  dispose  of  it  to  such  charitable  uses  as  the  Court  shall  think  fit^ 
and  so  it  was  held  in  the  case  of  Mr.  Syderfen^s  will,(^)  and  the  case 
of  one  Jones ;  but  if  the  ^ill  points  at  any  particular  charity,  as  for 
maintenance  of  a  schoolmaster,  or  poor  widows,  then  the  Court  of 
Chancery  ought  not  to  direct  it  any  other  purpose,  but  such  as  is 

(c)  2  Vcm.  266.  (d)  Sufira,  p.  141.  of  this  voL 

ie)  7  Vca.  83,  (/)  Case,  33a  b. 

isr)  See  jitt.  Gen.  v.  Syderfcn,  as  before  stated  and  observed  upon  by  Lord 
£la(m,  p.  141  -2  of  this  vol. 
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pointed  out  by  the  will ;  as  if  the  devise  should  be  for  such  school 
as  he  should  appoint,  and  he  appoints  none,  the  Court  may  apply  it 
to  what  school  they  please,  but  for  no  other  purpose  than  a  school, 
although  it  may  be  for  what  school  the  Court  think  fit." 

At  first  sight  it  would  appear,  that  Wheeler  v.  Sheer, {h^  is  opposed 
to  this  dictum.     In  that  case,  Sir  George  fVJieeler,  by  will,  in  ITIQ, 
after  bequeathing  several  legacies,  gave  the  residue  of  his  personal 
estate  to  his  executors,  in  trust,  after  payment  of  debts  and  legacies, 
to  employ  it  to  such  charitabk  usesjBiB  by  codicil  he  should  appoint. 
By  a  codicil,  in  1721,  he  revoked  some  legacies,  and  gave  others, 
and  directed  that  the  residue  should  be  applied  to  such  uses  and  pur- 
poses, as  by  any  other  codicil  or  codicils  should  be  directed  ;  but  he 
did  not  name  any  charitable  purposes.  By  a  second  codicil,  in  1722, 
referring  to  the  death  of  his  son  George,  an  executor  appointed  in 
his  will,  he  constituted  the  plaintiff,  with  his  son  Charles,  the  other 
executor,  for  the  uses,  trusts,  and  purposes  of  his  will ;  but  the  tes* 
tator  did  not  name  any  charitable  purpose.  In  1723,  he  made  a  third 
codicil,  which  did  not  contain  any  direction  as  to  his  personal  estate. 
The  question  was,  whether  the  king  should  have  the  disposal  of  the 
surplus  of  the  personal  estate  to  charitable  uses  ;  and  it  was  argued 
that  the  first  codicil  was  a  revocation  of  the  last  clause  in  the  will. 
Lord  Chancellor  King  held  the  legacy  void,  observing,  ''  Where  a 
roan  devises  to  such  charitable  uses  as  he  had  appointed,  that  sup- 
poses he  had  made  an  appointment,  though  it  could  not  be  found  ; 
but  here  it  is  in  his  thoughts  to  do  so.    By  the  codicil  he  confirms 
the  will,  and  makes  the  trust  of  the  surplus  more  extensive ;  it  w^ 
to  be  in  trust  for  a  charity,  if  he  directed  any."     Lord  Eldon,  in  the 
case  of  MUls  v.  Farmer,{i)  suggests,  that  the  ground  of  the  decision 
might  have  been,  that  the  codicil  revoked  the  charitable  purpose  ex* 
pressed  in  the  will ;  and,  upon  that  principle,  it  was  clearly  law. 
Aiid  he  subsequently  observed,  that  the  codicil  either  revoked  the 
will,  or  operated  to  include  other  objects  besides  those  directed; 
and  that,  in  any  view,  the  circumstances  of  that  case  were  such,  as 
_to  render  it  no  authority  to  govern  the  case  before  him. 

In  the  case  lastly  referred  to,  James  Mills,  by  will  in  1806,  after 
giving  certain  pecuniary  legacies  to  his  relations  and  others,  and 
appointing  the  defendant  Farmer  and  another  executors,  proceeded 
thus;  *'  The  rest  and  residue  of  all  my  efiects  I  direct  may  be  divid- 
ed for  promoting  the  gospel  in  foreign  parts,  and  in  England  for 
bringing  up  ministers  in  different  seminaries,  and  other  charitable 
purposes  as  I  do  intend  to  name  hereafter,  after  all  my  worldly  pro- 
perty is  disposed  of  to  the  best  advantage."  Afterwards  in  1807, 
the  testator  addressed  a  letter  to  his  executors,  telling  them  he  had 
sent  to  Messrs.  Roberts  &  Curtis  a  box  containing  his  will  and 
other  writings,  and  therein  gave  to  them  and  other  persons  legacies. 
After  the  death  of  the  testator,  the  will  and  letter  were  proved. 
The  bill  was  filed  by  the^ext  of  kin,  praying  an  account  and  dis- 
tribution of  the  resiaue,  fts  being  undisposed  of  by  the  will  and  co- 
dicil. Sir  William  Grant,  M.  R.  before  whom  it  appears  the  case 
was  little  argudd,  decreed  the  legacy  void  for  uncertainty ;  but  upon 

(A)  Mo9cley,  288.  301.  (0  1  Mcr.  86.  97. 
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appeal,  Lord  Eldon  over-ruled  the  decree,  and  supported  the  legacy. 
In  the  course  of  his  judgment,  his  Lordship,  observed,  ^'It  is,  there-* 
fore,  no  longer  to  be  contended  that  a  disposition  in  favour  of  a 
charity  can  be  construed  according  to  the  rules  which  are  applica- 
ble to  individuals.  This  is  the  view  to  be  taken  of  the  case  men- 
tioned by  Freeman^  that  where  a  testator  gives  to  such  charitable 
uses  as  he  shall  direct,  and  gives  no  direction,  the  Court  will  direct 
the  uses  to  which  it  shall  be  applied.  The  case  of  ^'  one  Jofiea^^ 
which  is  there  referred  to,  is  notw  now  to  be  found ;  but  if  there  is 
no  express  decision,  which  has  gone  precisely  the  same  length  with 
the  note  in  Freeman^  it  may  safely  be  affirmed  that  neither  is  there 
any  decision  which  has  determined  that  the  doctrine  there  laid  down 
is  not  law,  and  it  has  certainly  been  cited  as  an  authority  in  almosft 
every  case  of  a  gift  to  charity  that  has  come  into  question  from 
those  days  to  the  present.  Admitting  all  that  Lord  Thurlow  had 
said  with  regard  to  the  decision  in  fr heeler  v.  Shepr^  it  is  quite  im- 
possible to  look  into  the  circumstances  of  that  case,  and  say  that  it 
is  a  case  which  at  all  touches  on  the  doctrine  in  Freeman^  If  that 
doctrine  be  law,  the  decision  of  the  Master  qfthe  RoUs  on  the  pre- 
sent case  cannot  be  right.  If  the  law  be,  that  the  nomination  of  the 
particular  object  is  only  the  mode,  and  the  gift  to  charity  the  sub- 
stance, of  the  testamentary  disposition,  and  that  the  declaration  of 
such  a  gift  is  substantially  sufficient  to  give  effect  to  the  disposition ; 
it  is  surely  much  less  strong  to  say  that,  where  the  testator  has  him- 
self expressed  certain  modes  by  which  that  effect  may  be  given  to 
its  it  shall  be  carried  into  execution  accordingly,  than  to  say  that, 
because  he  has  expressed  an  intention  of  naming  certain  other 
modes,  in  addition  to  those  which  he  has  named,  and  has  not  named 
those  others,  therefore  his  intention  must  fail  altogether ;  than  to  say 
(in  short)  that  because  he  has  contemplated  a  division  in  certain 
proportions,  which  he  has  omitted  to  render  certain,  that  uncertainty 
must  operate  to  prevent  his  general  intention,  which  is  ascertained, 
from  taking  effect  in  any  manner  whatever.  Would  this  be  to  de- 
cide according  to  the  authority  of  established  precedents  9  How  can 
uncertainty  as  to  the  mode  operate  to  defeat  the  intention,  when 
the  impossibility  of  a  certain  mode  taking  effect  at  all  does  not  so 
operate?  I  repeat  that  I  am  sorry  for  it,  because  I  am  very  unwilling 
to  differ  from  any  opinion  pronounced  by  so  great  an  authority  as 
that  of  the  Master  of  the  Rolls;  but  in  the  present  case,  I  find  my- 
self driven  to  say  that,  in  my  judgment,  this  is  a  bequest  to  charita- 
ble purposes,  it  therefore  follows,  that  a  scheme  must  be  laid  be- 
fore the  Master,  regard  being  particularly  had  to  the  charitable 
institutions  denoted  by  the  testator,  but  not  so  as  to  confine  the 
bequest  to  those  only." 

In  this  case,  it  appears,  there  was  not  any  bequest  of  the  residue 
to  trustees;  but  upon  this  Lord  Eldon  observes,  '*  although  the  tes- 
tator does  not  expressly  mention  his  executors  in  the  clause  be- 
queathing the  residue,  he  has  clearly  nam^d  executors  in  the  will, 
and  the  direction  contained  in  the  residuary  clause  can  be  under- 
stood only  as  imperative  upon  his  excutor8."(ik)  It  ttiay  fiirther  be 
remarked  upon  the  above  case,  with  reference  to  the  mode  of  dis- 

(Ar)  1  Mer.  p.  96. 
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tribution  bjr  a  scheme  to  be  laid  before  the  Master,  Uiatin  this  case 
certain  objects  are  specified  in  the  will,  as  objects  of  charity;  and 
it  forms  one  of  the  class  of  cases,  to  be  noticed  iA  a  future  page  of 
this  chapter,  in  which  the  Court  assumes  the  power  of  pointing  out 
the  mode  of  distributing  the  fund  by  a  scheme ;  it  seems  however  to 
establish  the  dictum  in  Freeman  to  its  full  extent. 

The  Reader  will  distinguish  this  case  from  that  of  Vezey  v.  Jam- 
9on^[l)  stated  in  a  future  page,(m)  wherein  the  bequest  was  decided 
to  be  void  for  uncertainty  ;  the  bequest  not  being  for  an  exclusive 
charitably  purpose,  but  giving  to  trustees  a  discretion,  either  to 
dispose  of  it  in  charitable  or  benevolent  purposes,  public  or  private. 

2.  Secondly  J  We -proceed  to  that  class  of  cases,  wherein  there  are 
no  trustees  or  persons  to  select  originally  named ;  but  the  nature  of 
the  charity  is  described  by  referring  to  the  objects  of  it  generally^ 
while  no  particular  individuals  of  the  descript  clasisi  are  selected. 
Here  the  Court  will  support  the  legacy,  and  appoint  the  particular 
objects  of  the  descript  class  to  be  benefited. 

Thus,  in  Mtomey  General  y.  Clarke^{n)  George  Cranstown,  by 
his  will  gave  the  interest  of  42001.  bank  annuities,  to  the  poor  in- 
habitanta  of  St.  Leonardos  Shorediich;  and  the  question  was,  whether 
the  legacy  was  void  for  uncertainty  in  the  description  of  the  lega- 
tees ;  but  Sir  Thomas  Clarke,  M.  R.  gave  his  opinion  in  favour  of 
the  charity,  and  said,  ^^  The.  Court  has  done  so  in  many  cases,  where 
the  expressions  were  much  more  general  and  uncertain ;  that  in 
those  cases  the  Court  forms  a  judgment,  upoii  taking  all  the  cir- 
cumstances into  consideration,  and  mclines  in  favour  of  the  disposi- 
tion, ut  res  magis  vdleat.  In  the  case  of  Attorney  General  v.  Ranee, 
ISth  July  1728,  a  legacy  was  given  to  the  poor:  there  were  no  words 
in  the  will,  which  discovered  what  poor  the  testator  meant;  but  it 
appearing,  that  the  testator  was  a  French  refiigee,  the  Court  direct- 
ed the  legacies  to  be  given  to  the  poor  refugees.  The  Attorney 
General  v.  Browne,  18th  November  1749,  the  words  were  very  gene- 
ral ;  but  his  Honour  did  not  mention  them.  The  words  in  the  pre- 
sent case  are  not  so  ungertain,  as  in  those  cited.  The  word  inhabi- 
tant bears  a  very  general  sense,  and  may  extend  to  every  body  liv- 
ing in  the  parish.  But  as  it  could  not  .be  intended  that  the  poor 
inhabitants,  which  are  relieved  by  the  parish  should  have  benefit  of 
this  legacy,  which,  in  effect,  would  be  giving  to  the  rich,  and  not  to 
the  poor,  his  Honour  declared  that  the  distribution  of  the  legacies 
was  to  be  confined  to  the  poor  inhabitants  of  SU  Leonard's  Shore- 
ditch,  not  receiving  alms  :  and  ordered  a  scheme  to  be  laid  before 
the  Master  for  such  distribution. 

In  the  case  of  White  v.  White,{o)  a  testatrix  bequeathed  3000/. 
stock  for  putting  out  ^'  our  poor  relations"  apprentices.  Afterwards, 
by  a  codicil,  she  confined  it  to  two  families.  Upon  a  bill  to  have 
the  trusts  of  the  will  carried  into  execution,  it  was  contended  for  the 
ciefendant,  that  this  was  not  a  charity;  as  if  it  were* to  the  poor  in 
general,  being  merely  a  legacy  to  poor  relations ;  and  if  not  to  be 
supported  as  a  charity  it  was  void,  exceeding  the  limits  allowed  by 
law.  But  Sir  fViUiam  Grant,  M.  R.  decreed  otherwise,  observing, 
^<  Are  not  such  cases  supported  as  charities  ^    Then  was  a  case  of 

(/)  1  Sim.  &  Stu.  69.         (m)  Infra.         (n)  Amb.  423.         (o)  7  Ves.  433. 


148  Of  Ttstamentary  Dispositions         [Ch.  XIX. 

this  kind,  Mo^ta  v.  Lausada,  lately  before  me,  where  a  great 
number  of  Jews  were  the  objects.  I  may  execute  it  as  far  as  I  can. 
I  do  not  know  why  those  who  are  leady,  maytnot  be  put  oat  ap- 
prentices." The  decree  directed  such  of  the  objects,  as  were  ready, 
to  be  put  out  apprentices ;  and  the  fund  to  be  laid  out  from  time  to 
time,  with  liberty  to  apply*(|j) 

A  similar  objection  to  that  taken  in  the  last  case  was  made  in 
the  Attorney  General  v.  Pricey{q)  but  it  did  not  prevail. 

We  close  the  present  class  of  cases  with  that  of  Powell  v.  Attor- 
ney General.(r)    There  James  Pindleton^  a  native  of  lAverpool^  by 
will  in  1802,  bequeathed  the  residue  of  his  estate  ''to  the  widows 
and  children  of  seamen  belonging  to  the  town-  of  LAverpool^^^  and 
appointed  the  plaintiff  his  executor.    The  bill,  filed  against  the  At- 
torney General  and  the  testator's  next  of  kin,  for  the  direction  of  the 
Court  as  to  the  application  of  this  residue,  charged  that  there  was 
no  existing  charitable  institution  for  the  relief  of  widows  and  chil- 
dren of  seamen,  belonging  to  the  town  o{  Liverpool;  but  that  there 
were  almshouses  in  the  town  for  widows  of  seamen,  erected  by  vir- 
tue of  different  charitable  bequests,  and  a  hospital  under  an  Act  of 
20  Geo.  2.  c.  28.  for  the  relief  of  maimed  and  disabled  seamen,  and  the 
widows  and  children  of  such  as  should  be  killed,  &c.  in  the  mer- 
chants service.     It  was  insisted   by   the   defendant  the   next  of 
kin,  that  the  bequest  was  void  for  uncertainty ;  and  he  claimed 
the  residue  as  undisposed  of.     By  the  decree  at  the  hearing,  it  was 
referred  to  the  Master  to  inquire,  whether  there  were  any,  and  what, 
charitable  institutions  for  the  benefit  of  the  widows  and  children  of 
seamen  belonging  to  the  town  of  Liverpool.    The  Master,  by  his 
report,  stated  several  charities  for  poor  seamen's  widows,  and  others 
for  the  poor  of  Lit^eiT^ooZ  generally  ;  besides  the  hospital  mentioned 
in  the  bill :  and  one  under  the  will  of  Elizabeth  Cain,  dated  the 
8th  of  June,. 1778,  whereby  she  directed  the  residue  of  her  estate  to 
be  continued  at  interest,  or  placed  out  on  government  securities,  at 
the  discretion  of  her  executors;  and,  after  their  death,  of  the  rectors 
of  Liverpool  for  the  time  being ;  the  interest  to  be  paid  and  distri- 
buted unto  and  among  such  poor  sailors,  widows,  and  orphans,  in- 
habitants of  Liverpool,  as  should,  in  their  judgment,  be  deserving 
objects  of  charity.     Upon  the  hearing  for  further  directions,  the 
question  was,  first,  whether  it  was  a  good  charitable  bequest ;  and,  if 
so,  whether  it  was  general  or  to  go  in  aid  of  any  of  those  speci- 
fied charities ;  and  Sir  WHliam  Grant,  M.  R.  held  it  was  a  valid 
bequest,  and  that  the  words  were  sufficiently  descriptive  of  the  last 
of  the  charities  mentioned  in  the  Master's  report.    The  order  was, 
that  the  residue  should  be  paid  to  S.  R.  and  R.  H,  R.  clerks ;  the 
now  rectors  of  Liverpooly  to  be  by  them  laid  out  in  their  names  at 
interest ;  and,  upon  their  death  or  resignation,  to  be  transferred  to 
their  successors,  rectors  of  Liverpool,  for  the  time  being,  the  interest 
to  be  applied  by  them  for  the  benefit  of  widows  and  children  of  sea- 
men, belonging  to  the  port  o{  Liverpool,  in  like  manner  as  the  pro- 
ceeds of  the  property  devised  by  Elizabeth  Cain,  and  applied  ac- 
cording to  the  will. 

3.  Vfeproc^^dy  thirdly,  to  those  cases,  wherein,  by  matter  ex jpo«f 


f, 


ft)  For  legacies  to  poor  relations,  see  Vol  L  c«  2.  s.  5. 
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factOy  there  eventually  proved  to  be  neither  trustees  nor  persons  to  * 
select,  though  originally  they  were  named  in  the  will,  and  adescript 
class  of  objects  is  named  by  the  testator. 

Thus  in  Attorney  General  v.  Hick7nan,{8)  the  testator  gave  his 
estate  and  elSects  to  B.y  his  heirs,  executors,  and  administrators,  and 
by  a  codicil,  written  by  himself,  not  duly  attested,  declared  th^  use, 
to  which  he  would,  have  his  estate  applied,  in  the  words  following  : 
^'  I  would  have  the  same  employed  in  encouraging  such  non-con- 
formist ministers  as  preach  God's  word,  in  places  where  the  people 
are  not  able  to  allow  them  a  sufficient  and  suitable  maintenance, 
and  for  encouraging  and  bringing  up  some  to  the  work  of  the  min- 
istry who  are  designed  to  labour  in  €od's  vineyard  among  the  dis- 
senters; the  particular  method  how  to  dispose  of  it  I  prescribe  not, 
but  leave  it  to  their  discretion,  designing  you,  (meaning  B.)  to  take 
^vice  of  C.  and  D.  B,,^  C.  and  D.  died  before  the  testator ;  and, 
upon  a  bill  filed  against  the  heir-at-law  for  an  account  of  the  tes- 
tator's estate,  and  to*  have  it  applied  in  charity  according  to  the 
will,  it  was  objected,  that  by  the  death  of  £.,  C  and  D.  in  the  tes- 
tator's lifetime,  the  legacy  lapsed.  But  Lord  Eing  decided  other- 
wise, saying,  '<  J?.  was  only  a  trustee,  to  whom  C.  and  D.  was  re- 
commended, as  fit  persons  to  assist  him  in  execution  of  the  trust ; 
and,  though  by  the  death  of  J?.,  C.  and  JD.,  the  legal  estate  of  the 
legacy  is  gone,  and  the  charity  cannot  be  disposed  of  by  the  very 
hand,  which  the  testator  designed  should  have  done  it,  yet  the  cha- 
rity itself,  which  is  the  substance  and  reason  of  the  devise,  is  still 
subsisting,  and  may  be  answered  as  fiilly  by  the  aid  and  direction  of 
this  Court,  as  if  the  legatee  and  his  counsellors  were  now  alive." 

The  case  next  in  order  is  fVhite  v.  Wh%tey(t)  which  differs  from 
the  last  in  the  fact  that  the  name  of  the  executors,  to  whose  dis- 
cretion the  jselection  was  entrusted  by  the  will,  was  erased  by  the 
testator,  and  no  other  substituted ;  so  that  at  the  death  of  the  testa- 
tor, there  was  not  any  person  to  carry  his  objects  into  effect.  In 
that  case,  Richard  HoU^  by  will  in  1769,  bequeathed  the  residue  of 
his  personal  estate  as  follows :  he  gave  half  thereof  to  the  Foundling 
Hospital,  and  the  other  half  to  the  Lying-in  Hospital,  and  if  there 
should  be  more  than  one  of  the  latter,  then  to  such  of  them  as  his 
executor  should  appoint ;  and  he  constituted  A.  B,  his  executor. 
The  testator  afterwards  struck  out  the  executor's  name,  and  appoint- 
ed no  other  person  executor.  The  plaintiff  obtained  administration, 
with  the  will  annexed,  as  one  the  next  of  kin ;  and  insisted  that  the 
bequest  to  the  Lying-in  Hospital  became  void  by  striking  out  the 
executor's  name,  and  that  it  should  be  referred  to  the  Master,  to  re- 
port who  were  entitled  as  next  of  kin.  In  giving  judgment,  Lord 
TkwrUno^  C.  said,  "  The  questiqp  is  here,  whether  the  legacy  is 
void,  the  executor's  name  being  struck  out,  and  there  being  no  per- 
son upon  whom  it  could  devolve ;  or  whether  the  Court  would  sus- 
tain it ')  It  has  been  argued,  that  the  Court  has  great  extent  of 
jurisdiction,  in  making  legacies  certain,  which  were  before  uocer- 
jtain  ;  and  secondly,  in  applying  them  where  it  is  not  known  to  what 
use  they  were  intended.  There  has  been  at  all  times,>an  exercise 
oi  this  authority,  where  a  legacy  has  been  doubtfully  given,  as  in  the 
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'Jlttomey  General  v.  Syderfen^(u)  which  was  a  legacy  to  such  chari- 
table uses  as  he  had  appointed,  but  the  appointment  was  not  found ; 
the  Court  decreed  the  charity  to  be  directed  by  the  Crown,  as  there 
had  been  an  appointment. 

His  Lordship  then  cited  Wheeler  v.  Sheer,{x)  and  continued  thus ; 
"  The  cases  have  proceeded  upon  notions  adopted  from  the  Roman 
and  Civil  law,  which  are  very  favourable  to  charities,  that  lega- 
cies, given  to  public  uses  not  ascertained,  shall  be  applied  to  some 
proper  object.  From  Swinburne^  down  to  Lord  Hardu)icke's  time, 
that  would  be  the  effect  where  the  object  is  disappointed ;  but  the 
present  case  is  different.  Here  the  testator,  giving  a  legacy  to  the 
next  of  kin,  and  to  the  executor,  names  a  particular  charity  a  resi- 
duary legatee ;  the  question  is,  only,  how  the  trust  shall  be  carried 
into  execution.  I  remember  to  have  read  a  case  somewhere,(2^) 
where  a  legacy  is  given  to  B.  for  the  benefit  of  non-conforming 
ministers,  with  the  advice  of  C  and  D.  At  the  testator's  death, 
B,y  C.  and  D.  were  all  dead,  yet  the  Court  sustained  the  legacy.  It 
must  be  referred  to  the  Master,  to  see  unto  which  of  the  lAftng-in 
hospitals  it  is  fit  it  should  be  paid."(2?) 

The  next  case  is  Moggridge  v.  Thackv)e(ly{a)  to  which  frequent 
reference  has  been  made,  and  which  is  justly  celebrated  for  its  ela- 
borate and  able  judgtnent.  There  the  testatrix  gave  the  residue  of 
all  her  personal  estate  to  James  VastoUy  (who  was  not  one  of  the 
trustees  for  the  general  purposes  of  her  will,)  his  executors  and  ad- 
ministrators, desiring  him  to  dispose  of  the  same  in  such  charities  as 
he  thought  fit,  recommending  poor  clergymen  with  large  families 
and  good  characters.  Vaston  died  about  nine  years  before  the  tes- 
tatrix, who  had  full  knowledge  of  his  death,  but  never  made.any 
alteration  is  the  residuary  bequest.  The  question  was,  whether  the 
charitable  bequest  would  be  executed  by  the  Court :  Lord  Thurlow 
decided  it  was  clearly  a  trust  legacy  in  Paston;  and  that,  if  it  were 
such  a  trust  as  the  Court  could  execute,  it  should  not  lapse  by  the 
death  of  the  trustee,  but  survive  for  the  benefit  of  the  cestui  que 
trust;  and  his  Lordship  observed,  ^'The  only  question,  therefore, 
is,  whether  I  am  at  liberty  to  say  these  words  are  such  a  disposition 
as  this  Court  must  find  for  that  purpose.  There  are  many  cases, 
where  the  most  general  gifts  for  charity  have  been  executed.  The 
circumstance,  that  the  trustee  is  unable  by  death  to  dispose  of  it, 
makes  no  difference,  because  it  is  a  power  given  to  a  person.  Sup- 
pose there  was  no  gift,  but  only  a  power  to  the  executor  to  dispose  to 
such  and  such  charities ;  there  the  charities  survive.  But  here  it  is 
much  stronger,  because  the  testatrix  has  recommended  a  more  parti- 
cular charity  than  the  general  one.  In  that  view  it  is  impossible  to 
say,  the  charity  must  not  be  sustained*.  Therefore,  refer  it  to  the  Mas- 
ter to  settle  a  plan,  having  particular  regard  to  that  recommenda'^ 
tion ;  and  let  all  parties  have  costs  out  of  the  estate,  and  as  between 
attorney  and  client,  since  it  is  a  cause  between  relations." 

The  cause  having  been  brought  before  Lord  Loughborough^  C. 
for  further  directions  upon  the  Master's  report,  he  intimated,  that  it 
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was  fit  the  decree,  so  far  as  it  respected  the  charitable  disposition, 
should  be  reheard.    Under  that  intimation,  a  petition  of  rehearing 
was  presented  by  the  next  of  kin,  and,  upon  that  petition,  the  cause 
was  reheard  by  Lord  Eldon,  C.    His  Lordship,  after  a  very  able  con- 
sideration of  most  of  the  cases,  which  have  been,  or  will  be ^  adduced 
in  the  present  section,  proceeded  thus :  '^  All  the  cases  prove,  that, 
where  the  substantial  intention  is  charity,  though  the  mode,  by  which 
it  is  to  be  executed,  fails  by  accident  or  other  circumstances,  the 
Court  will  find  some  means  of  effectuating  that  general  intention. 
In  this  case  it  is  not  to  be  argued  merely  upon  Vaston's  deftth.    I 
agree  with  Lord  Tkurlow,  that  makes  no  difierence ;  for  the  ques- 
tion is,  what  the  testatrix  must  be  taken  to  have  meant,  if  she  had 
died  immediately  after  the  will  was  executed ;  and  it  is  infinitely 
difficult  to  contend,  that  the  Court  can  construe  it  otherwise,  be- 
cause he  died  in  her  life,  than  if  he  had  outlived  her.     It  is  said,  if 
he  had,  he  would  have  had  all  his  life  to  select  the  charities.  I  doubt 
that  extremely.    It  is  assuming  the  question.    The  Court  at  least 
would  call  upon  him  to  act.  The  Mtomey  General  v.  Gkg{b)  proves 
that.     The  question  would  arise  exactly  in  the  same  way ;  for,  if  he 
had  survived  her,  and  had  addressed  himself  to  the  execution  of  the 
trust,  and  had  died  suddenly,  while  about  it,  and  before  he  had  com- 
pleted it,  the  mode  would  have  failed  precisely,  as  by  his  death  be- 
fore her ;  for  unless  the  means  by  which  it  is  to  be  executed,  were 
efiectuated  by  his  act,  the  circumstance  of  his  dying  before  her  can 
make  no  difference  as  to  the  question,  whether  the  Court  will 
supply  other  means.     The  question  results  upon  the  whole,   did 
she  intend  he  should  be  a  trustee  for  charity  9    If  these  authoritieff 
are  to  stand,  though  I  had  for  ten  years  a  strong  persuasion  upon 
this  will,  that  she  meant  the  objects  should  be  selected  by  hkn 
only,  I  must  check  such  conjectures  by  attention  to  the  rules, 
upon  which  the  Court  acts  with  regard  to  charities ;   and  I  am 
reluctantly  driven   to  say,  there  is  no  substantial  difference  be- 
tween these  words,  in  which  she  has  bequeathed  to  Vastorij  to 
dispose  in  such  charities  as  he  shall  think  proper ;  and  the  words  in 
which  it  was  expressed  in  the  Attorney  General  v.  Hickman.   Those 
cases  call  upon  me  to  say,  the  general  intention  of  this  testatrix,  who 
seems  to  have  been  saturated  and  satiated  with  the  idea  of  charity, 
and  yet  not  to  have  had  mind  enough  herself  to  determine  upon  the 
particular  objects,  was  to  devote  her  property  to  charity  ;  and  ac^ 
cording  to  these  precedents,  Vaston  was  only  the  means  and  instru- 
ment, by  which  that  general  intention  was  to  be  executed ;  and 
therefore  this  Court  will  carry  that  general  intention  into  effect. 
The  next  question,  by  what  means  that  is  to  be  done,  is  a  most  dif&> 
cult  question  ;  for,  it  being  established,  that  where  money  is  given 
to  charity  generally  and  indefinitely,  without  trustees  or  objects  se- 
lected, the  King,  as  parena  patruBj  is  the  constitutional  trustee,  it  is 
very  difficult  to  raise  a  solid  distinction  between  an  original  gift  ab- 
solutely indefinite  and  without  qualification,  and  a  case,  in  which 
by  matter  ex  post  facto,  the  gift  stands  before  the  Court  in  conse* 
quence  of  that  accident,  as  if  had  been  originally  given  indefinitely, 
without  any  means  of  carrying  it  into  execution  prescribed.    All  I 
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can  say  npon  it  is,  I  do  not  know^  what  doctrine  could  be  laid  down, 
that  would  not  be  met  by  some  authority  upon  this  point ;  whether 
the  proposition  is,  that  the  Crown  is  to  dispose  of  it,  or  the  Master 
by  a  scheme/'     And  after  citing  the  cases,  his  Lordship  continued  ; 
^^The  run  therefore  of  the  cases  with  the  exception  of  the  iast,(c) 
that  have  occurred,  rather  import,  that,  where  originally  a  trust  is 
created  for  the  distribution  of  a  charity,  and  the  trust  is  not  csuried 
into  execution,  because  it  was  originally  a  trust,  and  not  in  a  strict 
sense  a  general,  indefinite,  gift  to  charity,  general  and  undefined,  or 
to  the  poor  in  general,  the  Court  would  execute  it  by  a  scheme ;  and 
in  the  case  I  put  of  Vaston^s  surviving  the  testatrix,  and  partly  exe- 
cuting, and  dying,  before  he  had  completed  the  execution,  the  ques- 
tion would  come  to  this,  whether  the  Court  should  supply  the  de- 
fect ;  or,  on  the  other  hand,  whether  the  Court  would  carry  on  that, 
which  it  might  have  taken  into  its  own  hands,  if  a  bill  had  been  filed 
against  Vaston;  and  he  had  begun  to  execute  in  consequence,  and 
had  not  lived  to  finish  it :  the  question  there  would  have  arisen, 
whether  the  Court  should  take  it  upon  itself,  as  it  would,  controlling 
his  discretion,  if  he  had  lived ;  and  whether  the  Court  might  not 
have  gone  on  itself  to  select  the  objects.    Lord  Thurlaw  seems  to 
have  thought,  there  was  a  ground  for  distinguishing  it.     There  is  a 
singular  expression,  used  by  him  in  one  of  the  cases,  *  the  property 
becoming  ^ca{.'     Yet,  he  seems  to  have  thought,  that  if  Vaston  in 
the  execution  of  his  duty,  according  to  a  sound  construction  of  his 
right,  had  excluded  certain  persons,  that  would  have  been  control- 
led by  this  Court.     I  allude  here  to  the  recommendation   about 
poor  clergymen.     If  the  question,  was  drily  upon  this,  whether  that 
makes  him  a  trustee  for  poor  clergymen,  it  is  very  diflScult  to  say,  it 
does  in  a  strict  sense  ;  for  if  words  of  recommendation  are  not  to  be 
taken  to  be  imperative,  unless  the  objects  and  the  subject  are  cer- 
tain, it  is  difllicult  to  say,  that  if  recommendation  is  mounted  upon  a 
gift  purely  discretional,  where  the  subject  is  wholly  uncertain,  that 
shall  be  a  trust.     Lord  Thurlow  thought  it  necessary  for  him  to  ap- 
ply the  strict  question,  trust  or  no  trust ;  but  upon  the  principle, 
very  strongly  stated  in  the  Attorney  General  v..  Gleg,{d)  that,  how- 
ever extensive,  this  Court  would  control  the  discretion  Lord  ITktir- 
low  seems  to  think,  a  due  exercise  of  the  discretion  would  entitle  the 
Court  to  call  upon  him  to  attend  to  the  recommendation  ;  and  ac- 
cordingly, in  the  decree  directs  the  scheme  to  have  regard  to  that 
recommendation;  and  if  Vaston  had  been  alive,  I  think  he  would 
have  directed  Vaston  to  have  the  same  regard ;  and  I  doubt,  whe- 
ther, if  the  decree,  upon  the  principles  attaching  to  charitable  uses, 
must  have  called  upon  the  trustees,  it  can  be  said,  that,  because  the 
trustee  is  dead,  the  Court  is  not  to  make  a  decree,  ordering  such  di- 
rection ;  for  no  such  order  could  be  given  to  the  King,  executing 
by  sign  manual.    Therefore,  I  rather  think,  the  decree  is  right.     I 
have  conversed  with  many  persons  upon  it.     I  have  great  diflliculty 
in  my  own  mind ;  and  have  found  great  difficulty  in  the  mind  of 
every  person  I  have  consulted ;  but  the  general  principle  thought 
most  reconcileable  to  the  case  is,  that,  where  there  is  a  general  inde- 
finite purpose,  not  fixing  itself  upon  any  object,  as  this  in  a  degree 
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does,  the  disposition  is  in  the  King  by  sign  manual :  but  where  the 
execution  is  to  be  by  a  trustee  with  general  or  some  objects  pointed 
out,  there  the  Court  will  take  the  administration  of  the  trusts/' 

4. .  The  /ourtA  class  of  cases  we  shall  adduce  in  proof  of  the  pre- 
ceding* general  rule,  is,  that  wherein  no  objects  of  charity  are 
specified  by  the  testator,  but  he  bequeaths  the  legacy  to  trustees 
for  charitable  purposes  generally^  or  for  such  as  they,  in  their  dis^ 
cretion,  shall  think  fit.  In  both  cases  the  Court  will  support  the 
legacy,  as  a  valid  bequest  to  charity,  and  direct  the  mode  of  dis- 
tributing the  fund  by  a  scheme  ;  and,  it  should  seem,  will  control 
the  trustees  in  the  exercise  of  the  discretion  reposed  in  them  by  the 
testator. 

Thus  in  Baylis  v.  Attorney  Qeneral^^e)  which,  in  effect,  is  a  be- 
€[uest  to  trustees  for  charitable  purposes  generally ;  there  M.  Church 
bequeathed  the  legacy  of  200Z.  to  the  ward  of  mead  Street^  accord- 
ing to  Mr.  — ^  his  will.  The  bill  was  filed  by  the  alderman  and 
principal  inhabitants  of  the  ward,  to  have  the  directions  of  the  Court 
for  the  application  of  this  charity,  and  the  Attorney  General  was 
made  a  defendant.  Lord  Hardwicke,  C.  said,  "  Though  the  alder- 
man &nd  inhabitants  of  a  ward  are  not,  in  point  of  law,  a  corpora- 
tion, yet,  as  they  have  made  the  Attorney  General  a  party,  in  order 
to  support  and  sustain  the  charity,  J  can  make  a  decree,  that  the 
money  may,  from  time  to  time,  be  disposed  of  in  such  charities  as 
the  alderman  for.the  time  being,  and  the  principal  inhabitants  shall 
think  the  most  beneficial  to  the  ward."  His  Lordship  directed,  that 
the  plaintiff  should  lay  a  scheme  before  the  Master  for  the  applica- 
tion of  the  2001.  and  interest,  to  some  charitable  uses,  for  the  benefit 
of  the  ward. 

In  the  case  of  Attorney  General  v.  Herr%ck^{f)  the  gift  was  sup- 
ported ;  but,  with  respect  to  the  course  adopted  by  the  Court  in 
directing  a  scheme  to  be  laid  before  the « Master,  it  is  an  authority 
at  variance  with  the  general  rule  as  now  settled(g).  In  that  case, 
WUHam  Whatten,  by  will,  in  August  1732,  (before  the  operation  of 
9  Geo.  2.,)  'devised  all  his  messuages,  lands^  &c.  in  the  county  of 
Leicester^  or  elsewhere,  unto  the  defendant  Iterrick,  and  others, 
upon  trust,  by  mortgage  or  sale;  to  pay  his  debts,  legacies,  and 
fimeral  Expenses  ;  and  the  overplus  money,  and  also  the  rents  and 
profits  for  ever  thereafter,  of  so  much  of  the  said,  messuages,  d^c.  as 
should  remain  unsold,  to  be  paid  and  applied  to  charitabk  andpUms 
uses;  and  appointed  the  defendant  JEfemcA:  and  others  executors. 
The  information  was  to  have  the  trusts  of  the  will  carried  into  exe- 
cution. And  the  Lord  Chancellor  said,  '*  I  was  inclined  in  favour  of 
the  heir:  but  the  authorities  are  too  many  and  too  strong' to  contend 
with."  And,  after  citing  the  cases  before  stated  in  this  section,"  his 
Lordship  continued,  '*  although  the  charity  be  uncertain  to  what 
poor  it  shall  be  applied.  His  Majesty  may  dispose  of  it."  The  cause 
came  on  again  on  Febuary  28th,  Car.  11.,  when  his  Lordship  said, 
^*  no  objection  to  the  uncertainty  of  the  object,  for  the  King  may 

{e)  2  Atk.  239.  cited  in  Moggridge  v.  Thackwell,  and  see  Lord  EldorCa  obser- 
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appoint."  His  Lordship  then  concluded,  that  he  would  apply  to 
His  Majesty,  as  Lord  iN'aitingham  did  in  the  case  of  the  Attorney 
General  y.PecLcock. 

Again,  in  Paice  v.  The  Archbishop  of  Canterbury,  Mary  JVUka^ 
by  will  in  1800,  among  other  bequests,  disposed  of  her  residuary 
estate  in  the  following  words:  ^^  All  the  remainder  of  my  different 
bequests,  I  give  and  bequeath  to  the  Archbishop  of  Canterbury  and 
the  Archbishop  of  York  for  the  time  being,  in  trust  for  charitable 
purposes ;  and  any  thing  not  specified,  I  commit  to  the  discretion 
of  my  executors."  And,  aft^r  some  legacies  to  servants,  she  con- 
cluded thus  :  ''  I  desire  my  executors  to  make  some  donations  out 
of  my  property  to  the  poor  of  the  different  places,  where  I  have 
estates,  besides  those  already  mentioned."  One  of  the  questions, 
upon  further  directions,  was,  whether  the  general  residue  passed  to 
the  archbishops  for  charitable  purposes,  or  to  the  executors  under 
the  words,  "  any  thing  not  specified,  &c. ;"  or  to  the  next  of 
kin,  as  undisposed  of.  Lord  Eldon  decided,  that  the  general  re- 
sidue did  pass  to  the  archbishops  for  charitable  purposes,  and  con- 
cluded his  judgment  thus  :  *'  Therefore,  after  the  donation  to  be 
made  by  the  executors  to  the  poor,  the  extent  of  which  is  almost 
unlimited,  the  general  residue  is  to  go  to  charitable  purposes  ;  and 
must  be  the  subject  of  a  scheme  before  the  Master.  Where  the  be- 
quest is  to  trustees  for  charitable  purposes,  the  disposition  must 
be  in  that  mode ;  but  where  the  object  is  charity,  without  a  trust 
interposed,  it  must  be  by  sign  manual.  That  is  the -distinction  I 
adopted  in  Moggridge  v.  ThackweU.^\h) 

5.  A  Jifth  class  of  cases  in  illustration  of  the  preceding  rule  may 
be  formed  of  instances,  wherein  the  bequest  is  to  trustees- who  are 
named,  but  the  fund  is  directed  to  be  distributed  by  them  at  their 
discretion,  either  where  there  are  or  where  there  are  not  objects 
named.  Thus  in  Attorney  General  v.  Gleg,(i)  Mr,  Wright,  having 
by  will  left  several  sums  of  money  to  be  distributed  in  charities 
therein  described,  at  the  discretion  of  his  executors,  named  three 
per$ons  executors,,  one  of  whom  died  before  the  filing  t>f  the  infor- 
mation. The  question  in  the  cause  was,  whether  this  was  only  a 
bare  iauthority  in  the  executors,  or  coupled  with  an  interest.  And 
the  Lord  Chancellor  said,  ''  I  am  of  opinion  that  the  executors,  as 
taking  the  whole  personal  estate,  out  of  which  the  charities  Were  to 
issue,  had  an  authority  coupled  with  an  interest,  as  executors  have 
been  always  held  to  have  in  the  case  of  legacies ;  and  therefore  the 
power  of  nominating  the  several  persons  who  were  to  partake  of  the 
charity,  is  continued  to  the  survivor  of  them.  But  though  this  is 
such  an  authority  coupled  with  an  interest  as  would  survive,  yet  it 
is  so  far  a  trust,  that  in  case  of  misbehaviour  the  Court  may  inter- 
pose ;  for  it  must  be  allowed,  that  the  Court  has  a  particular  free 
and  extensive  jurisdiction  in  the  case  of  charity,  and  not  confined 
to  the  proper  or  formal  methods  of  proceeding  requisite  in  other 
cases.  I  am  of  opinion,  that  the  executors  could  not  divide  the 
charities  into  three  parts,  and  each  executor  nominate  a  third  abso- 
lutely, because  the  determination  of  the  property  of  every  object  was 
left  by  the  testator  to  the  direction  of  all  the  executors,  and  so  much 
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of  the  information  as  seeks  a  specific  perforDiance  of  a  pretended 
agreement  to  that  purpose^  was  dismissed  with  costs,  to  be  paid  by 
the  relators."(*) 

The  case  of  Attorney  General  y.  Baxter  j  stated.in  a  former  page,(0 
and  to  which  the  reader  is  referred,  comes  within  the  class  of  cases 
now  under  consideration. 

So  also  in  Cook  v.  Ihickenfield^m)  Thomas  Cottony  by  his  will, 
gave  all  his  reed  estate  to  his  son  in  tail,  remaipder,  in  case  of  his 
dying  a  minor,  or  without  issue,  to  the  defendant  and  others,  for 
such  charitable  uses  as  he  the  testator  should  appoint  by  codicil  or 
otherwise.  And,  as  to  his  personal  estate,  after  some  payments 
thereout,  he  directed  his  trustees  to  call  in  and  dispose  of  the  resi- 
due, as  they  or  the  survivors  should  think  fit;  and  in  the  event  of 
his  son  dying  before  twenty-'one,  or  marriage,  to  be  disposed  of  by 
'  them  among  the  widows  and  orphans  of  dissenters,  and  to  his  jpoor 
rdationSf  in  such  proportions  as  his  trustees  should  think  fit ;  and 
made  the  trustees  executors.  The  testator,  by  a  codicil,  afler  re- 
citing the  devise  of  his  real  estate  to  trustees,  upon  his  son's  dying 
a  minor  or  without  issue,  to  such  uses  as  he  should  declare  by  codi- 
cil or  otherwise,  directed  that  such  estate  should,  at  the  discretion 
of  his  trustees,  be  sold  or  retained  in  their  possession,  and  that  the 
purchase  money  or  rents  should  be  distributed  among  such  persons, 
for  such  use»  and  in  such  manner  as  he  should  by  any  writing  ap- 
point ;  and  in  de&ult  thereof  to  such  person  pr  such  purposes,  and 
in  such  manner  and  proportions,  as  all  or  the  majority  of  the  trus- 
tees, or  the  survivors  or  survivor  of  them,  or  the  heirs  of  the  survi- 
vor, should  think  fit ;  and  in  the  event  of  his  son  dying  a  minor  or 
without  issue,  he  devised  to  the  trustees  his  dwelling  house  in  York 
with  the  appurtenances,  to  sell  or  keep  in  their  hands,  and  apply  the 
purchase  money  or  the  rents  to  the  same  uses  as  above  declared  in 
regard  to  his  real  estate.  The  testator's  son  died  a  minor,  and  with- 
out issue,  and  the  testator  left  no  directions  as  to.  the  application  of 
his  real  estate,  or  of  his  dwelling  house  at  York,  and  the  trustees 
claimed  the  beneficial  interest  in  both.  But  Lord  Hardwickey  C. 
afler  declaring  that  the  trustees  were  only  entitled  as  trustees,  upon 
the  fair  construction  of  the  will  and  codicil,  ordered  the  defendants 
to  lay  a  8<;beme  before  the  Master  for  applying  the  testator's  estate 
to  suph  charitable  uses  as  should  answer  his  intention ;  and  also  for 
the  application  and  distribution  of  the  money  which  should  be  com- 
ing in  out  of  the  growing  rents  and  profits,  or  out  of  the  money 
which  should  arise  from  any  future  sale ;  and  in  the  scheme  the  de- 
fendants were  to  have  a  particular  regard  to  the  jpoor  relatUms  of 
the  testator,  and  their  circumstances.jn) 

In  the  case  of  Attorney  Generals.  Freeman  and  other8,(o)  a  testa- 
trix bequeathed  the  residue  of  her  monies  and  securities  for  money 
to  the  defendants,. in  trust  to  lay  out  the  same  and  pay  the  interest, 
&c.  '<  to  the  poor  inhabitants  of  the  parish  of  St.  Luke  for  ever." 
And  the  testatrix  gave  the  trustees  a  power  of  appointing  other  trus- 


{k)  And  see  jfn.  Gen.  v.  City  ofZjmdon,  3  Bra  C.  C.  171,  H^fra. 
'"   ?.  143.  '    ^  -  .  -    — 

See  also  Waldo  y.  Caley.  16  Ves.  246,  infra. 
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tees.  There  existed  a  local  Act  of  Parliament  vesting  in  persons 
entitled  guardians  of  the  poor,  property  holden  in  trust  for  the 
parishioners  of  the  parish,  us  also  all  benefit  and  donations  made  or 
to  be  made  to  or  fcH-  the  poor  within  the  same  parish,  "  not  directed 
or  liable  to  be  applied  for  the  support  of  any  private  poor  or  charity, 
or  by  the  donors,  or  otherwise  particularly  appropriated."  Upon  a 
suit  for  carrying  the  will  into  execution,  it  was  insisted  on  behalf  of 
the  said  guardians  of  the  poor,  that  the  gift  belonged  to  their  trenk- 
surer  for  the  time  being,  to  be  by  them  appropriated  according  to 
the  directions  of  the  Act.  To  this  claim  the  deputy  remembrancer 
had  excepted,  to  whose  exception  an  exception  was  made  in  behalf 
of  the  guardian  of  the  poor ;  but  the  Chief  Baron  over-ruled  the 
latter  exception,  deciding  that  the  appropriation  was  within  the 
meaning  of  the  Act,  and  that  he'  could  not  take  the  distribution  of 
the  fund  out  of  the  hands  pf  the  trustees  appointed  by  the  testatrix, 
for  the  purpose  of  giving  it  to  the  guardians  of  the  poor  under  the 
Act.  So  that  from  this  judgment  it  should  seem,  where  a  bequest  is 
given  in  the  above  form,  the  trustees  have  a  right  to  apply  the  in- 
terest among  such  poor  inhabitants  as  they  may  consider  proper  ob- 
jects of  the  bequest ;  and  that  in  the  above  instance  it  was  not  the 
intention  of  the  legislature  to  deprive  the  trustees  of  that  discretion, 
nor  in  any  manner  to  interfere  with  their  execution  of  the  trusts  of 
the  will. 

6.  We  proceed  with  the  sixth  class  of  cases,  wherein  a  particular 
charity  is  named  by  the  testator,  but  which,  though  not  illegal,  can- 
not take  effect.  In  such  cases^  the  Court  will  effectuate  the  general 
charitable  intefttion,  but  substitutes  some  other  mode  of  application 
consistent  with  such  intention,  and  accordingly  directs  a  scheme  to 
be  laid  before  the  Master.  If,  for  instance,  a  personal  fund  were 
bequeathed  for  erecting  two  or  three  new  fellowships  at  Oxford  or 
Cambridge^  for  the  benefit  of  young  persons  educated  at  a  particu- 
lar school ;  although  the  college  named  should  dissent  to  the  dispo- 
sition, and  refuse  to  increase  their  number  of  fellows,  yet  if  another 
college  would  consent  to  admit  fellows  so  endowed,  or  if  some  other 
plan  could  be  devised  to  establish  the  charity  within  the  terms  of 
the  will,  it  seems  that  the  general  intention  would  not  be  allowed  to 
be  defeated  by  failure  of  the  particular  mode  prescribed  for  effecting 
it.  This  reasoning  is  equally  applicable,  when  the  specific  mode  of 
executing  the  trust  of  the  charity  is  defeated  by  the  negligence  or 
misconduct  of  the  trustees. 

In  Attorney  General  v.  The  City  of  London,{p)  the  Right  honoura- 
ble Robert  Boyle^  by  his  will  of*  the  18th  of  July  1691,  and  by  a 
codicil  in  December  in  the  fiame  year,  directed  that  the  residue  of 
fais  personal  estate  should  be  disposed  of  by  his  executors  for  such 
charitable  and  pious  uses  as  they  in  their  discretion  should  think 
fit ;  but  recommended  to  them  to  lay  out  the  greater  part  for  the 
advancement  of  the  christian  religion,  and  appointed  Richard  JEarl 
of  Burlington^  Sir  Henry  Ashurst,  and  John  fVarr^  executors.  The 
executors  afterwards  laid  out  54002.  which  was  considered  by  them 
AS  the  principal  part  of  the  testator's  personal  estate,  in  the  pur- 
i^hase  of  the  manor  and  lands  of  Brqfferton  in  the  county  of  York, 
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with,  a  view  to  settle  them,  so  that  the  income  might  be  for  ever  ap- 
pKed  to  the  advancement  of  the  christian  religion.  They  th6n  di- 
rected the  whole  annual  income  of  the  maiior  and  lands  to  be  ap- 
plied towards  the  propagation  of  Christianity  among  the  natives  in 
or  near  JSTew  England  in  America,  and  for  advancing  the  knowledge 
of  that  religion  in  Firginia;  which  application  to  charity  was  con- 
firmed by  a  decree  of  the  Court,  accompanied  with  a  direction,  that 
part  of  the  rents,  should  be  applied  by  the  corporation  for  propagat- 
ing the  gospel  in  JSTew  England  and  the  parts  adjacent  in  Americay 
towards  instructing  the  infidels  in  Virginia  in  Christianity,  subject  to 
the  regulations  of  the  Bishop  of  London,  &c.  The  information  in- 
sisted, that  by  the  declaration  of  independence  by  the  United  States^ 
it  became  improper  to  transmit  any  longer  the  rents  of  the  estate 
for  the  charitable  purposes ;  and  it  therefore  prayed,  that  the  rents 
then  due,  and  the  accruing  rents  might  be  applied ,  in  some  other 
manner  in  this  kingdom,  or  in  some  part  of  His  Majesty's  dominions, 
for  the  advancement  of  the  christian  religion  ;  and  that  the  sum  of 
13,8492. 2s.  lOd.  threelper  cent,  consols,  part  of  the  charitable  .fund, 
should  be  invested  in  lands,  and  the  rents  thereof,  and  intermediate 
dividends  applied  to  the  like  purposes.  And  Lord  ThurUnv,  C,  after 
the  argument,  said,  that  the  trusts  to  the  corporation  to  convert 
neighbouring  infidels,  ceasing  for  want  of  objects,  there  being  now 
no  neighbouring  infidels,  the  charity  must  be  applied  de  novo.  As 
to  the  other  parties  he  could  not  now  consider  them  as  corporations : 
therefore  the  Master  must  propose  a  plan- for  the  application  of  the 
produce  of  the  estates,  according  to  the  intentions  of  the  testator. 

Again,  in  the  case  of  Attorney  General  v.  BcuUbee,[q)  Sir  Frarir 
CIS  Jvethersole^  in  1653,  conveyed  a  messuage  lately  erected  by  him 
for  the  habitation  of  the  minister  of  PoleSworthj  with  the  appurte- 
nances, then  in  possession  of  Richard  BeU,  minister  of  Polesworthj 
and  several  other  premises,  and -the  impropriate  tithes  of  Wdrton^ 
Dorton,  and  Porky,  and  a  rent-charge,  to  several  trustees  (naming 
them)  minivers  of  the  gospel ;  to  hold  to  them  in  fee,  upon  trust  to 
permit  Sir  Francis  and  his  assigns  during  his  life  to  take  the  rents ; 
and  after  his  death,'  that  they,  or  the  major  part  of  them,  or  such 
other  persons,  or  the  major  part  of  them,  who,  for  the  time  being, 
should  have  the  freehold  and  inheritance  of  the  said  messuages,  &c. 
should  permit  the  vicar  of  Polesworth  for  ever,  if  he  should  be  there 
settled  by  the  nomination  and  appointment  of  Sir  Francis  in  his 
life,  or  of  the  trustees,  or  major  part  of  them,  or  such  other  persons, 
whoj  for  the  time  being,  should  have  the  freehold  and  inheritance  and 
no  other,  to  dwell  in  the  said  messuage  so  erected,  and  intended  for 
such  minister's  habitation,  and  to  enjoy  the  same  without  inten-up- 
tion ;  and  upon  farther  trust,  that  they  should  place  a  sufficient 
schoolmaster  in  the  edifice  afterwards  covenanted  by  Sir  Francis  to 
be  erected  for  a  schoolmaster's  habitation,  and  from  time  to  time  to 
provide  a  schoolmaster  and  mistress  ;  and  dispose  of  the  rents  of  all 
'  the  said  premises,  for  the  maintenance  of  a  schoolmaster  and  mis- 
tress for  ever,  to  teach  the  children  of  the  parish  of  Polesworthj  the 
boys  to  read  and  write,  the  girls  to  read  and  work,  and  both  to  be 
instructed  in  the  principles  of  the  true  christian  religion;  and  to 

(y)  2  Ves.  jun,  380. 
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such  other  pious  and  charitable  uses^  as  Sir  Francis  should,  by  his 
own  experience,  find  to  be  most  condudble  to  the  advancement  of 
the  knowledge  and  practice  of  the  true  religion,  and  most  beneficial 
to  the  poor  of  Polestvorth,  and  should  declare  and  appoint  by  any 
writing  in  his  life,  or  by  his  will ;  and  in  default  of  such  declaration, 
upon  trust,  that  the  trustees,  &c.  should  yearly  dispose  of  the  r^ts 
of  the  premises,  either  for  the  increase  of  the  maintenance  of  the 
vicar  of  Polesworth  for  ever,  who  should  be  appointed  by  Sir  Fran- 
cis in  his  life,  or  by  their  procurement  afterwards ;  but  not  without 
such  procurement ;  or  for  the  maintenance  of  the  schoolmaster  or 
mistress ;  or  for  repairs  of  the  school ;  or  for  various  other  purposes 
therein  directed,  or  to  any  other  such  pious  and  charitable  uses  as 
should  be  termed  most  expedient,  and  most  likely  to  be  continued 
in  perpetuity,  and  declared  by  the  said  trustees,  or  the  major  part  of 
them,  in  writing  under  their  hands  after  the  decease  of  Sir  Francis. 
The  only  proof  of  a  declaration  of  uses  by  Sir  Francis  was  a  book  in 
the  hands  of  the  trustees,  in  which  their  proceedings  were  entered. 
In  that  book  the  following  entries  were  contained  :  "  November  3d, 
1669.     The  said  trustees  of  Sir  Francis  JVetkersok,  for  the  charita- 
ble uses  aforesaid,  did  meet  at  Po2e«U7or^A  aforesaid,  in  pursuance  of 
their  said  tru^t;  and  ordered^  that  the  declaration  of  the  said  Sir 
Francis  JVethsrsole  be  likewise  now  entered  verbatim,  as  a  direction 
to  the  said  trustees  in  their  proceedings."     "Whereas,  I  have  by 
deed  or  deeds,  conveyed  divers  messuages,  lands,  tenements,  rents, 
tithes,  and  hereditaments,  upon»my  trusty  friends  (the*  trustees^  nam- 
ing them)  ministers  of  the  gospel,  and  their  heirs  upon  trust,  that 
they  should  dispose  of  the  rents,  issues,  and  profits  thereof,  from  time 
to  time,  as  I  should  by  aqy  writing  in  my  lifetime,  or  by  my  last  will 
declare  and  appoint ;  now  I  do  hereby  declare  and  appoint  that  the 
messuage  with  the  appurtenances  wherein  Mr.  R.  Bell,  now  minister 
of  Polesworth,  doth*naw  inhabit,  shall  for  ever  hereafter  be  for  the 
habitation  of  the  said  jR.  BeUy  and  his  successors,  lawful  ministers 
of  Pcieswcrth  church ;  and  for  the  increase  of  the  maintenance  of 
him  and  his  syccessors,  I  do  appoint  nil  the  tithes  of  Warton,  Dor- 
ton,  and  Parley,  mentioned  in  the  said  deed  or  deeds,  and  one  yard 
land  of  land,  of  meadow,  and  pasture,  with  the  appurtenances  now  in 
the  occupation  of  J.  1>."  (part  of  the  premises  comprised  in  the  con- 
veyance ;)  '^  provided  that  such  minister  be  settled  and  placed  there, 
in  such  manner  as  in  the  said  deed  or  deeds  is  appointed  and  requir- 
ed, and  not  otherwise."    Then  there  was  an  appointment  of  yearly 
stipends  to  the  schoolmaster  and  mistress',  and  51.  a  year  to  the  school 
of  Tamioarth,  upon  condition,  that  six  children  of  Pdeswarth  and 
Wofton,  should  be  freely  educated  there,  to  be  approved  by  his  trus- 
tees, or  their  heirs,  or  the  major  part.     Then  there  were  directions 
for  keeping  the  schoolhouses,  and  the  dwelling  houses  of  the  master 
and  mistress  in  repair,  with  the  overplus  rents,  and  for  putting  out 
apprentices,  children  of  the  inhabitants  of  Pokswarth,  at  the  discre- 
tion of  the  trustees  and  the  ministers,  subject  to  some  restrictions  ^ 
and  that  the  trustees  should  meet  annually  at  Polesworth,  when  a 
sermon  should  be  preached  before  them,  for  which  the  raioister 
should  have  20s.  yearly ;  and  after  that,  "  The  said  trustees  do  dis- 
pose of  all  other  the  profits  of  the  premises,  to  such  pious  and  chari* 
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table  u^es,  as  they  or  the  major  part  of  them  shall  think  fit;  and  my 
desire  is,  that  an  account  be  then  given  of  sJl  things,  and  fairly  writ- 
ten and  entered  in  a  book  concerning  their  trust  from  time  to  time; 
the  which  book,  with  all  the  evidences  and  writings,  that  are  or 
shall  be  made  concerning  the  premises,  I  do  appoint  shall  be  safely 
kept  in  some  convenient  place  in  the  minister's  hoOse,  locked 
up  in  archest,  provided  for  that  purpose,  whereon  three  locks  are  to 
be  affixed,  and  three  of  the  trustees  to  keep  the  keys :  whereof  I 
do  appoint  one  key  to  my  nephew  Biddulph.^^  To  this  entry,  there 
was  neither  date  nor  signature  :  but  the  trustees  admitted,  that  they 
and  their  predecessors  always  considered  the  declaration  as  a  direc- 
tion to  them  for  executing  the  trust,  and  always  executed  it  accord- 
ingly. Upon  the  7th  December^  1779,  the.  vicar  of  Folesworth  being 
*very  old,  the  trustees  by  memorial  to.  the  Lord  ChanceUoTj  (the  pre- 
sentation being  in  the  Crown,)  represented  the  age  of  the  incumbent, 
and  requested  that  upon  a  vacancy,  his  Lordship  would  appoint  a 
clergyman  recommended  by  them.  Upon  the  20th  OdobeTy  1787, 
the  incumbent  died  ;  and  on  the  27th  he  was  buried.  Between  his 
death  and  burial,  DabhSy  one  of  the  trustees,  waited  upon  the  Chan- 
ceUor;  and,  not  having  an  opportunity  of  seeing  his  Lordship,  left  a 
letter,  informing  him  of  the  death  of  the  incumbent,  and  requesting 
him  to  wait  a  short  time  for  the  recommendation  of  the  trustees. 
No  farther  steps  being  taken  by  the  trustees  for  two  months,  the 
ChanceUoTy  without  any  recommendation  from  them,  issued  ^fiat 
for  the  presentatioji  of  W,  R.  Norton^  who  was  instituted  17th  Jo- 
fittarjf,  1788,  and  inducted  a  few  days  after.  The  trustees  refusing 
to  admit  this  vicar  to  the  benefits  of  the  trust,  the  information  was 
filed  at  the  relation  of  the  vicar.  The  defendants,  by  their  answer, 
represented,  that  Hackety  one  of  the  trustees  being  absent  from 
JVanoickshirey  they  deferred  calling  a  meeting  till  the  22d  Decemr 
ber,  1787,  thinking  it  qot  right  to  take  'any  step  in  his  absence ;  and 
that  they  did  not  then  make  any  recommendation,. because,  finding 
the  relator  was  presented,  they  thought  it  would  be  in  vain.  That 
since  the  time  R.  Bdl  quitted  the  vicarage,  none  of  the.vicars  wei;i& 
presented  but  by  procurAn^nt  or  recommendation  of  the  trustees, 
except  J.  Bakery  who,  they  believed,  was  presented  without  such 
recommendation,  and  he  was  not  permitted  to  reside  in  the  house, 
or  to  enjoy  the  tithes  and  parcels  in  land,  or  the  rent  thereof:  but  by 
articles  of  agreement  in  1663,  reciting  that  he  became  vicar  without 
such  recommendation,  and  was  therefore  incapable  of  enjoying  those 
benefits^  to  settle  all  disputes  about  it  during  the  time  he  should  be 
vicar,  on  his  releasing  all  claim  under  the  trust,  Biddvdphy  one  of  the 
trustees,  out  of  the  respect  he  bore  him,  covenanted  to  pay  him  5Z. 
a  vear,  so  long  as  he  continued  vicar ;  and  they  contended  that  thJD 
relator  was  not  entitled  to  the  benefits  intended  for  the  vicar  of 
jPofeMOorlft;  .and  also  represented  that  they  were  preparing,  accord- 
hig  to  their  power,  to  apply  the  fund  to  other  •  charitable  purposes, 
but  submitted  to  dispose  thereof  as  the  Court  should  direct  Upon 
an  inquiry,  directed  by  Lord  Alvanleyy  M.  R.as  to  the  dates  of  the 
deaths  of  the  vicars,  and. the  recommendation  by  the  trustees,  two 
only  could  be  found.  One  was  in  these  terms :  ^'  We  approve  of 
Shaiv  as  a  proper  person  to  be  presented  to  the  vicarage  pf 
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Pohsworthy  and  humbly  hope  your  Lordship  will  present  him  ac- 
cordingly." This  wag  signed  by  the  trustees,  and  dated  20th  Janu- 
ary ^  1747,  on  which  day  the  preceding  incumbent  was  buried.  The 
other  was  as  follows  :  "  All  the  trustees,  except  C  J.,  being  out  of 

the  country,  do  certify,  that  we  do  approve as  a  proper 

person  .to  be  presented  to  the  vicarage  of  Pdesworth,  and  humUy 
hope  your  Lordship  Will  present  him  accordingly."  This  was  dated 
the  19th  October,  1758,  on  which  day  the  preceding  incumbent  was 
buried.  These  recommendations  were  accepted.  His  Lordship, 
in  giving  judgment,  observed  :  <'  As  to  the  doctrine  of  cypres,  as  ap- 
plied to  charities,  this  sensible  distinction  has  prevailed:  the  Court  will 
not  decree  execution  of  a  trust  of  a  charity  .in  a  manner  different  from 
that  intended,  except  so  far  as  they  see  that  the  intention  cannot  be  ex- 
ecuted literally  ;  but  another  mode  may  be  adopted  consistent  with 
his  general  intention,  so  as  to  execute  it,  though  not  in. mode,  in 
substance.  If  the  mode  becomes  by  subsequent  circumstances  im- 
possible, the  general  object  is  not  to  be  defeated,  if  it  can  be  at- 
tained. In  the  Attorney  General  v.  The  Bishop  of  Oxford,{r)  the 
purpose  was,  to  build  a  church  in  the  parish  of  t^.,  and  the  parish 
would  npt  let  the  church  be  built :  Lord  Kenyon  very  propei'ly  said, 
it  could  not  be  built  any  where  else,  and  the  intention  must  totally 
fail.  So  Mr.  Justice  BuUer^s  opinion,  in  Attorney  General  v.  BaiUy, 
(though  there  may  be  some  doubt  about  it  in  that  case,)  went  upoii 
that  ground.  But  the  Coiirt  has  said,  where  the  general  intention 
may  be  executed,  it  shall.  In  a  case  before  me^Branthdim  v.  East 
Burgcldj  the  testator  directed  bread  to  be  distributed  to  poor  per- 
sons attending  divine  eervice,  and  chaunting  his  version  of  the  Psatms^ 
They  could  not  be  chaunted,  because  not  authorized ;  but  I  thought 
his  general  object  was,  to  give,  the  poor  people  the  bread,  and  the 
chaunting  the  Psalms  was  only  accessory,  because  he  thought  his 
version  as  good  as  any  other*.  Apply  these  principles  to  this  case. 
Sir  F.  JVethersole  ha4  two  objects :  the  first  was  a  general  charita- 
ble object,  and  very  proper  j  an  anxious  desire  to  provide  what  he 
specified  in  his  declaration,  what  he  thought  a  competent  mainte- 
nance for  the  vicar.  There  was  also  another  object.  The  question 
is,  whether  that  was  equally  important,  and  was  annexed  to  the  first, 
so  that  they  must  stand  and  fall  together.  It  was  to  secure  to  him- 
self or  his  trustees  the  recommendation  or  approbation,  at  least,  of 
the  person  nominated.  If  both  tfiese  purposes  can  be  effected,  they 
ought :  but  did  he  mean  the  first  object  to  fail,  if,  from  the  obstinacy 
or  neglect  of  his  trustees,  the  second  could  hot  take  effect  ?"  And, 
after  remarking  upon  the  neglect  of  the  trustees  in  presenting  a  re- 
conmiendation  of  a  proper  person  to  the  Chancellor,  his  Lordship 
cited  the  case  of  Attorney  General  v.  Leigh,  thus :  '^  The  testator 
gave  lOOl.  to  be  laid  out  in  building  seven  houses,  and  the  rectory 
otB.  to  John  and  James  Every,  and  the  heirs  of  Jbto,.upon  condi- 
tion and  to  the  intent  that  they  should  erect  seven  houses,  and 
lease  them  to  seven  poor  men,  such  as  they  should  think  fit,  and 
gave  the  profits  to  them  afljer  defraying  the  expenses  ;  and,  in  case 
of  default  in  the  performance  of  the  trust  for  three  months  after  the 
same  ought  to  have  been  performed  (which,  I  suppose,  means  the 

(r)  Stated  infra. 
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biiildiiig  the  housed),  the  same  for  ever  after  to  go  to  the  minister 
and  churchwardens  of  B. ;  I  apprehend  he  meant,  that  then  the 
trust  should  devolve  upon  them.  Then  a  commissioner  of  charita- 
ble uses  issued.  It  is  observable,  that  under  such  commission,  they 
thought  they  might  add  to  or  prescribe  the  mode  of  executing  the 
intention.  It  decrees,  that  John  Every  should  erect  the  houses,  and 
before  Christmas  next  place  therein  seven  poor  men  or  women  of 
the  parish  of  JS.,  which  was  not  required  by  the  original ;  and  so 
upon  death  or  removal,  the  vacancies  were  to  be  filled  up  by  other 
poor  men  or  women  of  the  parish  of  B.  within  six  months  after  they 
should  become  vacant,  and  3{.  to  be  paid  to  each  of  them.  After- 
wards, upon  an  information,  the  heir  insisted  that  he  had  a  right  to 
nominate  any  poor  persons,  without  regard  to  the  parish  ofB.;  but 
the  Court  confirmed  the  decree  of  the  commissioners,  and  decreed, 
that  the  heir,  within  two  months  after  notice  of  a  vacancy,  should 
nominate  out  of  the  parish,  and  for  default,  it  should  devolve  to  the 
parish.  He  had  nominated  two  persons  not  of  the  parish,  and  yet 
those  two  persons,  nominated  in  an  irregular  manner,  according  to 
the  decree,  were  petmitted  to  enjoy  as  long  as  they  lived."  His 
Lordship  then  said  :  *'  Hence  it  appears,  the  Court  will  not  permit 
the  general  intention  to  fail  for  want  of  circumstances  annexed, 
which  by  the  fault  or  neglect  of  the  ^parties  cannot  take  effect : 
therefore  this  vicar  is  entitled  to  the  benefits  intended  for  the  vicars 
of  Polesworth;  not  upon  the  idea,  that  if  the  trustees  had  recom- 
mended in  proper  time,  and  that  recommendation  had  not  succeed- 
ed, that  then  he  would  have  been  entitled  ;  but  upon  this,  that  the 
general  object  was,  that  there  should  be  a  good  minister ;  and  there 
was  a  secondary  intention,  that  he  should  come  in  .with  the  appro- 
bation of  the  trustees.  The  question  is,  whether,  under  these  cir- 
cumstances, I  do  not  answer  his  intention  better  by  giving  this 
benefit  to  the  vicar,  though,  from  the  Unfortunate  neglect  of  the 
truatees,  he  came  in  without  their  recommendation.  I  am  of  opi- 
nion, they  ought  to  have  taken  more  pains  than  they  did,  and  their 
neglect  shall  not  defeat  the  general  intention.  Therefore  declare, 
that  the  relator  is  entitled  to  the  house  intended  for  the  habitation 
of  the  minister,  the  tithes,  &c.  and  direct  an  account  of  the  rents 
and  profits." 

Again,  in  the  Attorney  Xjfenerdl  v.  Andrew,{s)  John  Andrew,  doc- 
tor of  laws,  by  his  will  in  1747,  in  order  to  make  a  secure  and  suit- 
able provision  for  his  rejations,  and  relying  upon  the  justice,  care 
and  integrity,  of  the  society  thereafter  mentioned,  directed,  that 
as  soon  as  a  suitable  purchase  of  freehold  lands  might  be  met 
with,  all  his  three  per  cent,  annuities  in  the  Bank  of  England^ 
should  be  sold  and  invested  therein,  and  settled  to  the  following 
uses,  viz,  that  the  rents  should  be  paid  half  yearly  to  his  sisters,  %;29m 
AndreWy  Elizabeth  Woodward^  Bridget  Andrew  and  Lais  Andrew^ 
equally,  during  their  joint  lives,  and  to  the  survivors  and  survivor  of 
them }  and  after  the  death  of  the  last  survivor,  then  to  the  use  of 
the  college  or  hall  of  the  Holy  and  Undivided  Trinity  in  the  Uni- 
versity of  Cambridge  ;  and  that  the  lands,  should  be  vested  in  the 

(•)  3  Ves.  633. 
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college ;  which,  by  license  of  Mortmain,  they  were  enabled  to 
take  ;  and  that  four  new  scholarships  should  be  then  founded  :  the 
scholars  to  be  chosen,  to  be  such  as  should  have  beeq  educated 
at  Merchant  Taylor^s  school,  London;  who  should  have  been  in 
the  bench  or  table  of  the  school ;  who,  besides  the  usual  allow- 
ance and  payments  made  to  the  other  scholars  of  the  said  house, 
should  receive  51.  quarterly  from  the  bursar  ;  and  the  remainder  of 
the  rents  of  the  estates,  as  they  came  in,  to  be  put  out  at  interest 
until  20,0002.  should  be  raised  to  be  laid  out  in  additional  buildings 
to  the  college,  either  according  to  the  plan  then  already  made,  or 
such  other  as  the  society  might  think  more  convenient ;  and  he 
directed,  that  so  soon  as  the  32.  per  cent,  annuities  should  be  vested 
in  land,  the  account  might  be  made  yearly  of  the  several  receipts^ 
and  payments  in  the  same  manner  as  the  causeway  account  was 
then  kept,  and  at  the  same  time ;  and  that  the  master  for  the  time 
being,  should  be  allowed  out  of  the  rents  and  profits  of  the  estates 
5{. ;  the  bursar,  52. ;  and  each  fellow,  who  should  be  present  at  the 
making  up  of  the  account,  20  shillings ;  and  the  bursar  to  be  allowed 
a  salary  of  201.  a  year  for  his  trouble  in  receiving  and  paying  the 
rents  to  the  testator^s  sisters  punctually,  according  to  the  direction 
of  the  will ;  and  after  the  20,0002.  should  be  raised  for  the  building, 
the  testator  directed,  that  four  new  fellowships  should  be  erected, 
and  added  to  the  then  present  number,  upon  the  same  footing,  and 
subject  to  the  same  rules  and  statutes,  and  with  the  same  provisions, 
allowances,  and  privileges,  in  all  things  as  the  other  CivU  law  fel- 
lowships ;  and  to  be  chosen  and  appointed  in  the  same  manner ; 
saving,  that  no  person  should  be  qualified,  or  capable  of  being 
chosen  or  appointed  by  lapse  to  any  of  the  said  fellowships,  un- 
less he  should  have  been  educated  at  Merchant  Taylor^s  school,  and 
should  have  been  in  the  bench  or  table  of  the  school,  if  any  might 
be  found  fitly  qualified  in  either  of  the  universities  of  Cambridge 
or  Oaford:  those  who  were,  or  had  been,  scholars  of  the  house  of 
the  college,  first  to  be  preferred,  if  fit ;  and  when  the  fellowships 
should  be  added,  the  account  to  be  discontinued  and  cease  ;  and 
the  rents  of  the  estates  to  be  applied  to  the  general  use  of  the  col- 
lege :  but  the  salary  of  202.  per  annum  to  be  continued  to  the  bur- 
sar; and  102.  per  annum  to  be  added  to  the  salary  of  the  law  lec- 
turer. The.  testator  directed,  that,  until  a  proper  purchase  could  be 
made^  the  32.  per  cent,  annuities  should  remain  in  the  same  fund, 
and  the  dividends  be  received  by  his  executrix,  for  the  use  of  her- 
self and  her  said  sisters,  and  the  survivors  and  survivor  of  them  equal- 
ly ;  and  he  desired  Dr.  Simpson,  master  of  the  college,  and  Dr.  C. 
Pif^oULy  jun.  would  be  pleased  to  assist  his  executrix  in  purchasing 
the  estates,  with  the  approbation  of  the  college,  that  the  same  might 
be  settled  according  to  his  will,  so  as  his  sister  might  receive  the  in- 
come punctually,  and  without  trouble  ;  and  he  gave  to  each  of  them 
1002. ;  and  in  case  any  loss  should  happen,  he  directed  his  exe- 
cutrix should  in  no  wise  be  answerable  for  it :  the  charge  of  the 
purchase,  or  otherwise  arising  'from  settling  the  same,  to  be  paid 
out  of  the  principal,  and  not  out  of  the  interest  of  the  32.  per  cent, 
annuities.  He  gave  to  his  brother,  the  Rev.  TV.  Andrews j  10002. 
Bank  stock,  and  Id  his  daughters,  Sarah  and  Thcmasinet  lOOOL 
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Bank  stock  a  piece.     He  likewise  gave  to  bit  brother  the  interest  of 
10502.  lent  upon  the  Huntingdon  and  Carnbridge  turnpike,  to  be 
Applied  for  the  use  and  maintenance  of  his  ^on,  John  Andrew,  for 
life,  in  such  manner  as  his  brother  should  appoint ;  and  in  case  the 
same  should  be  paid  off,  to  be  placed  out  again  at  interest,  and  after 
John^s  death,  he  gave  the  principal  to  the  master,  fellows,  and  scho- 
lars of  Trinity  Hall  aforesaid ;  to  be  laid  out  in  lands  for  the  use  of 
the  society,  towards  the  better  enabling  them  to  support  the  addi- 
tional scholarships  and  fellowships ;  and  until  the  same  should  be 
erected,  the  income  to  be  made  part  of  the  fund  intended  for  the  ad- 
ditional buildings,  and  to  be  entered  in  the  account  before  directed 
to  be  kept.     He  gave  to  the  college  the  farther  sum  of  lOOl.  and  a 
spedific  legacy  of  plate  ;  and  he  gave  the  residue  of  his  personal  es- 
tate to  Lois  Andrew,  and  appointed  her  sole  executrix.    By  a  codicil 
of  the  same  date  with  his  will,  the  testator  directed,  that  in  case  his 
sister  Bridget  should  survive  his  sisters  Woodward  and  Lois,  as  her 
health  woold  not  permit  her  to  enjoy  what  he  had  given  her,  the 
college  should  pay  her  2002.  a  year  clear  of  all  deductions ;  and  that 
the  remainder  of  his  SI.  per  cents,  and  India  stocks,  should  be  applied 
to  the  account  towards  the  additional  buildings  or  the  profits  of  the 
estates  purchased  therewith  ;  and  then,  taking  notice  of  the  death  of 
his  sister  A.  Andrew,  since  the  writing  of  his  will,  he  directed,  that 
the  lOOOl.  East  India  stock,  thereby  given  to  her,  be  added  to  his  31. 
per  cent,  annuities,  and  to  the  uses  in  the  same  manner  and  form, 
and  to  all  the  same  intents  and  purposes  as  they  were  directed  to  bo 
settled  and  enjoyed.     The  testator  died,  without  leaving  any  issue. 
Bridget  Andrew,  Elizabeth  Woodward,  Lois  Andrew,  and  John 
Andrew,  survived  him.     At  the  time  of  making  his  will,  and  at  his 
death,  he  was  possessed  of  5002.  Bank  stock,  17,20C{.  three  per  cent, 
consolidated  Bank  annuities,  10002.  reduced  Bank  annuities,  of  1726, 
10002.  East  India  stock,  and  10502.  due  to  him  upon  the  said  turn- 
pike security,  and  other  personal  estate.    The  funds  having  never 
been  laid  out  in  land,  and  Bridget  Andrew,  Elizabeth  Wwdward^ 
and  Lois  Andrew  being  all  dead,  the  latter,  who  was  the  survivor, 
having  died  in  1793,  the  information  was  filed  at  the  delation  of  the 
master  and  wardens  of  Merchant  Taylor* s  school,  against  the  meister, 
fellows,  and  scholars  of  Trimty  HM,  and  James  Andrew,  executor 
of  Lois  Andrew,  and  heir  at  law  of  the  testator,  praying  a  perfor- 
mance of  the  trusts  of  the  will ;  and  that  the  master,  fellows,  and 
scholars  of  Trinity  Hall  might  be  decreed  to  accept  the  trust ;  and 
in  case  the  Court  should  be  of  opinion,  that  they  were  not  bound, 
to  accept  it,  thdt  the  fimds  might  be  laid  out  under  the  decree 
of  the  Court,  for  the  benefit  of  the  scholars  of  Merchant  Taylor's 
school,  in  such  manner  as  tfae  Court  should  be  of  opinion,  would 
most  nearly  correspond  with  and  effectuate  the  charitable  designs 
of  the  testator  in  his  will  and  codicil.   The  college,  by  their  answer 
stated,  that  since  the  filing  of  the  information,  they  had  been  in- 
formed, and  believed,  that  by  deed  poll  of  the  17th  of  May  1765, 
afler  noticing  that  at  the  request  of  the  then  master,  fellows,  and 
scholars  of  the  said  college,  Lois  Andrew  had  agreed  to  transfer  to 
them,'  and  to  her,  the  said  Lois  Andrew,  the  said  funds,  in  trust,  that 
E.  Woodward  and  Lois  Andrew  might,  during  their  respective  lives, 
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receive  all  the  dividends  of  the  Bank  annuities  and  East  India  stock  ; 

^  and  if  Bridget  Andrew  survived  them,  that  2001.  clear  of  all  taxes 
and  deductions  might  be  secured  and  paid  to  her  in  such  manner 
as  thereinafter  mentioned ;  and  that  William  Andrew  might  receive 
the  dividends  of  the  5001.  Bank  stock  for  life ;  and  that,  subject  to 
those  payments,  the  several  stocks  and  dividends  should  be  applied 
to  such  uses,  &c.  as  were  directed  by  the  will  of  the  testator,  J(An 
Andrew;  the  said  master,  fellows,  &c.  therefore  acknowledged  and 
declared,  that  the  17,2002.  &c.  so  agreed  to  be  transferred,  were 
all  the  Bafik  annuities,  Bank  stock,  and  East  India  stock,  which  the 
te^ator  was  possessed  of  at  his  death,  and  which  were  bequeathed 
to  them  by  his  will  and  codicil,  and  required  to  be  transferred  by 
Lois  Andrew  for  the  uses  and  purposes  therein  intended.  The  mas- 
ter, &c.  entered  into  a  covenant  for  payment  of  the  dividends  of 
the  Bank  annuities,  &c.  to  £.  Woodward  and  Lois  Andrew,  during 
their  respective  lives,  for  payment  of  the  2002.  a  year  to  Bridget 
Andrew,  upon  the  contingency  above  mentioned,  and  for  payment 
of  the  dividends  on  the  500{.  Bank  stock  to  William  Andrew  dur*- 
ing  life.  The  funds  were  accordingly  transferred,  and  continued  to 
stand  in  the  names  of  the  master,  fellows,  &c.  and  o(  Lois  Andrew  ; 
and  the  dividends  of  the  Bank  annuities  and  East  India  stock,  were 
regularly  paid  to  JS.  Woodward  and  Lois  Andrew;  during  their 
respective  lives ;  and  the  dividends  of  the  Bank  stock  were  paid  to 
William  Andrew.  The  sum  of  10502.  continued  upon  the  turnpike 
security;  John  Andrew  died  in  1764,  ^md  WiUiam  in  1792.  The 
master,  fellows,  .&c.  stated,  that,  since  the  deaths  of  Lois  and  Wil- 
liam Andrew,  none  of  the  dividends  of  the  Bank  and  India  stock 
were  received  by  them,  or,  to  their  knowledge,  by  any  of  their  pre- 
decessors ;  but  they  admitted  that  they  had  received  from  the  trus- 
tees of  the  turnpike  security,  all  interest  due  thereon  since  the  death 
of  John  Andrew  to  Midsummer  1794.  They  also  admitted,  that 
they  declined  to  act  in  the  trusts  of  the  will,  and  desired  to  renounce 
^e  trusts,  and  refused  the  bequests  in  the  will  and  codicil,  because, 
upon  mature  consideration,  they  were  satisfied,  that  they  could  not 
accept  and  execute  such  trusts  without  doing  very  great  prejudice 

.  to  their  college ;  apd  they  submitted,  that  their  acts  ought  not  to 
be  considered  in  performance  of  the  trusts,  and  ah  acceptance  of 
the  same,  and  in  December  1793,  they  gave  notice  to  the  relators, 
and  James  Andrew,  of  their  intention  to  renounce.  Upon  the  10th 
o{  February  1798,  when  the  cause  first  came  on  to  be  heard.  Lord 
Loughborough,  C.  expressed  himself  to  the  following  efiect :  '^  I  had 
directed  this  cause  to  be  set  down  for  judgment,  having  formed  my 
own  conclusion  upon  it,  that  the  college  had  done  nothing  to  con- 
clude them  as  an  acceptance  of  the  bequest.  They  put  themselves 
in  the  trusts  of  the  money,  but  no  farther.  But  I  have  considerable 
doubt,  what  will  be  the  consequence  of  that ;  which  was  not  dis- 
cussed so  much  as  it  ought  to  be.  My  opinion  turns  upon  this :  I 
have  no  right  to  force  them  to  take  it.  They  have  done  no  act, 
which  can  concliide  themselves.  Upon  the  deed  poll,  and  the  other 
proceedings,  nothing  more  was  intended,  than  merely  to  secure  the 
property;  saving  to  the  representatives  of  the  testator  what  would 
have  been  the  expense  of  the  suit,  if  they,  had  declined  putting  the 
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fiinds  under  the  care  of  their  college.  Then  the  idea  that  I  took  up, 
perhaps  a  little  hastily,  was,  that  if  the  college  refused,  the  will  was 
void*  This  is  not  quite  clear,  because,  being  to  a  college,  the  Statute 
of  Mortmain  does  not  affect  it ;  then  it  is  a  bequest  to  a  given  pur- 
pose, which  purpose  cannot  take  effect,  and  what  will  be  the  conse- 
quence of  a  thing  so  bequeathed,  I  am  not  quite  prepared  to  say :  whe- 
ther there,  can  be  any  mode  of  executing  it  cypres :  or  whether,  if 
there  be  no  use  which  I  can  execute,  I  must  give  it  to  the  representa- 
tives." The  case  was  re-argued  on  the  first  of  March  1798,  various 
entries  having  been  discovered  in  a  manuscript  book  of  the  college, 
entitled  "  Lease  Book,"  beginning  1735,  and  ending  in  1768,  since  Sie 
first  arguinent.  The  entries  related  to  the  transfers  of  the  stock,  and 
the  receipts  and  ps^ments  of  the  dividends.  The  first  question  was, 
whether  the  acts  of  the  college  amounted  to  an  acceptance  of  the 
trusts  of  the  will,  and  which  Lof  d  Loughborough  decided  in  the  ne- 
gative;  and  upon  the^econd  question,  which  only  relates  to  the  sub- 
ject of  the  present  section  (namely,)  whether  the  trusts  could  be 
carried  into  execution  cypres^  his  Lordship  observed :  '^  As  to  the 
other  part  of  the  case,  it  is  not  fit  to  decide  upon  it,  without  giving 
an  opportunity  to  state  any  proposal  with  regard  to  this  charity.  I 
have  not  looked  at  all  the  cases  referred  to.  Some  of  the  cases 
seem  to  have  gone  the  length  of  raising  an  idea,  that  the  doctrine 
of  cypres^  as  to  a  charity,  ought  never  again  be  mentioned  in  this 
Court.  I  am  not  quite  clear  of  that.  This  case,  the  devise  being 
for  a  college,  is  quite  clear  of  the  Mortmain  Act.  It  is  not  affected 
at  all  by  it.  The  purpose  of  the  testator  is  <;learly  out  of  the  pro- 
vision of  the  statute.  Its  being  to  be  laid  out  in  land,  makes  no 
difference.  It  does  not  fail  either  from  any  imputation,  that  can  be 
cast  upon  .the  intention  of  the  testator ;  for  he  was  not  devising  any 
.  folly  impracticable  in  itself.  All  could  be  done,  if  the  college  would 
have  accepted  it.  The  execution  of  his  purpose  for  a  charity,  di- 
rected to  a  course  of  education  is  frustrated  by  events  contingent, 
and  quite  independent  of  the  purpose ;  as  if  the  trustees,  according 
to  whose  discretion  a  charity  was  to  be  adopted,  had  died.  It  is  fit 
to  see  what  sort  of  proposal  can  be  stated  upon  it.  It  would  come 
near  the  purpose,  if  Trinity  HaU  would  not  admit  them  as  fellows, 
but  were  willing  to  let  them  stand,  as  exhibitioners.  That  would 
be  near  the  purpose  of  the  intention.  I  do  not  know  that  it  would 
wander  very  widely  fi'om  the  intention,  if  any  other  college  were 
disposed  to  receive  fellows  so  well  endowed  as  the  fellows  probably 
will  be.  What  I  propose  to  do,  was  to  dismiss  the  information,  so 
far  as  it  prays  that  the  college  may  be  bound  b^  the  directions  of 
the  will,  with  regard  to  the  establishment  of  laymg  out  the  money 
upon  buildings,  and  providing  for  the  addition  of  four  scholars  to  be 
fellows ;  to  direct  an  account  of  the  money  received  by  the  college ; 
to  direct  the  college  to  transfer  the  stocks,  the  turnpike  security^ 
still  remaining  out,  the  bond  to  be  deposited  with  the  Master;  and 
the  interest  in  arrear  upon  it  received  by  the  college  to  be  paid  in ; 
all  parties  to  have  their  costs  out  of  the  estate ;  reserving  farther 
considerations  until  after  the  Master  shall  have  made  his  report ; 
directing  him  to  receive  any  proposal  made  to  him  on  the  part  of 
Merchant  Taylor* e  school,  for  the  establishment  of  a  charity  within 
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the  terms  of  the  will.  If  they  can  find  the  means  to  lay  a  proposal 
of  an  establishment  with  regard  to  the^  four  scholars,  such  numbers 
of  scholars  as  they  think  that  school  will  afford,  I  should  wish  to  have 
a  particular  object  for  my  consideration,  whether  that  object  is  so 
near  the  intention,  that  I  can  execute  it." 

The  decree  was  drawn  up  accordingly. 

In  the  case  of  attorney  General  v.  Boyer^(f)  Sir  George  Downing 
being  seised  in  fee  of  freehold  and  copyhold  estates,  and  possessed 
of  leaseholds  for  life  and  years,  by  will,  in  1717,  devised  and  be- 
queathed the  same  to  trustees,  their  heirs,  executors,  and  adminis- 
trators, upon  trusts  after  declared;  as  to  the  freehold  to  the  use  of 
Sir  Jofiob  Garrard  Downing  for  life,  with  divers  remainders,  in  strict 
settlement,  all  of  which  eventually  failed,  with  remainder  to  the  use 
of  the  trustees,  in  trust,  that  they  should  as*  soon  as  might  be,  out 
of  the  rents  and  profits  of  the  premises,  purchase  the  fee  simple  of 
flonie  piece  of  ground  in  Cambridge,  convenient  for  a  college ;  and 
should  build  thereon  all  such  houses,  &c.  as  should  be  fit  for  that 
purpose ;  which  should  be  called  Downing  College ;  and  he  direct- 
ed that  a  chapter  should  be  obtained  for  founding  such  college,  and 
incorporating  a  body  collegiate  of  that  name,  within  the  university 
of  Cambridge  ;  and  that  such  college  should  consist  of  such  head 
or  governor,  and  of  such  scholars,  members,  and  other  persons,  for 
the  time  being,  and  should  be  maintained,  governed,  and  ordered,  by 
such  laws,  rules,  and  orders,  and  in  such  manner,  and  therein  should 
be  professed  and  taught  such  useful  learning,  as  his  said  trustees 
and  their  heirs,  with  the  consent  and  approbation  of  the  Archbishops 
of  Canterbury  and  York,  and  the  masters  of  St.  John^s  College  and 
Clare  Hall,  in  the  said  university,  in  being  at  the  time  of  founding 
the  said  college,  should  prescribe,  direct,  and  appoint ;  and  that 
immediately  auer  founding  and  incorporating  such  college  or  body 
collegiate,  the  trustees  and  their  heirs  should  stand  seised  of  all  the 
manors,  lands,  &c.  in  trust  for  the  said  collegiate  body  and  their 
successors  for  ever.  And  as  to  the  manors,  &c.  wherein  the  testa- 
tor was  possessed  for  years,  he  declared  that  the  trustees  should 
stand  possessed  thereof;  in  trust  from  time  to  time  to  assign  the 
same,  to  such  person  or  persons  as  should  be  entitled  to  the  actual 
possession  of  his  lands  of  inheritance,  by  virtue  of  the  limitations 
aforesaid ;  and  he  gave  all  his  goods  and  chattels  to  Sir  J.  G.  Down- 
ing, and  appointed  him  executor.  The  testator  died  on  the  20th  of 
Jun^  1749,  without  issue:  leaving  Sir  J.  G.  Downing,  his  heir  at 
law,  who  entered  upon  the  freehold,  copyhold,  and  leasehold  estates 
of  the  testator,  and  enjoyed  them  till  his  death  in  1764.  All  the 
trustees  died  in  the  life  of  the  testator.  Sir  J.  G.  Downing,  by  his 
will,  in  August  1763,  gave  to  his  wife,  Lady  Downing,  charged  with 
the  payment  of  several  annuities  and  legacies,  all  his  manors,  &c. 
and  personal  estate,  absolutely,  and  appointed  her  sole  executrix. 
Lady  Downing  entered  upon  all  the  fi'eehold,  leasehold,  and  copy^ 
hold  estates,  devised  by  Sir  George  Downing,  Upon  the  9th  of 
May  1764,  the  information  was  filed  against  Lady  Downing  and  the 
heirs  at  law  of  Sir  /.  G,  Downing,  and  the  other  proper  parties ; 
praying,  that  the  will  of  Sir  George  Douming  might  be  established, 
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and  the  trusts  carried  into  execution ;  that  an  account  might  be 
taken  of  the  money  received  by  Lady  Downing  from  the  rents  and 
profits  of  the  freehold,  copyhold,  and  leasehold  estates  become  due, 
after  the  death  of  Sir  X  G,  Downingy  and  for  a  receiver.  The  cause 
was  heard  on  the  IQth  and  27th  of  May ^  and  the  18th  of  July  1767, 
before  the  Lord  Chancellor^  assisted  by  the  Master  of  the  RoUs^  and 
Lord  Chief  Justice  Wilmotf  who,  upon  the  17th  of  June  1768,  de- 
clared their  unanimous  opinion,  that  the  trusts  of  the  charity  ought 
to  be  executed,  if  the  King  would  grant  a  charter  to  incorporate  the 
college,  and  a  license  for  such  incorporated  college  to  take  the 
devised  premises  in  mortmain. 

The  cause  was  farther  heard  before  the  ChanceUor^  who,  on  the 
3d  of  July  1769,  decreed  inter  alia,  that  the  will  and  codicil  were 
well  proved,  and  ought  to  be  established,  and  the  trusts  performed^ 
particularly  of  the  charity,  in  case  the  King  should  grant  a  charter 
to  incorporate  the  college,  and  a  license  for  it  to  take  the  premises 
in  mortmain ;  and  the  defendants,  the  testator's  heirs  at  law,  were  to 
be  at  liberty  to  apply  to  the  Court  for  that  purpose ;  and  his  Lord- 
ship decreed  a  reference  to  the  Master,  to  iixquire,  what  was  the  an- 
nual value  of  the  premises  devised  to  the  charity,  to  enable  the  heirs 
at  law  to  form  a  judgment  what  number  of  fellows  and  scholars 
could  be  maintained  by  the  endowment,  and  that  they  were  to  be  at 
liberty  to  contract  for  a  piece  of  ground  within  the  University  of 
Cambridge^  whereon  to  found  the  said  college,  conditionally,  in  case 
the  charter  and  license  should  be  granted  by  the  Crown.  Upon  a 
subsequent  report  of  the  Master,  the  cause  eventually  came  on  be- 
fore Lord  Loughborough,  C.  who  observed,  "  This  is  an  application 
to  me  upon  several  different  grounds  on  different  branches  of  the 
case.  The  cause  is  set  down  for  farther  directions  upon  the  report 
of  the  Master.  The  directions  prayed,  are  for  ]iberty,'or  an  express 
direction,  and  authority  to  the  tru9tees,  the  heirs  at  law,  the  persons 
delegated  by  the  Court  to  be  active  in  the  trust,  to  lay  a  proposal 
before  the  Master  for  the  plan  of  a  college.  But  little  objection  was 
taken  to  that  in  the  argument ;  and  it  is  very  much  of  course  in  such 
a  case,  the  Court  having  declared  the  will  well  proved ;  and  that 
the  trusts  ought  to  be  performed  and  carried  into  execution.  The 
necessary  consequence  of  such  a  decree  is,  that,  when  it  is  settled, 
as  it  came  to  be  in  this  cause,  who  are  to  be  active,  it  being  a  mat- 
ter of  doubt  at  the  time,  but  the  decree  having  fixed  the  heirs-at-law 
with  it,  that  is,  the  heirs  as  they  come  into  possession,  the  Master 
might,  I  think,  have  received  a  proposal  without  a  direction :  bUt  I 
believe,  in  the  Master's  office,  the  course  is  not  to  act  without  a 
specific  direction.  Therefore,  I  have  difiSculty  in  giving  that  direc- 
tion." And  with  respect  to  the  claim  set  up,  on  the  part  of  the  re- 
presentatives of  Lady  Downing,  to  intermediate  rents  and  profits 
from  the  death  of  Sir  George  Dawning,  up  to  the  time  when  the 
college  should  be  incorporated  with  license  to  hold  in  mortmain  ; 
his  Lordship  continued,  "  Upon  looking  at  the  decree,  the  trust  by 
the  decree  here,  is  as  emphatical  a  trust  of  the  rents  and  profits 
as  of  the  land,  for  the  purpose  as  soon  as  may  be,  of  purchas- 
ing the  ground  and  building  upon  it ;  and  part  of  the  trust  which 
the  Court  has  declared  good,  is  to  obtain  a  charter  and  license. 
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The  case  would  have  been  exactly  the  same,  supposing  the  devise 
had  been  to  an  existing  college,  but  which  had  exhausted  its  li-* 
cense  to  hold  a  mortm^n ;  for  until  that  license  had  been  extended 
on  the  part  of  the  Crown,  the  college,  having  no  power  to  hold  in 
mortmain,  could  not  have  taken  any  legal  interest  in  the  land.  It 
can  hardly  be  imagined,  that  the  rents  and  profits  accruing  be- 
tween the  death  of  the  testator,  and  the  time  the  right  to  hold  in 
mortmain  was  de  facto  granted  by  the  Crown,  would  go  to  the 
heir.  The  decree  declares,  that  the  trust  of  the  will  ought  to  be 
performed  and  carried  into  execution :  then  the  specific  trust  for 
the  creation  of  the  college  is  suspended,  until  the  Crown  thinks 
fit  to  grant  the  charter :  but  the  language  of  the  decree,  and,  if 
it  wanted  a  comment,  the  judgment  of  every  one  of  the  Judges 
show,  it  is  a  good  devise  to  charity.  According  to  the  will,  the 
arguments  of  all  the  Judges,  and  the  number  of  cases  referred 
to,  the  right  of  the  heir  is  totally  gone.  The  decree  has  not  said, 
that  the  particular  trust  failing,  the  will  is  void.  The  King  may 
appoint  it  to  another  purpose.  It  will  be  necessary  to  give  many 
particular  directions  as  to  the  appointment  of  a  receiver,  also,  as 
to  directing  the  account ;  for  though  in  positive  right  I  am  bound 
to  say  these  rents  and  profits  do  not  belong  to  the  persons  who 
have  been  in  possession  of  them,  and  I  am  bound  to  call  for  the 
rents  and  profits,  to  take  care  of  them,  and  in  the  case  of  a  charity 
I  cannot  act  upon  the  ground,  that  any  person  has  been  guilty  of 
laches,  nor  give  the  advantage  to  the  defendants,  that  in  other  cases 
I  should  be  urged  to  do,  as  the  benefit  from  the  length  of  time, 
&c. ;  and  though  it  has  happened  in  many  cases,  that  the  Court  has 
been  ol  liged  to  follow  the  assets,  at  great  inconvenience  and  great 
hardship  to  the  parties,  as  upon  that  singular  will  of  Mr.  Travers^ 
when  I  was  obliged  to  make  a  very  harsh  decree  upon  those  who 
held  the  assets  for  a  long  time,  yet  I  wish  I  could  satisfy  myself, 
that  there  was  any  shorter  and  more  limited  period,  from  which  to 
date  the  account.  I  have  found  extreme  diflliculty  in  making  it 
any  thing  less  than  the  strict  right  calls  upon  me  to  do.  I  wish, 
therefore,  to  suspend  that  part  of  the  decree,  and  without  pronounc- 
ing the  particular  directions,  I  will  consider  what  order  I  can  frame 
for  the  appointment  of  a  receiver,  in  which  the  directions  must  be 
special,  as  also  for  the  rents  and  profits.  Declare  that  the  trustees^ 
shall  be  at  liberty  to  lay  a  plan  before  the  Master  for  founding  and 
establishing  a  college  according  to  the  directions  of  the  will.  Let 
the  "Master  consider  of  such  plan,  and  report  upon  it.  Let  all  the 
parties  have  subsequent  costs."  In  March  1800,  the  cause  was 
again  brought  forward,(u)  to  obtain  the  directions  which  were  sus- 
pended by  the  above  decree,  for  an  account  of  the  rents  and  profits. 
Since  the  decree,  the  application  to  the  Crown  for  a  charter,  hav- 
ing been  renewed,  was  referred  to  the  privy  council,  who  reported 
that  it  was  proper  the  charter  should  be  granted,  but  they  declined 
specifying  the  number  of  fellows,  &c.,  till  the  amount  of  the  arrears 
of  the  rents  and  profits  should  be  known.  A  plan  of  the  college 
proposed  had  also  been  approved  by  the  Master,  and  a  contract  for 
the  purchase  of  a  piece  of  ground  in  the  University  of  Cambridge 
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Under  these  circumstances,  the  principal  direction  prayed,  was  an 
account  of  the  rents  and  profit  against  WkUtingtan  the  executor, 
and  Sir  George  Bowyer  the .  residuary  devisee  and  legatee  of  Lady 
Dawning^  which  the  relators  were  desirous  of  confining  to  six  years. 
Lord  Loughborough^  after  expressing  a  doubt,  whether  he  could  con- 
fine the  account  witfiin  that  period,  having  decreed  that  they  be- 
longed to  the  intended  college,  at  length  consented  to  make  that 
decree,  upon  an  Act  of  Parliament  beinff  obtained  to  confirm  it. 

But,  as  an  exception  to  the  rule  of  me  Court  illustrated  in  the 
preceding  cases  of  the  present  section,  we  next  observe,  that  where 
the  testator's  view  is  confined  to  the  sok  purpose  of  establishing 
and  supporting  a  j^atticular  charity  which  cannot  take  effect,  the 
particular  mode  will  be  considered  bb  (^the  eaeence  of  the  bequest, 
and  the  Court  of  Chancery  will  not  apply  the  fimds  bequeathed 
to  any  other  charitable  purpose,  but  the  legacy  will  be  void.  Thus, 
if  the  devise  were  of  houses  for  the  habitation  of  a  nUmber  of  in- 
digent persons,  and  a  yearly  sum  of  money  provided  for  their  sup- 
port, as  the  devise  of  Uie  houses  and  the  specific  charity  could  not 
take  effect  by  the  operation  of  the  Statute  of  Mortmain,  so  the  an- 
nual stipend  depending  upon  it  would  fall  to  the  ffround. 

In  Attorney  Oeneral  v.  Bishop  of  Oxford^{x^  Thomas  Sinn  be- 
queathed the  residue  of  his  personal  estate  to  his  executors,  in  trust 
to  apply  the  same  to  6titU  a  church  at  Wheatley^  where  the  chapel 
now  is,  in  such  manner  as  he  should  thereafter  direct,  and  for  want 
of  such  direction,  as  his  executors  thought  best.  The  information 
prayed  a  general  account  and  directions  touching  the  plan  and  exe- 
cution of  the  charitable  bequest.  The  Bis|iop  of  Osffordy  as  patron 
and  parson  of  Cuddesden  in  which  fVheatley  was,  and  the  chaplain 
and  chapelwarden  opposed  the  design  of  building  the  church,  un- 
less the  surplus  of  the  residue  should  be  applied  in  augmentation 
of  the  endowment  of  the  chapelry  annexed.  The  next  of  kin  in- 
sisted that  a  new  church  or  chapel  must  be  built,  and  the  surplus 
(if  any)  divided  amongst  them.  Sir  Uoyd  Kenyan,  M.  R.  observ- 
ed, that  if  the  Bishop  objected  he  could  not  interfere  in  the  matter ; 
as  to  repairing  he  could  not  do  that.  The  intention  must  be  im- 
plicitly followed  or  nothing  could  be  done.  He,  however,  referred 
it  to  the  Master  to  take  an  account,  and  to  make  a  special  report 
as  to  the  plan  of  erecting  a  new  chapel  and  the  expenses  attending 
it(y) :  and  it  was  ordered,  that  the  Bishop,  &c.  do  signify,  whether 
^ev  are  willing,  that  the  residue  of  the  testator's  personal  estate 
shall  be  laid  out  in  building  a  church  at  Wheatley  where  the  chapel 
now  stands,  with  liberty  to  lay  a  plan  before  the  Master,  how  the 
residue  may  be  mojst  beneficially  applied  according  to  the  will  of 
the  testator.  Before  the  cause  came  on  affain  many  transactions 
had  taken  place.  The  next  of  kin  and  the  persons  entitled  to 
the  benefits  under  the  will,  the  parishioners  acting  by  the  Bishop 
and  their  wardens  came  to  an  agreement  that  3000{.  part  of 
the  residue  of  the  testator's  personal  estate,  should  be  applied 
for  the  purpose  of  building 'a  new  church  and  forming  a  fund 

(x)  1  Bra  C.  C.  444»  notes.  ,  .  .    ^_x 

(y)  The  report  oC  the  case  from  this  stage  of  the  cause  is  stoted  m  Cortyny. 

French^  4  Ves.  431. 
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for  fceeping  it  in  repair,  and  10002.  other  part  thereof^  should  be 
applied  towards  augmenting  the  minister's  salary ;  and  that  40001. 
bemg  paid  for  the  purposes  aforesaid,  )he  residue  should  belong  to 
the  next  of  kin.  This  agreement  was  recited  in  the  decree  made 
in  «  subsequent  stage  of  the  cause,  which  decreed  the  residue  to  be 
applied  accordingly.  In  commenting  upon  this'case,  Lord  JUvatdey^ 
M.  R.  in  Corbyn  v.  French,  says^  "  This  decree  is  perfectly  deci- 
sive, that  the  object  not  being  capable  of  taking  effect,  the  fund 
could  not  be  applied  to  any  other  charitable  purpose.  The  Court 
could  not  have  made  the  decree,  unless  they  thought  the  residue 
was  not  applicable  to  any  other  purpose.  I  will  not  say  it  could  not 
liave  been  applied  for  repairing  or  sustaining  the  chapel,  and  I  doubt 
whether  Lord  Kengon  said  so.  But  beyond  that,  purpose,  or  after 
satisfying  it,  this  is  decisive,  that  it  could  be  applied  to  no  other 
purpose ;  for  if  it  was  applicable  to  any  other  general  charitable 
purpose,  or  dny  other  purpose  for. the  benefit  of  iiM  parish,  ex- 
cept of  the  nature  pointed  out,  that  decree  could  not  have  been 
justified." 

^  Again,  in  Attorney  General  v.  Oouldingfiz)  Hannah  AUen,  by 
Will  in  1782,  bequeathed  as  follows  :  "  To  John  Bailey ,  for  his  life, 
all  the  rents  which. shall  arise  from  my  nine  houses  freehold  in  Vine- 
yard,  Todky-street ;  my  leasehold  in  Parkrstreeiti  two  houses  at  No. 
42  and  43  ^ueemrstreet,  Park,  and  my  houses  in  Kenmngton-tJoad, 
in  Kent-street ;  one  house  at  IVahoorthi  by  the  turnpike.  At  the 
death  of  John  Bailey,  I  ^ive  my  nine  houses  in  Vine-street  to  eight 
poor  people  that  have  paid  most  and  longest  to  the  poor's  books  in 
jS^.  Mary  Overy^s  parish,  as  the  books  shall  prove,  the  corner  house 
to  repair  them.  I  give  to  John  Bailey,  my  leasehold  house  the  cor- 
ner of  Parsonage-walk,  JSTewington  Butts,  for  his  life  ;  and  the  di- 
vidends of  8002.  in  the  four  per  cent.  Bank  annuities,  at  the  death  of 
John  Bailey,  1  give  to  the  eight  houses  for  ever ;  to  each  house  4L 
every  year  for  ever,  as  the  Bank  pays  the  dividends.  I  give  to  the 
poor  of  St  Mary  Overy^s  parish,  all  the  rents  that  shall  arise  on  my 
leasehold  in  Park-street,  by  the  Borough,  London ;  two  in  Queen- 
etreet,  Nos.  42  and  43  in  the  Park.  I  give  to  such  poor  as  paid  most 
and  longest  in  the  parish,  thirty  half  peck  loaves,  thirty  sacks  of 
coals,  and  thirty  half  guineas,  to  those  thirty  poor  folks,  to  be  paid 
there  at  Michaidmas  and  Midsummer;  what  is  left  to  be  given  to 
the  poor  in  smaller  sums."  The  testatrix  appointed  the  defendants 
executors,  and  gave  them  501.  each  for  their  trouble ;  but  she  made* 
no  disposition  of  the  residue  of  her  personal  estate,  save  as  afore- 
said. John  Bailey,  having  received  the  dividends  of  the  stock  during 
his  life,  died,  in  1787,  having  made  his  will,  by  which  he  gave  the 
residue  of  his  personal  estate  to  the  defendants  equally,  and  ap- 
pointed them  executors.  The  information  prayed  that  it  might  be 
declared,  that  the  bequest  of  the  interest  and  dividends  of  the  800i. 
four  per  cent,  annuities  to  charitable  purposes,  was  a  good  and  sub- 
sisting bequest  for  the  benefit  of  poor  persons  of  that  parish,  or  for 
some  other  charitable  purpose  for  the  benefit  of  that  parish ;  and  that 
the  residue  of  the  testatrix's  personal  estate  was  by  her  will  given 
for  the  poor  of  the  said  parish,  and  prayed  the  consequential  ac- 

(r)  2  Bro.  C.  C.  427. 
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counts;  and  that  the  defendants  might  pay  over  the  dtridends  since 
the  death  of  John  Bailey ,  and  pay  the  savings  and  dividends,  or  trans- 
fer of  the  Bank  annuities,  and  make  the  distribution  of  coals  directed 
by  the  will,  and  account  for  the  residue  of  the  testatrix's  personal  es- 
tate. But  the  defendants  denied  that  the  interest  of  the  8002.  was  a 
good  and  subsisting  bequest;  the  bequests  being  attached  to  the  nine 
freehold  houses,  and  therefore  void  by  the  Statute  of  Mortmain,  and 
submitted  that  the  residue  was  not  void  ;  and  they  claimed  all  such 
interest  as  John  BaUey  would  have  had  in  the  personal  estate-  Jus- 
tice BtMeTy  for  the  Lord  Chancellor^  in  giving  judgment,  said; 
*•  The  questions  are,  whether  the  gift  of  the  8001.  can  be  supported  1 
For  this  purpose  it  is  argued  not  to  be  within  the  statute.  With 
respect  to  the  houses,  the  gift  of  them  is  void ;  then  if  the  gift  of 
the  8002.  cannot  be  applied  according  to  her  disposition,  another 
question  arfses,  whether  the  Court  is  to  apply  it  to  some  other  matter 
^efiUBdem  generis  ?  The  Court  has  certainly  thought  it  could  vary  the 
use,  but  the  rule  may  be  drawn  from  the  cases,  that  wherever  the 
Court  had  directed  the  sum  given  to  be  applied  to  a  different  use, 
there  has  been  proper  ground  for  the  Court  to  say,  the  use  to  which 
it  has  been  applied,  is  consistent  with  the  use  decjared  in  the  will ; 
but  there  have  been  subsequent  cases  which  have  varied,  the  rule ; 
where,  according  to  the  intention  of  the  testatrix's  applying  the 
iund  otherwise  than  to  the  persons  inhabiting  the  houses,  would  be 
contrary  to  that  intention,  the  inhabitants  of  the  houses  being  the 
principal  objects  of  bounty ;  if  they  cannot  be  supported,  it  is  not 
to  be  given  to  the  poor  in  general.  The  second  question  is,  whether 
the  testatrix  has  given  the  residue  to  the  poor  ?  It  is  impossible  to 
put  any  other,  construction  than  that  of  the  defendant's  counsel ; 
the  small  sums  given  are  out  of  a  particular  estate.  In  expounding 
the  words  ef  the  will,  it  is  necessary  to  take  the  whole  of  the  will 
together.  The.testatrix  begins  every  new  sentence  with  the  words  / 
givej  this  helps  on  to  the  true  sense  of  the  will.  The  words  '  at  the 
death  of  Jokn  Bailey^  I  give  the  rents,  &c.-  arc  all  one  sentence. 
Mr.  Hottist  contends  it  ought  to  be  divided,  but  the  Court  will  not 
divide  it  unless  it  is  necessary.  The  words  /  give  will  occur  twice 
in  the  sentence  .either  way ;  u^A^if  is  left^  only  signifies  what  is  left 
of  that  subject."    The  bill  was  dismissed. 

The  case  of  Grieves  v.  Casey{a)  comes  next  in  order  ;  but  as  it  is 
stated  at  length  in  a  former  section,  the  Reader  is  referred  to  it  in 
that  p]ace.(&) 

The  next  case  *  is  Attorney  General  v.  WhUchfurch,{c)  There 
Thomas  Cooksey  devised  four  tenements  to  the  churchwardens  and 
vestrymen  of  the  parish  of  St.  Martinis  Saruntj  *<  in  trust  for  them 
to  give  to  such  poor  men  of  this  parish,  as  they  think  fit ;  if  any  of 
the  descendants  of  John  Janneway^  formerly  of  this  parish  apply,  I 
Viesire,  that  they  may  be  preferred  to  have  it ;  and  as  I  intend  these 
four  houses  to  be  in  the  manner  and  custom  of  almshouses  for  men 
and  their  wives,'  I  give  and  bequeath  to  the  churchwardens  and 
▼estr^en  of  tiliis  parish  of  St.  Marlines  Sarum^  the  sum  of  20001., 
that  18  to  say,  in  the  four  per  cenJt.  government  securities,  in  special 

(a)4 Bra  C.  C.  67.  1  Ves,  jua  548p 
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trust  for  them  to  dispose  of  the  interest  in  the  following  maQner,(that 
is  to  say,)  my  will  is  for  them  to  give  or  allow  to  each  of  the  four 
persons,  that  they  allow  or  permit  to  inhabit  the  four  houses,  the  sum 
of  131.  per  cfnnvm,  or  five  shillings  a  week,  to  be  paid  weekly,  'month- 
ly, or  at  their  discretion  ;  that  is,  for  a  man  and  his  wife :  if  one  of 
them  die,  the  single  one  to  have  three  shillings  and  six-pence  a 
week,  and  not.  permitted  to  bring  in  a  second  husband  or  wife." 
The  testf^tor  then  gave  the  remainder  of  the  interest  to  other  chari* 
table  purposes;  to  which  there  was  no  objection.  He  appointed 
executors,  but  made  no  disposition  of  the  residue.  The  testator  af- 
terwards having  placed  in  the  four  tenements  four  of  his  relations^ 
by  a  deed  in  December  1792,  conveyed  the  four  tenements  to  tnuk 
tees  for  such  charitable  purposes  as  aforesaid ;  particularly  directing, 
that,  the  four  tenements  should  for  ever  after  be  held  and  used  as 
almshouses,  to  be  at  all  times  occupied  by  four  poor  men;  and  their 
wives,  to  be  chosen  and  placed  therein  as  in  the  deed  mentioned ; 
but  he  directed,  that  upon  all  occasions  persons  descended  of  John 
Jatmeway^  formerly  of  that  parish,  should  be  preferred  thereto.  The 
deed  was  duly  enrolled  in  the  Court  of  Chancery,  m  January^  179^* 
The  testator  died  in  September  following.  The  information  prayed 
that  the  bequest  t>f  the  20002.  stock  might  be  established,  and  the 
fend  transferred  to  the  relators  to  be  appropriated  according  to  the 
intention  of  the  testator,  or  as  nearly  thereto  as  the  circumstances 
might  a^it ;  or  otherwise  that  it  might  be  declared  to  what  extent 
the  bequest  was  good.  It  charged^  that  if  so  much  of  the  bequest 
of  20001.  stock,  as  related  to  the  persons  to  be  inhabitants  of  the 
four  tenements,  was  void,  yet  the  plaintiffs  were  entitled  to  the 
benefit  thereof  ipt  their  lives  as  a  personal  bounty  to  them.  And  by 
Lord  Mvahtej/t  M.  R.  it  was-  observed,  "  Upon  this  charitable  dis- 
position, it  was  conttended,  that  though  it  must  be  admitted,  that  the 
S'ft  of  the  four  tenements  is  void  by  the  Statute  of  Mortmain,  yet 
e  other  part,  so  far  as  it  concerns  the  20001.  stock,  appropriated 
for  the  maintenance  of  the  poor  men  and  women,  may  be  supported, 
as  not  being  essentially  connected  with  or  belonging  to  it,  but  as 
denoting  a  general  intention ;  which,  though  the  rest  fails,  may  re- 
main and  be  fulfilled.  With  regard  to  the  principles,  upon  which 
this  Court  has  administered  charities,  where  the  same  cannot  be 
carried  literally  into  effect,  I  refer  and  adhere  to  those  principles, . 
which  I  laid  down  as  the  rule,  by  which  I  conceive  this  Court  ought 
to  govern  itself,  in  the  Attorney  General  v.  Bouttbee.{d)  A  charita- 
ble bequest  cannot  be  defeated  by  the  negligence  or  default  of  the 
person  to  administer  it,  or  by  the  impossibility  to  give  effect  to  every 
circumstance.  If  the  general  intention  appears  consistent  with  the 
rules  of  law,  and  not  against  the  Mortmain  Act,  it  shall  be, carried 
into  effect  without  regard  to  the  secondary  objects,  which  the  testa- 
tor might  have  intended.  The  doctrine  of  cy  preSy  which  has  beerf 
so  much  discussed  in  this  Court,  and  by  which  I  understand  the  rule 
to  execute  the  charitable  intention  as  nearly  as , possible,  however 
wildly  and  extravagantly  it  has  been  acted  upon  in  former  cases, 
is  by  late  decisions,  particularly  nince  the  statute,  administered 
in  this  way.    The  Court  will  not  administer  a  charity  in  a  dif- 

(d)  Sufira^  VoL  EL  p.  157. 
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ferent  'manner  from  that  pointed  out,  unless  they  see,  that 
though  it  cannot  be  literally  executed,  another  moide  may  be 
adopted,  by  which  it  may  be  carried  into  effect  in  substance, 
without  infringing  upon  the  rules  of  law.  If  the  mode  becomes  im- 
possible, the  general  object,  if  attainable,  shall  not  be  defeated. 
It  remains  to  apply  these  principles  to  see,  whether  there  is  any 
intention  to  give,  this  fund  to  the  general  purpose  of  providing  for 
poor  men  and  women,  independent  of  the  alms-houses,  or  whether 
an  endowment  only  is  proposed  by  4he  appropriation  of  part  of  the 
interest  to  that.  In  that  view  it  must  be  admitted  that  it  must  fail. 
The  Attorney  General  v.  €rouMing(e)  is  almost  precisely  in  point. 
It  is  said,  an  intention  to  give  this  provision  to  any  poor  men  and 
women  may  be  collected.  If  I  could  collect  that  intention,  I  would 
execute  it :  but  I  cannot ;  and  so  it  is  not  enough  to  say,  it  is  not 
inconsistent  with  that  intention,  or  that  if  the  testator  could  have 
foreseen  the  failure  of  his  object,  he  lyould  have  given  it  to  poor 
men  and  women  without  regard  to  the  houses.  Perhaps  he  would  : 
but  can  I  judiciously  pronounce,  that  he  would ;  or,  (for  such  is  the 
office  of  a  Judge,)  can  I  &irly  infer  that  he  would  upon  this  will  9 
I  cannot.  An  endowment,  with  a  restriction  as  to  another  wife  or 
husband ;  an  endowment,  where  the  conduct  of  the  parties  is  under 
the  control  of  the  trustees,  is  very  different  from  a  charity  for  poor 
men  and  women  in  general.  I  camiot  create  another  charitable 
object  for  him,  or  apply  this  to  any  different  object  so  as  to  be  war- 
ranted in  laying,  I  fulfil  the  intention."  And  his  Lordship  declaredr 
that  under  the  true  construction  of  the  will,  the  intention  was  to 
make  an  endowment  of  almshouses ;  that  there  was  no  general  in- 
tention beyond  that ;  and  therefore  the  bequest,  so-  far  as  it  con- 
cerned those  almshouses,  must  fail  with  the  object,  to  which  it  was 
attached. 

The  Attorney  General  v.  I)aivies,{f)  and  Attorney  General  v. 
JB%nxmany(g)  terminate  the  line  of  cases  now  under  consideration ; 
and  which  it  is  unnecessary  to  state  here,  as  they  are  detailed  in 
fonner  pages. of  the  present  chapter,,  to  which  the  Reader  is  re- 
ferred. 

7.  We  proceed  with  a  seventh  class  of  cases,  wherein  certain  ob-. 
jects  are  specified^  and  the  fund  bequeathed  to  charitable  uses  is 
mare  than  suffidtnJt  to  answer  the  purposes  intended ;  the  surplus 
will  not  belong  to  the  next  of  kin,  but  the  Court  will  in  like  manner 
undertake  the  application  of  it  in  a  way,  though  not  in  express 
terms  directed  by  the  will,  yet  in  furtherance  of  the  general  in- 
tention. 

Thus,  in  the  case  of  the  Bishop  of  Herrford  v.  Adams^ih)  George 
JarviSy  by  will,  in  1790,  among  several  legacies,  bequeathed  the 
sum  of  30,0002.  to  the  Bishop  of  Hertfotd  for  the  time  being,  and 
other  trustees,  upon  trust  to  invest  that  sum  on  government  securi- 
ties, and  apply  the  interest  or  dividends  of  11, 000 J.  part  of  the  prin- 
cipal money,  among  such  number  of  the  poor  inhabitants  of  the 
parish  of  Stanton  upon  Wye^  in  the  county  of  Hereford^  at'  such 
timtes,  and  in  such  proportions,  and  either  in  money,  provision^  phy- 
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sic,  or  clothes,  as  his  trustees,  or  the  majority  of  them,  should  think 
fit,  for  the  better  support  and  maintenance  of  such  poor  inhabitants. 
And  the  dividends,  4&c.  of  13,000{.  also  part  of  the  said  securities, 
mmong  the  poor  inhabitants  of  the  parish  of  Bredwardine^  in  the 
county  of  Hertford;  and  the  dividends,  &c.  of  the  remaining  6000L 
among  the  poor  inhabitants  of  the  parish  of  Lettor^  in  the  same 
county,  with  similar  directions  for  the  applicatioq-  of  those  funds. 
The  residue  of  his  property  the  testator  gave  to  the  same  trustees, 
upon  the  same  charitable  trusts-  as  above  mentioned,  and  confirmed 
his  will  by  two  codicils.  It  was  insisted  by  Lady  Twisden^  the 
next  of  kin  of  the  testator,  that  the  legacy  of  30,000{.  was  void ; 
but  by  the  decree  both  the  trustees  and  Lady  Tunaden  were  permit- 
ted to  submit  proposals  to  the  Master  for  a  scheme.  By  the  Mas- 
ter's report  it  appeared,  that  the  funds  provided  by  the  will,  for  the 
support  of  the  poor  of  these  parishes,  consisted  of  66,7151.  2s*  9d* 
Bank  three  per  cent,  consols;  6032.  I2s.  8d,  five  per  cent*  annuities ; 
40241.  As.  4d.  Bank  stock,  and  12,2012.  6«.  3d.  cash.  That  in  the 
parish  of  Bredwardine^  the  number  of  poor  inhabitants  who  receiv- 
ed alms  amounted  to  30 ;  of  the  poor  inhabitants  who  did  not  re- 
ceive alms,  to  187.  The  non-resident  ^inhabitants  having  legal 
Settlements  were  66,  and  the  poor  rates  1852.  a  year.  That  in  the 
parish  of  StafUoHf  the  poor  inhabitants  receiving  alms  were  17 ; 
those  not  receiving  alms,  262 ;  the  non-resident  parishioners  having 
tegal  settlements,  61 ;  and  the  poor  rates,  2252.  That  in  the  parish 
o(  Letter,  there  were  no  poor  inhabitants  receiving  alms ;  those  not 
receiving  alms,  44 ;  the  non-residents  having  legal  settlements,  9, 
of  whom  8  received  alms ;  and  the  poor  rates,  852.  a  year.  That 
the  proposal  of  the  trustees,  calculating  the  income  of  the  parish 
of  J^edtoardine  at  10032.  per  annum,  was,  for  physic  and  attend- 
ance to  the  poor,  502.;  clothing,  bedding,  and  bed-clothes,  3302.; 
foel,  1352.;  food,  in  the  manner  stated  in  the  report,  2812.  6s.;  pay- 
ments for  schooling,  602.;  payments  to  apprenticing  poor  children, 
602.;  proportion  of  the  salary  of  an  agent,  252.;  occasional  gratui- 
ties to  servants  and  apprentices  conducting  themselves  well,  612.  I4s. 
The  proposals  as  to  the  other  parishes  were  similar,  in  proportion  to 
their  difi'erence  of  income.  Lady  Twisden,  the  next  of  kin,  propos- 
ed, that  the  annus(,l  sum  of  11562.  ISs.  4d.  should  be  apportioned 
among  the  poor  of  the  three  parishes  for  the  purposes  of  the  will,  as 
being  amply  sufficient ;  and  that  the  residue  should  be  paid  to  her. 
The  Master  having  approved  the  proposal  of  the  trustees.  Lady 
Twisden  excepted  to  the  report,  and  contended,  that  the  Court 
would  not  establish  so  inistaken  a  charity,  which  was  in  effect  a  pre- 
mium to  idleness  ;  but  if  the  Court  should  be  of  a  different  opinion, 
then  that  after  the  specific  provisions  by  the  will  were  answered, 
there  would  be  a  large  surplus,  which  the  trustees  could  not  dispose 
of  according  to  any  intention  of  the  testator.  Lord  Eldon,  in  giving 
judgment,  said  :  *'  The  plan  of  Lady  Twisden  is  liable  to  many  of 
the  objections  ci4)able  of  being  made  to  the  other ;  and  as  to  giving 
the  surplus  to  her,  it  is  impossible  in  the  present  state  of  the  record; 
for  such  purpose  cannot  be  said  to  be  a  part  of  a  plan  for  distributing 
in  charity  according  to  the  testator's  wilK  Her  claim  must  be  on  the 
ground,  that  the  object  aimed  at  id  impracticable  in  fact,  or,  which 
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10  the  same  thing,  in  law ;  and  that,  the  property  being  undisposed 
of,  she  is  entitled  as  next  of  kin.  As  to  the  plan  of  the  trustees,'  I 
have  nothing  to  do  with  arguments  of  policy.  If  the  legislature  think 
ptroper  to  giire  the  power  of  leaving  property  to  charitable  uses  or 
purposes,  recognized  by  the  law  as  such,  however  prejudicial,  the 
Court  must  administer  it.  If  it  be  right  to  put  bequests  of  per- 
sonal property  to  ch^ity  under  the  same  fetters  as  real  estate,  that 
is  for.  the  legislature ;  and  Courts  of  Justice  must  act  without  regard 
to  the  impolicy  of  the  law.  It  cannot  be  supposed,  that  this  testa- 
tor was  unacquainted  with  the  state  of  these  parishes,  the  will  being 
made  only^ three  years  before  his  death;  if  he  had  been  asked  as  to 
the  particular,  mode  of  executing  his  plan,  he  would  probably  have 
been  under  as  much  difficulty  as  the  Court  is.  In  two  codicils,  he 
confirms  the  disposition  made  by  the  wiH.  If  this  can  practically 
be  carried  into  effect  in  point  of  law,  there  is  so  little  objection,  that 
the  Court  is  bound  to  give  it  effect.  The  testator  certainly  thought 
so.  If  that  be  founded  in  error.  Lady  Twisden  would  have  more  to 
do  to  get;  at  the  surplus,  than  to  say  it  could  not  be  practically  ap- 
plied. She  must  contend  that  the  application  to  charity  must  be 
precisely  as  it  is  given  by  this  will :  a  point  certainly  not  settled, 
and  that  could  not  be  settled  upon  these  exceptions.  If  her  claim 
was  grounded,  not  upon  the  impracticability,  but  upon  the  impolicy 
of  the  object,  there  will  be  much  more  diffidVilty  before  she  gets  rid 
of  the  cypres  doctrine;  upon  many  of  the  cases,  particularly  De . 
Casta  V.  De  PaSy{i)  which  lately  I  had  occasion  to  refer  to ;  imput- 
ing to  the  testator  a  general  intention  of  embalming  his  memory,  as 
Lord  Chief  Justice  WUmot  says.  Upon  either  head,  therefore,  it  is 
open  to  serious  argument^  whether  she  can  take  it.  The  Master's 
report  by  no  means  satisfies  me,  that  no  plan  can  be  devised  which 
ought  to  be  carried  into  execution.     With  a  very  sm^U  variation  of 

Ehrase,  this  report  itself  would  give  such  a  plan;  and  the  doubt  I 
ave  at  last  is,  whether  it  be  fit  for  the  Court  to  do  that  in  an  indi- 
rect way,  by  sending  it  back  to  the  Master,  or  to  say«  that  by  fair  rea- 
soning, what  the  Master  has  now  proposed  is  consistent  with  the  in- 
tention of  the  testator,  however  shortly  expressed  in  the  will.  As 
to  the  time  and  proportions,  he  has  altogether  confided  in  his  trustees, 
subject  to  the  exercise  of  a  sound  discretion  to  be  exercised  by  this 
Court :  not  as  to  the  manner,  for  that  is  prescribed  by  him.  I  con- 
strue it,  ^'  poor  inhabifants  not  receiving  alms.^  If  the  word^  moneys 
alone  had  been  in  the  will,  it  could  not  be  said  that  you  could  give 
the  money  to  the  poor  inhabitant,  enabling,  him  to  purchase  mel, 
provisions,  and  clothes ;  and  that  it  is  misapplied  if  the  trustees  pro- 
cured those  necessaries,  and  with  his  consent  paid  for  them.  It  would 
be  strong  to  make  that  distinction.  The  words  '  provision,  physic, 
and  clothes,'  might  therefore  have  been  left  out  of  the  will.  I  look 
upon  them  rather  aif  designating  to  the  trustees  how  they  were  to 
apply  the  money,  than  as  actually  necessary.  It  is  impossible  for 
me  to  object  to  the  medicines ;  the  testator  having  expressly  said, 
money  laid  out  in  physic  would  be  a  good  application;  and  dO{.  a 
year  is  very  little  for  so  many  poor  families.  As  to  fuel,  if  the  re- 
port proposed  to  advance  money  for  that  purpose,  it  would  be  direct- 

.     .*  (0  Supra,  VoL  U.  p.  103. 
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ly  within  the  words,  and  the  Court  will  not  disapprove  it,  if  the 
purposes  of  the  will  are  secured  by  the  plan.  There  is  no  weight, 
therefore,  in  that  objection  to  the  plan,  merely  because  it  does 
not  give  the  money  for  that  purpose.  Then  clothes  and  provi- 
sion are  expressly  within  the  will.  As  to  the  last  sums  in  Uie  re- 
port,  1  agree,  that  the  money  is  proposed  to  be  disposed  of  ma 
more  useful  way  than  any  other.  The  qujBsti^n  is,  whether,  in  the 
fair  sense  of  thi?  will,  if  money  be  given  to  a  school-master,  to  teach 
a  poor  boy  reading  and  writing,  that  is  an  abuse  of  the  charity,  or 
an  advance  of  money  within  the  intent  and  meanmg  of  the  will.  It 
is  very  erroneous  to  say,  that  which  may  tend  to  majie  it  unnecessary 
to  advance  to  that  boy  or  his  parents  money,  prevision,  or  clothes, 
in  future,  was  advanced  contrary  to  the  will ;  the  advance  bemg 
made  to  the  intent  that  he  should  have  that  educaUon  which  would 
enable  him  to  get  his  own  bread,  and  maintain  his  parents.  Uut 
Lady  Twiaden,  the  next  of  kin,  has  no  interest  in  that  question ;  lor 
if  that  would  be  wr^ig,  it  might  be  divided  among  the  others,  so  as 
to  disappoint  her.  Next,  as  to  apprenticing :  suppose  th^  master, 
for  a  small  fee,  covenants  to  maintain  the  boy  ;  would  it  be  contrary 
to  the  fair  exposition  of  such  ^  will  to  advance  that  money  to  tUat 
person,  to  relieve  the  trust  from  an  application  from  time  to  time 
according  to  the  trust.  If  the  money  were  given  to  the  boy  nun- 
self,  and  he  was  to  pay  it  as  an  apprentice  f^e,  that  would  be  withm 
the  will ;  and  the  only  alteration  of  the  report  would  be  m  that  res- 
pect ;  and  I  will  not  send  it  back  to  the  Master  for  that,  rerhaps 
the  best  plan  would  be,  to  apply,  according  to  their  own  notions, 
from  time  to  time;  laying  their  account  of  it  annually  before  the 
Master  :  but  I  cannot  lay  trustees  under  those  difficulties.  Unless, 
therefore,  Lady  Twisden  can  lay  before  the  Court  a  plan,  under 
which  she  can  contend  for  a  distribution  of  the  property,  as  to  part 
of  it,  upon  this  principle,  that  the  testator  has  not  given  it- away, 
she  is  not  very  usefully  for  herself  or  the  charity  contending,  whe- 
ther a  payment  of  money  for  the  benefit  of  a  poor  person  is,  within 
the  strict  letter  of  this  will,  a  payment  to  that  poor  person.  It  is 
best,  therefore,  upon  the  whole,  to  confirm  the  report ;  declaring 
that  I  do  it,  conceiving  the  plan  therein  contained  agreeable  to  the 
true  construction  of  the  testatof 's  will." 

So  in  the  case  of  Attorney  General  v.  Earl  of  W%nchel3ea,{k)  .the 
Rev.  Robert  Chapman,  by  his  vrill,  in  1783,  gave  the  residue  of  his 
personal  estate  to  the  Earl  of  Winchdaea,  and  other  persons,  upon 
trust,  with  all  convenient  speed  after  his  death,  to  place  out  and 
continue  the  same  at  interest,  in  their  joint  names,  m  the  public 
funds  or  upon  parliamentary  sectlrity,  and  not  on  any  real  security ; 
and  should  from  time  to  time,  yearly  for  ever  afterwards,  out  of  the 
dividends,  interest,  and  produce  of  such  residue,  pay,  by  equal  half 
yearly  payments,  at  the  feast  of  the  Annunciation  and  Saini  Jm- 
ehael,  unto  a  proper  school-ma^r,  (to  be  appointed  by  the  truft- 
tees,  or  the  major  part  of  them,  or  the  successors),  121.  dear  of  all 
taxes,  itc.  for  the  teaching  and  instructing  all  the  children  of  Ra- 
venstone,  for  the  time  being,  to  read,  write,  cast  accounts,  and  say 
their  catechienty  at  some  proper  convenient  place  in  Ravenetone, 

{k)  3  Bro.  C.  C.  srs.   .  .     ; 
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which  he  earnestly  recommended  to  the  said  Earl  to  appoint  for 
that  purpose,  not  doubting  his  inclination  to  do  any  thing  in  his 
power  to  further  the  testator's  intention  in  the  matter :  and  also 
that  the  trustees  should  every  year,  out  of  the  dividends,  &c.  lay 
out  20«.  in  the  purchase  of  such  books,  as  they  should  think  pro- 
per, for  the  use  of  the  children  of  the  school ;  and  also  yearly,  for 
ever,  apply  the  surplus  of  the  dividends,  &c.  if  there  should  be 
any  after  such  payments,  in  clothing  and  putting  out  apprentices 
to  aiiy  trade,  business,  or  occupation,  which  should  be  thought 
proper,  two  children  of  the  parish  of  Racenstone^  and  one  child  of 
the  parish  of  IMk  WooUtone:  and  he  directed  that  bis  trustees 
should  meet  at  least  once  a  year  at  Raoenatcne^  and  inspect  the 
management  of  the  school,  and  settle  and  audit  the  accounts  of 
the  charity ;  and  he  appointed  the  defendants  Dering  and  Hurst 
executors.      The  testator  died  in  October  1785,  possessed  of  a 
considerable  personal  estate,  without  leaving  wife  or  chijdren,  or 
any  other  next  of  kin,  than  the  defendant  Mrs.  Chapman  his  only 
surviving  sister,  and  the  defendant  R.  Danid,  his  nephew.     The 
information  prayed,  that  the  charitable   bequests  might  be  esta- 
blished, and  that  after  taking  the  usual  account  of  the  testator's 
assets,  the  residue  or  clear  surplus  of  the  personal  estate  might 
be   ascertained,  and   paid  to   the   defendants  the  trustees,  to  be 
placed  at   interest  upon  government   securities   in   their  names; 
and  that  the  dividends  might  from  time  to  time  for  ever  be  ap- 
plied for  the  charitable  purposes  mentipned  in  his  will ;  and  if  it 
should  appear  that  such  dividends  were  more  than  sufficient  to  pay 
the  annual  allowance  of  122.  to  a  school-master,  and  the  yearly 
sum  of  20s.  for  the  purchase  of  books  for  the  use  of  the  school,  and 
the  expenses  of  clothing  and  providing  apprentice  fees  for  the 
three  boys  every  year ;  then  that  the  charity  might  be  enlarged, 
in  such  manner  as  the  Court  might  think  proper,  and  that  the  inte- 
rest of  the  whole  residue  and  clear  surplus  of  the  testator's  personal 
estate  might  be  applied  according  to  the  directions  in  his  will,  or  as 
near  thereto  as  the  nature  of  the  case  and  the  circumstances  would 
admit.    The  defendant  Daniel^  one  of  the  next  of  kin,  insisted,  that 
the  surplus  of  the  testator's  estate  was  much  more  than  sufficient  to 
answer  all  the  charitable  purposes ;  and  that  a  considerable  part^f 
the  residue  consisted  of  mortgages^  or  some  other  real  securities ; 
and  that,  so  far  as  the  disposition  of  the  residue  related  to  such  se- 
curities, the  same  ought  to  be  declared  void ;  and  he  submitted 
whether,  as  one  of  the  next  of  kin,  he  was  not  entitled  to  a  distri- 
butive share  of  such  residue.   The  other  next  of  kin,  Mrs.  Chapman^ 
disclaimed  having  any  interest  in  the  residue,  being  desirous  that 
the  charitable  bequests  should  be  established.    The  executors  ad- 
mitted that  the  residuary  personal  estate  was  of  a  considerable 
amount,  part  of  which  consisted  of  two  mortgage  securities,  one  of 
2001.  which  had  been  paid  in  since  the  testator's  death,  and  another 
of  20001.  then  outstanding.    The  trustees  submitted^  that  as  the 
residue  was  more  than  enough  to  answer  the  precise  number  of  ob- 
jects particularized  in  the  will,  the  charity  ought  to  be  enlarged. 
The  cause  was  heard  in  June  1790,  when  it  was  referred  to  the  Mas- 
ter to  take  the  usual  accounts,  and  to  state,  of  what  the  testator's 

VOL*  II.  Z 
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personal  estate  consisted ;  subsequent  to  the  decree,  and  prior  to 
the  report,  Mrs.  Chapman  assigned  all  her  interest  in  the  mortgages, 
and  the  residue  of  the  testator's  estate,  to  the  trustees  for  the  bene- 
fit of  the  charity ;  in  consequence  of  which  a  supplemental  in  for* 
mation  was  filed,  and  the  cause  came  on  again  in  J^ovember  1791. 
In  giving  judgment.  Lord  AUfardey^  M,  R.  observed;  "  The  question 
is,  whether  the  whole  surplus  of  his  personal  estate  is  not  intended 
to  go  to  the  charitable  purposes  mentioned  in  the  will,  though  more 
Ihan  •sufficient  to  answer  the  exact  number  of  objects  there  speci- 
fied. The  real  intention  of  the  testator  is  perfectly  clear,  that  he 
meant  to  give  the  wAofe  surplus.  It' has  been  said,  that  the  distinc- 
tion is,  that  where  there  is  a  definite  object,  iemd  that  cannot  take 
place,  the  Court  will  not  look  for  another  object,  but  let  the  pro- 
perty go  to  the  next  of  kin,  or  the  heir  at  law:"  in  support  of  which 
observation,  his  Hoi^our  cited  the  cases  oi  Attorney  General  v.  The 
Bishop  of  03ford,{l)  and  the  Attorney  General  y.  Goulding  ;(m) 
and  then  continued,  '<  But  wherever  the  intention  has  been,  to  dis- 
pose of  the  whole  property  to  certain  {Mirposes,  as  in  the  early  case 
of  Thetford  SchooI,^n)  and  numerous  subsequent  authorities,  the 
whole  has  been  applied  :  the  intention  has  been  considered  as  such, 
and  it  has  been  only  inferred,  that  the  testator  has  been  mistaken 
merely  as  to  the  qtmntum.  It  has  been  observed  as  a  strong  mark 
of  his  intention,  that  by  giving  the  apprentice  fees  to  three  objects, 
he  has  marked  out  the  limits  of  his  bounty,  and  that  the  confining 
it  to  that  number  will  be  a.5ufficient  compliance  with  his  intention : 
but  according  to  the  disposition  of  this  residue,  his  intention  could 
not  be  limited  to  three  boys,  and  if  it  would  peiy  more,  the  testator 
has  shown  an  intent,  that  the  surplus  beyond  that,  must  be  applied 
in  the  same  manner ;  therefore,  I  am  of  opinion,  it  must  be  applied 
to  the  charitable  purposes  mentioned  in  the  will :  perhaps  it  may 
not  turn  out  to  be  much  more  than  sufficient,  but  if  it  should,  the 
next  of  kin  may  then  come  to  the  Court,  as  in  other  cases,  where 
there  has  been  an  increase  of  rents  and  profits."  It  seems  to  be 
settled  by  the  decision  in  the  case  o(  Attorney  General  v.  BqfwyeT^{o) 
and  the  authorities  there  referred  to,  that  if  lands  be  devised  to  a 
use  good  in  itself,  though  not  capable  of  taking  effect  immediately, 
as  to  found  a  college,  the  charter  and  license  of  the  Crown  being 
necessary ;  the  intermediate  rents  between  the  death  of  the  testator 
and  the  period  of  founding  the  college,  will  not  belong  to  the  heir, 
AS  a  resulting  trust,  but  will  be  considered  the  property  of  the 
college. 

But  if  part  of  the  produce  of  lands  be  devised  to  a  charity  and 
the  residue  of  the  produce  to  other  persons,  so  much  as  was  giv^n 
to  the  charity  will  belong  to  the  heir.(p) 

8.  We  here  lastly  observe,  that  where  the  charity  is  to  be  admi- 
nistered out  of  the  jurisdiction  of  the  Court  of  Chancery,  it  will  not 
take  into  its  own  hands  the  administration. 

In  the  case  of  the  Provost,  Bailies,  &c.  otEdin^rgh  y.Avbery^iq) 
the  devise  was  of  350QI.  South  Sea  annuities  to  the  plaintiflfs,  to  be 

(0  Sufira,  Vol.  ILp.  169.  (m)  lb.  p.  ira  (n)  8  Rep.  130. 

(0)  Sufira.  Vol.  IXT  p.  166.  (/i)  Gibb9  v.  Rumwy,  2Vc«.  &B«u  294, 

« t^r<v  Yd  I.  34«.  35a  (a)  Amh.  236. 
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applied  to  the  maintenance  of  poor  labourers  residing  in  Edinburgh 
and  towns  adjacent.  And  Lord  Hardwicke^  Chancellor,  was  of 
,  opinion,  be  could  not.  give  any  directions  as  to  the  distribution  of 
the  money,  that  belonging  to  another  jurisdiction,  that  is,  to  some 
of  the  Courts  in  S)C0^fofu2;  and  therefore  directed  that  the  annuities 
should  be  transferred  to  such  persons  as  the  plaintiffs  should  appoint, 
to  be  applied  to  the  trusts  in  the  will.  The  same  course  was  adopted 
in  the  cases  of  the  Attorney  General  v.  Lepine,{r)  and  JUinet  v.  Vid- 
liamy,{3)  where  the  charity  was  to  be  distributed  in  Switzerland; 
and  in  tne  recent  case  of  Emery  v.  lJRU,{t)  where  the  charity  was  to 
be  administered  in  Scotland, 

Sect.  VI.  Of  Bequests  to  charity  void  for  uncertainty 

The  next  section,  and  which  concludes  the  present*  chapter, 
comprises  a  class  of  cases,  in  which  the  legacies  given  to  charity 
fail  for  uncertainty,  either  of  the  amot^  intended  to  be  given,  or  of 
the  uncertain  or  indefinite  purpose  of  charity  expressed  by  the  tes- 
tator. 

1.  Of  the  former,  the  case  of  Chapman  v.  Broum,{u)  stated  in  a 
former  part  of  the  present  chapter  for  another  point,  is  an  instance. 
In  that  case,  the  bequest  contemplated  the  surplus  that  was  to  re- 
main after  a  prior  gift,  void  by  the  Statute  of  Mortmain :  conse- 
quently, the  gift  of  the  surplus  failed  from  the  uncertainty  of  the 
amount  intended  to-be  given,  inasmuch  as  the  whole  corpus  of  the 
fund  being  unaffected  by  the  prior  gift,  a  surplus  did  not  in  strict- 
ness arise,  and  there  were  no  means  of  ascertaining  how  much  the 
residue  would  have  been. 

The  testatrix,  Elizabeth  Brookes^  bequeathed  the  residue  of  her 
real  and  personal  estate  to  her  executors,  in  trust  to  build  or  pur- 
chase a  chapel  for  divine  service  ;  and  if  there  should  be  an  over- 
plus, then  to  apply  it  towards  supporting  a  minister,  so  as  not  to 
exceed  20/.  annually,  and  if  a  surplus  still  remained,  then  to  lay  it 
out  in  such  charitable  uses  as  they,  her  executors,  should  think  pro- 
per. The  dispositions  to  build  or  purchase  a  chapel^  and  for  the 
support  of  the  minister,  being  adjudged  \o\i{x) ;  the  next  question 
was,  as  to  the  elj^ect  of  ultimate  bequest  of  the  residue  to  such 
charitable  uses,  as  the  testatrix's  executors  should  think  proper. 
And  Sir  WiUiam  Grants  M.  R.  thus  expressed  himself :  '^  I  have 
been  a  good  deal  embarrassed  as  to  the  ultimate  bequest  of  the  re- 
sidue, to  be  applied  by  the  executors  in  general  charitable  purposes. 
Standing  by  itself,  the  bequest  of  a  residue  to  be  employed  in  such 
charitable  purposes  as  the  executors  shall  think  proper,  is  a  good 
bequest;  supposing  it  legal  to  do  as  the  testatrix  had  directed,  and 
a  residue  had  been  left  after  those  purposes  were  answered,  there 
would  have  been  a  good  bequest  of  it ;  therefore  the  question  is, 
whether  the  ulterior  bequest  is  to  fail,  because  the  prior  bequest 
cannot  take  effect  1  If  it  could  be  reduced  to  any  certainty,  how 
much  would  have  been  employed  by  the  executors  for  the  other 

{t\  3  Swanst.  181. 

(«)  Reported  from  Reg.  lib.  in  1  Russ.  113.  (0  1  Russ.  n% 

{u)  Sufira,  Vol!  IL  p.  136,  6  Vcs.  404.  See  also  jitt.  Gen,  v.  Davks^  9  Vcs. 
535.  sufira.  Vol.  II.  p.  3S5.  asoAMt,  Gen,  v.  Hhupman,  2  Jac.  &  Walk.  970.  nifira, 
Vol  It  p.  115.  (x)  Sufira,  Vol.  IL  p.  135. 
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purposes,  the  residue  ought  to  be  eiuplpyed  under  this  last  direc* 
tion;  viz.  for  charitable  purposes  generally.  I  have  cojisidered 
whether  that  can  be  ascertained  by  a  reference  to  the  Master,  to  see, 
how  much  would  have  been  sufficient  for  this  chapel :  but  upon 
consideration,  it  is  impossible  to  give  any  direction  that  would  not 
be  vague  and  indefinite,  to  a  degree  almost  ridiculous  :  an  inquiry, 
what  they  might  have  employed  for  building  a-chapel  without  know- 
ing what  Hind  of  chapel :  the  tettatrix  having  given  no  ground  to 
ascertain  what  kind  of  chapel ;  no  locality  ;  it  is  impossible  to  fi-ame 
any  direction,  that  would  enable  the  Master  to  form  any  idea  upoa 
it.  If  she  hsid  even  pointed  out  any  particular  place,  that  might 
have  furbished  some  ground  of  inquiry,  as  to  what  ^ize  would  be 
sufiicient  for  the  congregation  to  be  expected  there.  But  this  is  so 
entirely  indefinite,  that  it  is  quite  uncertain  what  the  residue  would 
have  been,  and  therefore  it  is  void  for  that  uncertainty.  She  had 
ho  view  to  any  residue,  but  a  residue  to  be  constitutea  by  actually 
building  a  chapel.  She  contemplated  no  residue  but  with  reference 
to  that.  It  is  impossible  to  ascertain  it  in  the  only  manner  in  which 
she  meant  it  to  be  ascertained.  It  is  impossible  for'  the  Court  to 
apply  it.     Therefore  the  whole  of  the  disposition  is  void." 

2.  Of  those  cases  void  for  the  uncertain  or  indefinite  character  of 
the  charitable  purpose  expressed  by  the  testator,  the  first  case  is 
Broume  v.  Yedle.{y)  Thete  Ralph  Bradley  by  will,  in  1788,  directed 
the  proceeds  of  certain  trust  monies  to  b^  from  time  to  time  for  ever 
applied  by  his  trustees,  "  in  the  purchasing  of  such  books  as,  by  a 
proper  disposition  of  them  under  the  following  directions,  may  have 
a  tendency  to  promote  the  -  interests  of  virtue  and  religion,  and  the 
happiness  of  mankind,  the  same  to  be  disposed  of  in  Great  Britain^ 
or  in  any  other  part  of  the  British  dominions  ;  this  charitable -de- 
sign to  be  executed  by  and  under  the  direction  or  superintendency 
of  such  persons,  and  under  such  rules  and  regulations, -as  by  any  de- 
cree or  order  of  the  High  Court  of  Chancery,  shall  fromi  time  to  time 
be  directed  in  that  behalf:"  and  Lord  TAurloto.determined  that  the 
bequest  was  too  indefinite  for  the  Court  to  execute. 

The  next  case  is  Mcrice  v.  The  Bishop  of  Durham.(z)  In  that 
case,  ^fin  Crackerode,  by  her  will,  in  1801,  bequeathed  the  residue 
of  her  personal  estate  to  the  Bishop  o(  Durham^  his  executors,  &c. 
upon  trust  to  pay  her  debts,  legacies,  <Slc.  and  to  dispose  of  the  ulti-. 
mate  residue  to  sucH  objects  of  benevolence  and  liberality,  as  the 
Bishpp  of  Durham  should  most  approve  of;  and  she  appointed  him 
her  sole  executor.  ■  The  bill  was  filed  by  the  next  of  kin,  praying, 
among  other  things,  that  the  residuary  bequest  might  be  declared 
void.  Sir  WiUiam  Granty  M.  R.  in  the  course  of  his  judgment, 
said,  that  it  was  then  settled,  that  where  a  charitable  purpose  was 
expressed,  however  general,  the  bequest  should  not  fail  on  account 
of  the  uncertainty  of  the  object,  but  the  particular  mode  would  be 
directed  by  the  King  in  some  cases,  in  others  by  the  Court ;  that  the 
word  "  charity,"  in  that  Court  derived  its  signification  chiefly  firom 
the  statute  of  jSlizabeth;( a)  and  he  proceeded  thus :  <<  Those  purposes 
are  considered  charitable,  which  that  statute  enumerates,  or  which 
by  analogies  are  deemed  within  its  spirit  and  intendment ;  and  to 

(y)  Cited  in  note  r  Vca,  sa    (z)  9  Vc«.  399.  10  Vcs.523.539.    (a)  Stot  43.  ch.  4. 
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some  such  purpose  every  bequest  to  charity  generally  shall  be  ap- 
plied. But  it  is  clear  UberalUysnd  benevolence c^n  find  numberless 
objects,  not  included  in  that  statute,  in  the  largest  construction  of  it. 
The  use  of  the-  word  ''  charitable"  seems  to  have  been  purposely 
avoided  in  this  will,  in  order  to  leave  the  bishop  the  most  unres- 
trained discretion.  Supposing  the  uncertainty  of  the  trust  no  ob- 
jection to  its  validity,  could  it  be  contended  to  be  an  abuse  of  the 
trust  to  employ  this  fund  upon  objects,  which  all  mankind  would  al- 
low to  be  objects  of  liberality  and  benevolence ;  though  not'to  be  said, 
in  the  language  of  this  Court,  to  be  objects  also  of  charity  9  By 
what  rule  of  construction  could  it  be  said,  all  objects  of  liberality 
and  benevolence  are  excluded,  which  do  not  fall  within  the  statute 
of  Elizabeth  9  The  question-is,  not,  whether  he  may  not  apply  upon 
purposes  strictly  charitable,  but  whether  he  is  bound  so  to  apply  it  ? 
I  am  not  aware  of  any  case,  in  which  the  bequest  has  been  held 
charitable,  where  the  testator  has  not  either  used  that  word,  to 
denote  his  general  purpose,  or  specified  some  particular  purpose, 
which  this  Court  has  determined  to  be  charitable  in  its  nature.  All 
the  cases  upon  that  subject  are  to  be  found  in  the  report  of  Mog- 
gndge  V.  ThackwMJb)  Browne  v.  Yeale,{c)  I  should  have  thought 
a  much  more  doubtful  case.  There  was  ground  for  contending,  that 
the  particular  purpose  specified  was  charitable  in  itself,  according 
to  the  decisions  of  this  Court ;  and  it  was  described  by  the  testator 
as  a  charitable  design.  But  here  there  is  no  specific  purpose  point- 
ed out,  to  which  the  residue  is  to  be  applied :  the  words  ''  charity" 
and  ^'  charitable"  dp  not  occur :  the  words  used  are  not  synonymous : 
the  trusts  may  be  completely  executed,  without  bestowing  any  part 
of  this  residue  upon  purposes  strictly  charitable.  The  residue, 
therefore,  cannot  be  said  to  be  given  to  charitable  purposes ;  and,  as 
the  trust  is  too  indefinite  to  be  disposed  of  to  any  other  purpose:^,  it 
follows,  that  the  residue  remains  undisposed  of;  and  must  be  distri- 
buted amongst  the  next  of  kin  of  the  testatrix."  The  cause  was 
subsequently  brought  before  Lord  Etdon,  C,  upon  an  appeal  from 
the  decision  of  Sir  WiUiam  Grants  M.  R.  who  confirmed  the  de- 
cree, and  in  the  course  of  his  judgment  observed ;  *^The  only  case, 
decided  upon  any  principle,  that  can  govern  this,  is  Browne  v. 
Yeale ;  which  applies  strongly.  *  I  do  not  trust  myself  with  the 
question,  whether  the  principle  was  well  applied  in  that  instance  : 
but  the  decision  furnishes  a  principle,  which  the  Court  must  endea- 
vour well  to  apply  in  cases  that  occur :  I  do  not  hesitate  to  say,  I 
entertain  doubt,  not  of  the  principle,  upon  which  that  case  was  de- 
cided, but  whether  it  was  well  applied  in  that  instance^  But  the 
question  is,  whether,  according  to  the  ordinary  sense,  not  the  sense 
of  the  passages  and  authors  almded  to,  treating  upon  the  great  and 
extensive  sense  of  the  word,  ^*  charitjf^  in  the  christian  religion,  this 
testatrix  meant  by  these  words  to  confine  the  defendant  to  such  acts 
of  charity  or  charitable  purposes  as  this  Court  would  have  enforced 
by  decree,  and  reference  to  a  Master.  I  do  noi  think  tttat  was  the 
intention;  and,  if  not,  the  intention  is  too  indefinite  to  create  a  trust. 
But  it  was  the  intention  to  create  a  trust ;  and  the  object,  being  too 
indefinite,  has  fieuled.    The  consequence  of  law  is,  that  the  bishop 

ib)  7  Ves.  36,  supra.  Vol  II,  p.  153.       *  (c)  Last  page. 
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takes  the  property  upon  trust  to  dispose  of  it,  as  the  law  will  dispose 
of  it;  and  not  for  his  own  benefit,  or  any. purpose  this  Court  can 
effectuate.     I  think,  therefore,  this  decree  is  right." 

So  in  James  v.  JlUenj(d)  Elijah  Waringy  by  hi&  will,  gave  the 
residue  of  his  personal  property  to  the  defendants  WiUiam  AUen^ 
Joseph  JlUefii  and  JViUiam  Mathews,  (whom  he  appointed  his  ex- 
ecutors,) and  to  their  executors  and  administrators,  in  trust  to 
be  by  them  applied  and  disposed  of  for  and  to  such  benevoleni  pur- 
poses, as  they,  in  their  discretion,  might  unanimously  agree  on.  Sir 
WiUiam  Grant,  M.  R.  decided,  that  the  bequest  was  void  for  un-* 
certainty.  His^  Honour  observed  :  ^'  I  certainly  did  not  conceive, 
that,  in  the  ckse  of  Moriee  v.  The  Bishop  of  IhiTham,{e)  it  was 
merely  by  the  addition  of  the  word  "  liberality,"  that  the  trust  waa 
rendered  uncertain,  aiiid  therefore  incapable  of  being  carried  into 
execution.  "  Liberality"  is,  no  4<>uht,  distinguishable  from  **  be- 
nevolence," but  benevolence  is  also  distinguishable  from  '^  charity." 
For  although  many  charitable  institutions  are  very  properly  called 
*'  benevolent,"  it  is  impossible  to  say,  that  every  object  of  a  man's 
benevolence  is  also  an  object  of  his  charity.  Nor  do  I  see  how  the 
required  concurrence  of  three  persons  in  the  selection  of  the  objects 
does,  by  any  necessity,  exclude  the  appropriation  of  the  property  to 
purposes  very  different  from  any  that  are  specified  in  the  statute  of 
dueen  Elizabeth,{f)  or  that  have  been  held  to  be  within  the  ana- 
logies of  that  statute.  In  the  case  before  referred  to$  it  was  at- 
tempted, in  the  argunrent  on  the  appeal,  to  maintain  that,  although 
the  bequest  should  be  held  to  be  void,  so  far  as  it  was  made  for  pur* 
poses  of  *'  liberality,"  yet  it  ought  to  be  considered  as  good,  in  so 
far  as  it  was  for  purposes  of  ^^  benevolence';"  which  last  word,  it 
was  said,  was  equivalent  to  "  charity."  The  Lord  Chancellor  does 
not  say,  that  there  could  not  be  proportional  division,  where  a  be- 
quest was  in  part  only  for  a  charitable  purpose,  as  in  the  Attorney 
General  v.  Doyley,{g)  but  holds  generally,  that  no  charitable  pur- 
pose was  sufficiently  expressed.  In  that  case,  as  in  this,  the  whole 
property  might,  consistently  with  the  words  of  the  will,  have  been 
applied  to  purposes  strictly  charitable.  But  the  question  is,  what 
authority  would  this  Court  have  to  say,  that  the  property  must  not 
be  applied  to  purposes,  however  benevolent^  unless  they  also  came 
within  the  technical  denomination  of  charitable  purposes^  Ifit. 
might,  consistently  with  the  will,  be  applied  to  other  than  strictly 
charitable  purposes,  the  trust  is  too  indefinite  for  the  Court  to  exe- 
cute. I  see  no  substantial  difference  between  this  case  and  the 
former,  and  therefore  consider  the  point  as  already  decided,  though 
if  it  were  still  open,  I  should  not  entertain  any  doubt  on  the  ques* 
tion." 

Again,  in  the  more  recent  case  of  Omnumney  v.  Butcher,(h) 
Buckeridge  Ball  Ackworth,  after  giving  various  legacies  to  indivi- 
duals, and  public  charities,  directed  his  books,  jewels,  plate,  and  fur- 
niture to  be  sold,  and  desiring  his  linen  might  be  divided  among  his 
servants,  to  whom  he  also  gave  mourning,  concluded  his  will  thus  : 
^  I  desire  to  be  given  to  Mr.  EUis,  Mr.  George  Ellis,  Mr.  Bates,  and 
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Mr.  Sutherland^  and  to  my  two  executors,  five  guineas  each  for  a 
ring,  as  a  token  of  remembrance ;  in  case  there  is  any  money  remain- 
ing, I  should  wish  it  to  be  given  in  private  charity. ^^  Upon  a  refer- 
ence made  to  the  Master^  the  clear  residue  of  the  testator's  estate 
was  found  to  amount  to  more  than  was  required  to  pay  his  debts 
and  legacies.  Sir  Thomtis  Plumsr^  M.  R.  after  deciding  that  the 
executors  did  not  take  beneficially,  proceeded  thus :  ^MMy  Opinion 
is,  that  the  testator  was  adverting  to  that  which  he  has  directed  to, 
be  converted  into  money,  and  that  the  clause  in  question  does  not 
comprehend  the  general  residue,  but  must  be  considered  as  apply- 
ing to  the  residue  of  the*  produce  of  those  articles,  which  the  tejsta- 
tpr  has  directed  to  be  sold,  after  providing  for  the  payments  which 
are  ordered  to  be  made.  Supposing  that  to  be  the  case,  it  remains 
to  be  considered  whether  the  Crown  is  to  distribute  this  sum,  or 
^whether  it  belongs  to  the  next  of  kin.  The  amount  i^  small,  but 
t&e  principle  is  considerable :  it  appears  to  me  that  this  case  falls 
within  the  principle  of  the  cases  cite^t  in  which  there  is  no  object 
^sufficiently  definite  to  give  the  Crown  jurisdiction,,  or  to  enable  the 
Court  to  execute  the  trust.  There  is  no  case,  in  which  private  cha- 
rity has  been  made  the  subject  of  disposal  in  the  Crown,  or  been 
acted  upon  by  this  Court.  The  charities  recognized  by  this  Court 
are  public  in  their  nature,  they  are  such  as  the  Court  can  see  to  the 
execution  of.  In  this  case  the  difference  is  obvious ;  if  a  party  is  to 
execute  the  purpose  of  this  testaitof,  he  cannot  give  to  public  cha- 
rities; the  disposition  must  be  confined  to  private  charity.  In  what 
respect  does  private  <)^arity  differ  firom  benevolence  7  Assisting 
individuals  in  distress  il  private  charity,  but  how  can  such  charity 
be  executed  by  the  Court,  or  by  the  Ci^own*.  In  all  cases  the  gene- 
ral principle  is,  that  the  trust  must  be  of  such  a  tangible  nature,  as 
that  the  Court  can  deal  with  it ;  when  it  is  mixed  up  with  general 
moral  duty,  it  is  not  the  subject  of  the  jurisdiction  of  a  court  of  jus- 
tice. Private  charity  is  in  its  nature  indefinite ;  how  can  it  be  con- 
.trolledj  how  can  it  be  carried  into  execution ;  as  a  general  purpose 
of  charity^  the  object  of  this  testator  cannot  be  carried  into  execu- 
tion ;  as  a  trust,  ii  is  not  sufficient  specific  or  definite.  The  sum  in 
question  must,  therefore,  go  to,  the  next  of  kin.  .With  respect  to  the 
case  oiLegge  Y.AsgUlj{i)  the  testatrix  in  that  case,  in  the  body  of 
her  will,  says,  "I  believe  there  will  be  sufficient  money  left  to  pay 
my  fimeral  expenses ;"  and  in  the  codicil  she  uses  the  expression, 
^'  if  there  is.  money  left  unemployed,  I  desire  it  may  be  given  in 
charity."  In  the  will,  the  word  "  money"  must  have  referred  to  the 
ceneral  residue,  because  it  was  out  of  the  general  residue  that  the 
funeral  expenses  must  be  paid ;  and  it  could  not  be  doubted,  but 
that  the  same  word  in  the  codicil  must  have  reference  to  the  same 
subject." 

The  last  case  to  be  adduced  is  that  of  Vezey  v.  JaMson.{k)  There 
John  Vezey  gave  the  residue  of  his  estate  to  his  executors,  upon 
special  trust,  and  confidence,  nevertheless,  to  apply  and  dispose  of 
the  same  in  or  towards  such  charUahU  or  public  uses  or  purposes, 
person  or  persons,  or  otherwise,  as  he  might,  by  any  codicit  or  co- 
dicils to  that  his  will,  or  by  memorandums  in  his^wn  handwriting, 

(i)  Note^l  Tonu  365.  .  {k)  iSinuacSto,  69. 
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direct  or  appoint^  and  as  the  laws  of  the  land  would  admit  of;  and,  in 
default  of  any  such  directions  or  appointments,  then,  as  to  the  whole 
residue,  or  in  case  pf  any  such  directions  or  appointments,  and  the 
same  should  not  be  an  entire  disposition  of  such  residue,  then^  as  to 
such  part  of  such  residue  concerning.which  no  such  direction  or  ap- 
pointment should  be  made,  upon  trust,  to  pay  and  apply  the  same  in 
or  towards  such  chiaritdble  or  public  purposes,  as  the  laws  of  the  land 
lyould  admit  of,  or  to  any  person  or  persons,  and  in  such  shares  and 
proportions,  sort,  manner,  and  form,  so  as  his  executors  or  the  sur- 
vivor of  them,  6r  the  executors  or  administrators  of  such  survivor, 
should,  in  their  or  his  discretioix,  will,  and  pleasure,  think  fit,  or  as 
they  should  think  would  have  been  agreeable  to  him,  the  said  testa- 
tor, if  living,  and  as  the  laws  of  the  land  did  not  prohibit  but  admit 
of«  The  testator  never  by  any  codicil  or  meniorandum  specified 
any  purpose,  to  which  the  residue  was  to  be  applied.  The  plain- 
lifT,  as  next  of  kin,  claimed  the  residue  as  undisposed  of;  and,  on 
behalf  of  the  Attorney  General^  it  was  insisted,  that  it  must  be 
applied  to  charitable  purposes^  under  ihe  direction .  of  the  Court,  • 
pursuant  to  the  wishes  of  the  testator.  Sir  John  Leach,  V.  C,  in* 
determining  the  bequest  void,  observed,  "  In  the  event  of  no  ap-. 
pointment  of  this  residuary  estate  by  the  testator  himself,  he  has 
given  it  to  trustees  to  dispose  of  it  at  their  will  and  pleasure^  either 
for  charitable  purposes,  or  public  purposes,  or  to  any  person  or  per- 
sons, in  such  shares  and  proportions,  sort,  rnanner,  and  form,  as 
they  in  their  discretion  shall  think  fit,  and  the  laws  of  the  land  shall 
not  prohibit.  It  is  in  effect  a  gift  in  trust,  tq^be  absolutely  disposed 
of  in  any  manner  that  the  trustees  think  fit,  4(rhich  is  consistent  with 
the  laws  of  the  land,  and  so  that  it  be  not  applied  for  their  own  use 
and  -benefit.  The  testator  has  not  fixed  upon  any  part  of  this  pro- 
perty a  trust  for  a  charitable  use,  and  I  cannot  therefore  devote  Isiny 
part  of  it  to  charity.  He  has  given  it  to  the  trustees  expressly  upon 
trust;  and  they  cannot . therefore  hold  it  for' their  own  benefit. 
The  necessary  cpnsequence  is,  that  the  purpose  of  the  trust  being 
fio  general  and  undefined,  that  they  cannot  be  executed  by  this 
Court,  they  must  fail  altogether,  and  the  next  of  kin  become  entitled 
to  the  property.  The  case . of  Jif oriee  v.  Bishop  of  XHirAam,  is  pre- 
cisely in  point. 


CHAPTER  XX. 

Of  Interest  upon  Legacies.  ' 

Interest  is  payable  on  money  in  general,  on  the  ground  of  de- 
lay in  liquidation  of  the  principal :  so  also,  with  respect  to  legacies, 
it  may  be  stated  as  a  general  rule,  that  it  is  payable  on  them  from 
the  time  at  which  the  principal  becomes  actually  due.  The  first 
inquiry  therefore  is  when  the  principal  of  the  legacy  becomes  pay- 
able ;  and  upon  this  subject  the  Reader  is  referred,  in  connexion 
with  the  discussions  in  the  present  chapter,  to  the  second  section  in 
the  fourteenth. 
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5jMet^  legacies  are  considered  as  severed  fironribe  bulk  .of  the 
testator'a  property  by  the  c^peration  of  the  will,  from  the  death  of 
the  testator ;  and  as  specifically  appropriated,  with  their  increase 
and  emolument,  for  the  benefit  of  the  legatee  from  that  period:  so 
that  interest  is  computed  on  them  from  the  death  of  the  testator : 
and  it  is  immaterial  whether  the  enjoyment  of  the  principal  is  post- 
poned by  the  testator  to  a  futnr^  period,  or  not. 

With*  respect  to  general  legacies,  the  law,  for  convenience,  has 
prescribisd  the  general  rule,  that  where  no  time  of  payment  is  i^amed 
by  the  testator,  and  in  the  absence  of  any  intention  to  be.  inferred 
from  the  will  itself,  such  general  legacies  shall  be  riEiised  and  satii^- 
fied  out  of  the  testator's  personal  estate,  at  the  expirdtUm  of  one 
year  next  after  his  death ;  from  which  period,  if  the  executor  omit 
to  pay  the  principal,  the. legatees  will  be  entitled  to  intere6t,(a) 
though  actual  payment  within  that  time  may  be  impracticable.(&) 
But  where  the  Court  has  decreed  a ,  legacy  to  be  a  satisfaction  of  a 
debt,  the  Court  gives  interest  always  from  the  testator's  death.(c) 

Annuities,  as  before  stated,  in  the  absence  of  any  direction  in  the 
will  to  the  contrary,  commence  from  the  death  of  the  testator,  and 
the  first  payment  becomes  due,  unless  otherwise  directed,(d)  at  the 
«nd  of  the  year(6)  from  that  event ;  so  that  if  interest  upon  the  arrears 
of  the  annuity  be  payable  at  all^  it  must  be  computed  from  the  year's 
end;  The  rule  is  otherwise  with  respect  to  a  general  legacy  be- 
queathed for  life ;  for,  th&t  not  being  payabfe  out  of  the  assets  be- 
fore the  end  of  the  year  from  the  death,  no  interest  will  be  du^ 
thereon  until  the  expiration  of  the  second  year.(/)  .  But  the  case 
is  otherwise  where  a  residue  ih  given  for  life.(g) 

Where  the  time  of  payment  of  general  legacies  is  fixed  by  the 
testator,  as  for  instance,  when  the  legatee  shall  attain  twenty-one, 
or  an  any  other  definite  period,  the  legatees  will  not,  iti  general,  be 
entitled  to  interest  before  the  arrival  of  that  period,(A)  for  jthe  rea- 
son before  noticed,  that  interest  caln  only,  be  due  when  there  is  delay 
inpayment  of  the  principal;  and  legatees  will  nevertheless  be  enti- 
tled to  interest  from  the  time  appointed  for  the  payment  of  the  pidn- 
cipal,  though  their  legacies  be  chaiged  upon,  a  dry  reversion.(i) 
The  rule  is  different  where  the  bequest  is  of  a  res%dw.{j) 

But  the  rule  respecting  allowance  of  interest  on  general  legacies 
only  from  Uie  period  named  by  the  teatator  for  the  payment  of  the 
principal,  is  subject  to  exceptions:  for  instance,  where  the  legatee 
is  a  child(A)  of  the  testator,  or  one  tdwards  whom  he  has  placed 
himself  tniocojMiren<t«,(2)  and  no  maintenance  given  by  the  testator: 
this  exception  however  is  not  extended  in  favour  of  the  widow,  (m) 

(a)  Barringtonv,  Triatram,  6Ves.  345.    8itivtll  v.  Bernard,  ib.  539.  Feanon 
v.  Pearson,  1  Scha  &  Lef.  p»  10.    Gib$on  v.  Bolt,  .7  Vcs.  9d.  10  ib.  333. 

[&)  Wood  V.  JPenoyre^  13  Vcs.  333.  (c)  Ciark  v.  Seweli,  3  Atk.  98. 

[d)  As  m  Houghton  v.  Franklin,  1  Sim.  &  Stu.  390. 

\e)  Gibaon  v.  Bott,  i  Vea.  89.  infra,  and  see  chap.  XIV.  sect  3,  VoL  I. 
• )  See  G^aon  v.  Bott,  7  Ves.  9d 
0  Angeratein  v.  Martin,  1  Turn.  C.  232.  ib.  241.  (A)  Pre.  Ch.  337. 

fT)  Ltoyd  V.  mitiama,  2  Atk.  108,  infra,    Daviee  v.  Davin.    Daa>  Exch.  Rep. 
87.    Heath  v.  Feny.  3  Atk.  101.  {J)  -^tchoUa  v.  (Mom,  2  P.  ViTiU.,  419, 

(k)  Inclrdon  v.  Jf/brtheote,  3  Atk.  432.  438. 
•  (0  Acherley  v.  Vernon,  1  P.  WiU.  783.    BUI  V.  mU  3  Vcs.  &  Bern.  183. 

\m)  Lomnde^y,  J/mndes,  15  Ves.  301.  • 
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the  natural  child,(n)  the  grandchild,(o)  or  nieoe(p)  of  the  testator, 
-nor  even  to  a  legitimate  child  of  the  testator,  or  one  towards  whdm 
he  has  placed  himself  in  in  loco  pareniia^  if  maintenance  or  interest 
be  given,  though  less  than  the  usual  rate  ^{q)  which  usual  rate  is  4L 
per  cent.i{r)  except  under  special  circumstances,(«)  and  that  notwith* 
standing  the  legacies  be  in  colonial  currency,(^)  but  subject  to  some 
exceptions.(ti^ 

The  preceding  rules  and  their  various  exceptions,  with  the  sub* 
jects  in  immediate  connection  with  them,  will  be  discussed  at  large 
under  the  following  arrangement : 

Sect.  I.  Of  interest  on  specific  legacies. 

Sect.  11.  Of  interest  on  genercU  legacies  where  time  qf  pay- 

V    ment  is  riot  named  by  testator. 
1 . — Where  the  legiioy  is  a  gross  «tim,  and  prvndpdl  given. 
3. — Where  only  a  life  interest  is  given. 

Sect.  III.  Of  interest  on  general  legacies^,  where  time  of  pay- 
ment is  named  by  testator. 

Sect.  IV.  Of  interest  on  legacies^  where  the  legatee  is  a  child 

of  the  testator,  or  one  towards  whom^he  has  placed 
hiiaBtlf  ih  hco  parentis f  and, 

1.-^  Where  the  legatee  is  a  child  qf  the  testator  and  main- 
tenance is  not  given. 

% — Where  maintenance  or  interest  is  expressly  given,  and 
the  amount  or  rate  specified. 

3. — :  Where  given  generally,  but  amount  or  rate  not  spe- 
cified. 

4.7-r  Where  the  maintenance  i^  l^  to  the  discretion  qf  trus- 
tees, 

b. — Where  the  legatee  is  one  towards  whom  the  testator 
has  placed  hinisdf  {n  loco  parentis. 

Sect.  V.  Qf  interest  where  legatee  is  the  widow^  natural  child, 

grandchild,  niece,  or  other  stranger. 

L-^Where  the  widow. 

3. — Where  a  natural  child. 

d. — Where  grandchild j  niecCy  or  other  stranger. 

A. — Where  the  legatees  are  grandchildren^  or  any 
ether  class  qf  strangers  to  the  testator ^  aind 
the  legacies  are  given  over^  upon  a  contin- 
geney,  to  others  ^)hose  consent  cannot  be 
obtained. 
B.--^Where  such  consent  can  be  obtained. 
C.-r- Where  the  legacies  are  not  given  over  to  others, 
but  the  legatees  compose  a  class  all  or  some  ^ 
whom  must  absolutely  take  the  fund. 

(n)  LowwdeiY.  Lowndf^  15  Vcs.  301.  (o)  Baughtonv.  Barrkon, 

3  Atk.  329.  Lomaa:  v.  Lomax^  11  Ves.  48. 

[/I)  Crkkett  v.  Dolby,  3  Ves.  la  (7)  Long  v.  Long.  3  Ves.  286.  note. 

[r)  7>w«v.  Thmuhend,  iBnx  C.  C.  384. 

U)  Batey.  Scale»,  12  Vcs.  402.  ibid.  127.    11  ib.  92.  581. 

;0  Bourke  v.  Rkkeite,  10  Vcs,  33a       («)  Raymond  ▼,  Brodbeit,  5  Vcs.  199. 
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Sect.  VL  Of  interest  where  the  legacy  is  contingent  or  paya* 

\A^in  futuro^  and  though  the  interest  is  not  ex- 
pressly given^  an  intention  to  give  it^  in  thei  shape 
of  maintenance  fairly  inferrible. 

Sect.  VIL  Of  interest  when  given  by  immediate  bequest  for 

maintenance,  and  the  parent  of  ability  to  main- 
tain^the  cKild^not  allowed  to  be  so  applied^  ex- 
cept, 

1. — Where  to  rtfuae  its  application  vnndd  work  a  hard- 
ship or  if^ustice, 

%^^Where  the  maintenance  or  interest  a  gift  to  the  parent 
to  he  appUed  for  the  children^ s  benefit. 

3. — Where  not  a  bounty  to  the  ddldren,  but  in  execution  qf 
a  trust  in  a  contract. 

Sect,  VIIL  From  what  time  interest  on  legacies  allowed  as 

maintenance* 

Sect.  IX.  Of  interest,  where  a  particular  or  residuary  fund  is 

giyen  upon  a  contingency,  so  that  the  interme- 
diate interest  is  undisposed  of.' 

1. — Where  there  is  a  previous  life  estate. 
/    2. — Where  there  is  not.    , 

Sect.  X.  Of  interest,  where  a  particular  or  residuary  fund  is 

given  by  immediate  bequest,  with  a  condition  to 
divest  it  upon  a  contingency  with  a  limitation 
over  to  another. 

Sect.  XL  Of  interest,  where  a  residue  is  given  so\s  to  be  vest- 
ed immediately,  but  payable  upon  a  future  con- 
tingent event,  with  a  condition  divesting  it  iii 
favour  of  a  legatee  over. 

Sect.  XIL  Of  interest,  where  a  residue  is  given  to  one  for  life, 

with  remainder  over ;  and  it  is  eithei^  given  ge- 
nerallyy  or  to  be  laid  out  in  lands,  or  in  the 
,  funds f  or  upon  other  security,  and  there  is  not 
.  any  trust  for  accumulation;  and  the  property  is 

making  interest :  and  herein,  of  residuary  pro- 
perty in  its  nature  perishing,  or  in  point  of  ^  en^ 
joyment  future. 

Sect.  XIII.  Of  interest,  where  i'esidue  is  given  to  one  for  life, 

with  remainders  over,  to  be  invested  in  lands  or. 
other*  security ;  and  there  is  a  trust  for  accumu- 
lation until  the  fund  be  so  converted. 

Sect,  XIV.  Of  interest  on  annuities. 

Sect.  XV.  Of  the  rate  or  quantum  of  interest  allowed  on  le^- 

cies ;  and  hereiti,  of  legacies  in  colonial  currency. 
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Sect.  L  Of  iQterest  on  speeifie  legacies. 

The  law  considers  specific  legacies  as  severed  from  the  bulk  oT 
the  testator's  property,  by  the  operation  of  the  will,  from  the  testa- 
tor's death,  and  with  their  increase  and  emolument  specifically  ap- 
propriated for  the  benefit  of  the  legatee  froni  that  period  ;  so  that 
interest  is  computed  on  them  from  the  death  of  the  teq^tor,  and  it 
is  immaterial  whether  the  enjoyment  of  the  principal  is  postponed  by 
the  testator  Or  not. 

In  the  case  of  SUech  v.  Thoringtbn,  before  stated,(a)  Sir  Thomas 
Clarke,  in  deciding  that  the  bequest  of  Indiq  bonds  was  not  specific, 
ordered  that  the  Master  should  compute  the  interest  which  they 
would  have  carried  from  a  year  from  the  testator's  death,  because  he 
considered  them  as  a  bequest  of  quantity  only ;  for  if  they  were 
specific,  it  would  be  fifom  the  death. 

So  also  in  Barrington  v.  Tristram,  before  also  stated,(&)  Lord 
Eldon^  at  the  coaclusion  of  bis  judgment  respecting  the  bequest  of 
the  50002.  three  per  cents,  given  in  trust  for.  the  children  of  Mrs. 
Tristram,  said,  "  This  being  a  specific  legacy  of  stock,  the  divi- 
dends are  due  for  maintenance  from  the  death."(c) 

In  Apreece  v.  »4pfeeoe,^d)  a  testator  gave  to  Robert  FargtActrand 
his  wife  502.  each  for  a  nng.  Under  the  usual  direction  to  compute 
interest  oh  all  such  legacies  ab  carried  interest,  the  Master  had  not 
computed  interest  on  these  legacies  considering  them  specific ;  but 
upon  a  niotion  for ,  liberty  to  except  to  the  Alaster's  report,  Lord 
Eldorif  C,  clearly  held,  that  the  legacies  w^re  not  specific ;  and  that 
the  legatees' therefore  were  entitled  to  interest  within  the  terms  of 
the  decree. 

It  is  deemed  unnecessary  in  this  place  to  cite  more  cases  in  sup- 
port of  a  rule  so  wejl  established  as  the  above;  but  they  will  inci-^ 
dentally  .occur  in  prosecuting  the  subject  of  the  present  chapter. 

We  therefore  proceed  to  inquire,  \yhen  interest  is  due  on  general 
legacies,  where  the  time  of  payment  is  not  appointed  by  the  testator. 

Sect.  IL  Of  interest  on  gintral  legacies  whei^  time  of  pay- 
ment is  not  nanaed  ^y  testator. 

1.  Where  the  legacy  is  a  gross  sum,  and  the  principal  given. 

The  law,  as  was  observed  in  a  former  cbapter,(e)  allows  the  exe- 
cutor one  year  from  the  death  to  ascertain  and  settle  the  testator's 
afifairs ;  and  it  presumes,  that  at  the  expiration  of  ths^t  period  and 
not  before,  all  debts,  &c.  have  been  satisfied,  and  that  the  executor 
is  able  to  apply  the  residue  among  the  legatees.f/)  Before  this 
period  therefore,  a  general  legacy  is  not  considered  due,  nor  can  the 
legatee  claim  it,  although  the  executor  may,  if  he  thinks  fit,  pay  it 
sooner ;  so  that  no  interest  accrues  due  for  delay  in  payment  of  the 
principal,  until  after  the  expiration  of  the  year  from  the  death. 
When,  therefore,  no  time  is  named,  and  in  the  absence  of  any  con- 
trary intention  to  be  collected  from  the  will,  as  the  legacy  itself  is 
payable  at  the  end  of  the  year  from  the  testator's  death,  if  the  eze* 

[a)  Vol.  I.  p.  164.    2  Ves.  sen.  563.  {6)  Vol  I.  p.  56.     6  Vcs.  345. 

V)  See  also  Hov>ev.  Lorcl  Dartmouth,  7  Ves.  147.       (d)  1  Ves.  Be  Bea.  364, 
[e)  Vol,  I,  ch.  14.  p.  565.  (/)  See  Wood  v.  Penoyre,  13  Vcs.  325. 
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etrtor  dd  not  pay  it  then^  interest  becomes  due  to  the  legatee  firom 
that  period. 

'  Thd  general  fule  is  stated  in  Sbtfc&  v.  Thorington^  before  men** 
tioned ;  and,  indeed,  it  is  unnecessary  to  cite  cases  establishmg  a  rule 
so  abundantly  proved  by  the  noroerous  exceptions  to  it,  which  will 
be  discussed  in  the  ensuing  pages  of  the  present  chapter*  In  the 
case  of  Hiitchva  v.  Manmrig^on^{ff)  Lord  TburlaWj  spoke  of  the 
kiiown  practice  of  the  Court  to  compute. interest  upon  legacies  from 
the  year's  ,end  after  the  testator's  death.  ' 

In  the  case  of  Pearson  v.  PearsMi{h)  where  legacies  of  bank 
stock  and  govemihent  stock  were  given  genelrally,  without  any  time 
of  payment  named,  to  Mrs.  Vicara  and  her  son,  one  of  the  ques- 
tions was,  whether,  as  the  fund  was  productive,  interest  was  not 
payable  from  the  death  9  and  Lord  R^kadale  decided,  that  it  wad 
not.  In  the  course  of  his  judgment  he  clearly  stated  the  general 
rule,  .and  observed,  "  Whether  the  fund  bears  interest,  or  not,  is  to- 
tally immaterial  in  the  case  of  peciiniafy  legacies;  I.reme^iber  a 
case  of  Greening  v.  Barkery  where  the  fiind  did  not  Come  to  be 
disposable  for  the  payment  of  legacies  till  ilear  fo^ty  years  after  the 
dealh  of  the  testator,  and  yet  the  legacies  were  held  to  b^ar  interest 
from  the  year  after  the  testator's  death ;  and  the  Court  then  was  of 
opinion^  that  it  was  a  general  settled  and  fixed  rule,  that  pecuniary 
legacies  bear  interest  from  the  expiration  of  twelve  months,  if  the/e 
should  at  any  time  be  a. fund  for  the  payment  of  them  j  aild  tbkt  in 
case  the  fund  was  productive  within  the  twelve  months,  all  the  in- 
termediate profits  belonged  tothe  residuary  .legatee.  The  executor 
may  pay  the  legacy  within  the  twelve  months,  but  he  is  not  com- 
pelled to  do  so  ;  he  is  not  to  pay  interest  for  any  time  within-  the 
twelve  months,  although  during  that  time  he  may  have  received  in- 
terest^: hut  if  he  have  assets,  he  is  to  pay  interest  from  the  end  of  the 
twelve  months,  whether  the  assets  have  been  productive  or  not."(i) 

We  shall  here  further  add  the  case  of  Beckfqrd  v.  5V)Mn,(J)  which, 
while  it  proves  the  rule  in  the  way  of  exception,  affords  an  instance 
where  the  intention  Was  to  be  collected  from  the  will  itself  that  the 
interest  should  be  paid  from  the  testator's  deaths  so  as  to  exclude 
the  operation  of  the  rule." 

In  that  case.  Sir  James  ToMny  by  codicil,  directed  certain  trus- 
tees named  in  his  will  (to  whom  he  had  bequeathed  40002.  to  be  ap- 
plied in  such  manner  as  he  should  appoint^)  to  apply  the  4000Z.  to 
the. uses  of  a  boy  iimxeAMichaeU  then  five  years  old,  and  living  with 
Jchn  Tohin;  and  to  pay  the  expenses  of  his  maintenance  and  edu- 
cation out  of  the  interest  of  that  sum.  Upon  a  question,  from  what 
period  interest  should  be  paid  upon  the  legacy ;  Lord  Hardwicke 
determined,  that  the  legacy  should  carry  interest  from  the  testator's 
death  ;  observing,  that  ias  no  time  was  appointed  for  the  commence- 
ment of  the  legatee's  maintenance  and  education,  they  were  to  be 
considered  as  intended  to  commence  from  the  testator's  death^  and 
to  continue  throughout ;  aiid  that  unless  the  Court  made  such*  con- 
struction in  favour  of  immediate  interest,  the  eliild,  in  case  he  died 

(g)  1  Vcs.  jun.  366.  whriiy  Vol.  1.  p.  40S.  (h)  1  Sch(M|les  ac  Lcfroy,  la 

(t)  Sefe  also  Wood  v.  Pehoyrei  13  Vcs.  333.  per  M.  R. 
.  O)  ^  ^et.  sen  806.  see  also /jR;/ V.  iin/4  3  Ves.  &  Bea.  1^ 
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within  the  yeari  would  bate  no  maintenance;  and  as  no  person 
could  in  such  case  apply  any  part  of  the  interest  for  the  benefit  of 
the  legatee,  whooTer  should  maintain  him  would  have  lost  their 
money.(A:) 

2.  Where  only  the  interest  for  life  is  given. 

Where  a  general  legacy  is  given  to  on^  for  life,  with  remainder 
over  to  another,>the  case  is  otherwise;  for  there,  the  interest  not 
being  payable  out  of  the  assets  until  th^  end  of  the  year  fronr  the 
death  of  the  testator,  no  interest  will  be  due  until  after  the  first  pay- 
ment is  due,  which  will  -be  at  the  end  of  the  second  year.  This 
was  laid  down  by  Lord  Eldon^  '\v\  Gibwm  y.Bctt^^l)  stated  in  a  future 
page. 

Sect.  III.  Of  interest  on  general  legacies,  whet^  time  of  pay- 
ment is  named  by  testator. 

We  pass  on  to  the  consideration  of  the  cases  of  getiera2(m)  lega- 
cies, wherein  a  time  of  payment  i»  named  by  the  testator.  In 'such 
cases,  the  general  rule  is,  that  the  legacies  will  not  carry  interest  be- 
fore the  arrival  of  the  appointed  period  of  payment,  and  that  not- 
withsti^iding  the  legacies  are  vested  ;(n)^  but  when  that  period  ar- 
rives, the  legatees  will  be  entitled,  al^ough  the  legacy  be  chained 
upon  a  dry  reversion. 

Thus,  in  JAoyi  v.  WiUiam9y{o)  Mr.  dnweU,  by  will,  in  1669,  creat- 
ed a.trust  term  of  twenty-one  years  for  the  payment  of  debts  and  le- 
gacies, and  declared  they  should  be  paid  within  five  years  after  his 
death.  By  a  codicil,  he  devised  the  same  estates  to  trustees  in  fee» 
and  directed  jthem  duriifg  his  wife's  life  to  receive  the  rents,  and  pay 
to  the  wife  300{.  a  year,  and  with  the  surplus  profits  to  pay  his  debts, 
legacies,  and  fiineral  expenses,  with  all  possible  speed.  One  of  the 
questions  was,  firom  what  time  a  legatee  of  202.  was  entitled  to  in- 
terest? and  the  trustees  insisted,  that  this  was  a  dry  reversion,  and 
that  there  was  no  fund,  if  the  estate  had  been  sold  to  pay  debts,  &c. 
till  the  death  of  the  widow,  which  happened  in  1736.  3ut  Lord 
Hardwicke  said,  that  a  legacy  did  in  its  nature  carry  interest,  and 
he  knew  of  no  distinction  between  a  reversionary  estate  and  any 
other ;  and  that  the  payment  of  interest  in  thi3  case  ought  to  begin 
at  the  e;tpi ration  of  five  years,  according  to  the. directions  of  the 
will. 

In  the  case  of  Heath  v.  Ferry j{p)  a  testator  bequeathed  lOOOZ.  a 
piece  to  five  brothers  and  sisters  (but  no  relations  to  him,)  to  be  paid 
to  them  at  twenty-one,  if  they  respectively  attained  that  age,  and 
not  otherwise^  and  if  any  of  them  died  before  that  period,  then  the 
legacy  or  legacies  so  given  to  them,  should  be  utterly  void,  and 
should  sink  into  the  surplus  of  his  personal  estate.  The  executors 
were  empowered  during  the  minorities  of  the  legatees,  or  until  the 
legacies  became  void,  to  lay  out  the  money  in  mortgages  or  other 
securities  for  the  purposes,  and  on  the  trusts  of  the  will,  and  to  calT 

(ib)  See  the  Lord  Chtef  Baton's  notice  of  this  case  in  Lowiuie»  v.  Lovmdes^  1^ 
Ves,  301.  ^ted  mftUf  and  Sir  Tliomsis  Pluiaer's  in  Raven  v.  IVaite,  1  Swans.  558.. 

(0  7  Via.  89. 

(m)  The  reader  Is  refeited  to  sect  lU  of  this  chapter,  for  the  distinctioii  be- 
tween a  particular  and  readuary  bequest,  where  the  tioie  of  payment  is  future. 

(n  Y  Pre.  Ill  Cha.  33r.  (o)  3  Atk.  108.  sec  alio  DavicM.  v.  Davin, 

Daniel  Rep.  in  ExdL  84.  (  /k)  3  Atk.  lOJL 
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ft  in  when  ihej  pleased ;  and  tfiey  were  not  to  be  subject  to  any  loss 
which  might  happen ;  and  he  made  B.  Heath  residuary  legatee. 
The  bill  was  filed  by  the  legatees  for  interest.  But  Lord  Ilard^ 
wicke  decided  that  the  legacies  were  contingent  upon  the  event  of 
the  legatees  attaining  twenty-one,  and  that  they  were  neither  en- 
titled to  the  interest  in  the  mean  time,  nor  to  have  the  principal 
secured  till  they  attained  twenty-one;  but  it  was  to  be  laid  out 
for  the  benefit  of  all  the  legatees,  and  that  the  residuary  lemtee  was 
entitled  to  the  intermediate  interests  In  the  course  of  nis  judg- 
ment, his  Lordship  said,  that  where  a  legacy  is  given  generally  ui 
marriage  or  twenty-one,  then  the  vesting  and  time  of  payment  were 
the  same^  and  should  not  vest  till  marriage  or  twenty-one  ;*and 
iiirther,  that  where  a  legacy  is  actually  vested,  as  if  given  to  A. 
payable  at  twenty-one,  yet  it  shall  not  carry  interest,  unless  some- 
thing is  said  in  the  will  that  shows  the  testator's  intention  to  give 
interest  in  the  mean  time.  But  all  these  cases  are  subject  te  this 
exception,  if  it  is  in  the  case  of  a  child ;  for  then,  let  a  testator 
give  it  how  be  will,  either  at  twenty-one,  or  marriage,  or  payable 
at  twenty-one,  or  payable  at  marriage,  and  the  child  has  no  other 
provision,  the  Court  will  give  interest  by  way  of  maintenance.  His 
Lordship's  doctrine  in  regard  to  appropriation,  has  been  altered  by 
recent  decisions,  see  chapter  one,  of  the  payment  and  appropriation 
of  legacies. 

In  Crickett  v.  DcXby^{q)  a  testator  bequeathed  to  his  two  nieces, 
Sarah  Crickett  and  Svean  Criekett^  5001.  a  piece,  to  be  paid  at  their 
respective  ages  of  twenty-one,  or  days  of  marriage,  which  should  first 
happen,  nothing  beins  mentioned  aboutinterest  or  maintenance. 
The  question  was,  whether  the  plaintiffs,  the  legatees,  were  entitled  to 
interest  upon  their  legacies  before  they  attained  iwenty-one ;  and 
Lord  Alvanley^  M.  R.,  decided  they  were  not.  In  the  course  of  his 
judgment,  he  observed, >'  The  rule  is  clear  that  a  leeacy,  payable  at 
any  giten  time  whatsoever,  does  not  carry  interest  trU4bat  time,  whe- 
ther it  is  a  vested  interest  or  not :  the  time  of  payment  must  gbvern  the 
commencement  of  interest,  with  this  ^ifferefbce  only,  that  a  legacy 
given  by  a  parent  to  a  child,  shall  carry  interest  firom  the  death  of  the 
testator,  on  accopnt  of  the  obligation  attaching  upon  the  person 
who  gives  it)  and  because^  it  is  in  the  nature- of  a  portion ;  therefore 
interest  in  the  mean  tiine  is  added,  though  it  is  not  given  in  expresi^ 
terms ;  and  Acheriey  v.  Vemonjir)  was  determined  upon  the  idea 
that  the  testator  put  himself  in  Ioqo  parentie.  ^  All  the  other  cases 
upon  the  point,  whether  the  administrator  of  the  legatee  is  entitled 
to  the  legacy  immediately,  or  must  wait  till  tim  period  at  which  the 
legatee  would  have  been  entitled  to  it,  depend  upon  tbis.'X'} 

A£ain,in  TyrreSv.  TyrreUj(t)JohnAttwHghthequetLih^  2001.  to 
all  the  children  of  his  cousin  A.  Tyrrell^  that  should  be  living  at  the 
time  of  his  (the  testator's)  death,  to  be  eqaally  divided  amongst 
them,  to  be"  paid  within  twelve  months  after  his  death,  or  so  soon  af- 
ter as  they  should  respectively  attain  twenty-one  |  and  he  gave  his 
rcisiduary  personal  estate  to  /.  Tyrrelly  whom  he  appointed  sole  ex- 
ecutor.   The  question  was,  whether  the  plaintiffs,  the  infant  chil- 

iq}  3  Vcs.  la  (r)  1  P.  WiU.  783. 

(#)  See  Roden  ▼.  SmUh^  Amb,  588.  (0  4  Ves.  U 
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dren  of  A.  Tyrrdl^  were  entitled  to  interest  bejfbre  the  ti«ie  of  paf- 
ment  of  the  principal ;  and  Lord  MoeaHejf^  M.  R.,  decided  ttiat  they 
were  not,  observing,  ''  I  am  clearly*  of  opinion,  upon  the  rule  that 
has  been  established,  that  wherever  a  sum  of  money  is  ordered  to  be 
paid  at  a  pacticular  time,  unless  in  the  case  of  an  ipfant,  having  a 
right  to  deoiand  maintenance irom  the  testator,  the  legatee  has  aright 
from  that  time  only.  The  duty  attaches  upon  the  executor,  when 
the  testator  directs  the  legacy  to  be  paid.  No  demand  could  be 
made  upon  the '  executor  •.  before  that  time,  and  though  he  may.  be 
called  upon  to  secure  the  fund,  he  has  a  right  to  aay^  he  shall  not 
pay  more  than  if  he  had  not  been  called  tipon  to  secure  it." 

So  also,  in  DescnmbtB  v.  7bmftiM^,(ti)  a  testator  bequeathed  to 
five  legate^,  dOOi.  each,  to  be  paid  at  their  respective  ages  of  twenty- 
three  ;  and  if  ibey  should  die  before  that  time,  then  tl^r  respective 
legacies  were  to  sink  into  the  residue  of  the  personal  estate.  The 
£ve  legatees  were  maternal  grand-children  of  the  testator,  though 
not  so  described  in  the  will.  Their  fether  was  living,  but  in  very 
bad  circumstances,  and  it  was  prayed  by  petition,  that  the  five  lega- 
tees might  be  allowcKl  interest  upon  their  respective  legacies  till 
they  attained  twenty-three,  and  that  such  interest  might  be  paid  to 
their  father  for  their  maintenance  in  tJie  meaxi  time.  But  Lord  Thut^ 
lomo  decided  that  it  s|iould  not,  saying,  '^  the  case  oiKichoUa  v.  0#- 
&ar9i,(v)  is  the  only  case  applicable  to  this ;  and  that  is  rather  a  case 
of  a  personal  gift  with  an  executory  devise  upon  it;  and  the  dif- 
ference is,  where  the  legacy  is  given  presently,  but  if  the  legaJlee 
shall  die  before  a  certain  time,  then  over»  and  where  it  is  given  at  a 
future  time,  as  in  this  case." 

Jt  may  be  here  remarked,  that  where  a  legacy  is  given  payable  at 
a  future  day,  with  interest  in  the  mean  time,  and  the  legatee  die 
before  the  legacy  become  payable  :  the  arrears  of  interest  up  to  the 
time  of  kis  death,  will  belong  to  his  personal  representative*  In 
Harria  v*  Finch,{3t)  the  testator  demised  a  real  estate  to  his  daughter 
for  life ;  and  after  her  decease  to  hissons,  as  tenants  in  common  in 
fee.  By  a  codiqil  he  directed,  that  if  his'  daughter  died,  leaving  any 
child  or  children  living  at  her  death,  his  sons  should  pay  to  such 
child  or  children,  a  sum  of  2Q0i.  as  they  severally  attained  twenty- 
one  :  and  diould  also  pay  interest  for  the  same,  until  the  said  Legacy 
should  become,  due  and  payable,  towards  their  maintenance.  The 
daughter  died,  leaving  an  only  daughter,  who  died  under  twenty- 
one^  And  Lord  Chief  Baron  Idkxmder  decided  that  the  adminis- 
trator of  the  child  was  entitled  to  the  interest  from  the  death  of  the 
testator's  daughter,  up  to  the  death  of  her  child. 

Sect.  IV.  Of  interest  on  legacies,  where  the  legatee  is  a  chiid 
ojT  the  testator^  or  one  towards  whom  he  has  placed  himself  in 
loco  parentis. 

We  proceed  in  this  section,  to  consider  the  cases,  where  the  le- 
gatee is  a  child  of  the  testator,  or  one  towards  whom  he  has  placed 
himself  in  loco  parentis :  and  in  such  cases  it  is  immaterial,  whether 
the  legacy  be  particulir  or  residuary^  or  whether  it  be  vested^  but 


Si 


4  Bra  C.  C.  14©.  note.  ^  C.  1  Cox,  133.         (v)  Infra.    2  P.  WilL  419; 
M'Clel  Excheq,  R.  141. 
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payable  at  a  future  tinier  oxwntingent.    And  here  we  shall  adduce 
those  cases — 

1.  First,  wherein  no  maintenance  or  interest  is  given,  and  in  such 
cases  the  rule  is  now  well  settled,  that  interest  shall  be  allowed  to 
such  legatees  from  the  time  of  the  death  of  the  testator :  and  the 
Court  determines  the  quafitum  of  the  allowance,  either  the  whole, 
of  the  usual  interest  allowed  by  the  Court,  or  less,  according  to 
circumstances. 

It  appears  from  the  case  of  Crickett  v.  Dolby ^  before  noticed,  that 
the  case  of  the  child  formed  an  exception  to  the  general  rule,  dis- 
cussed in  the  preceding  section,  the  Court  considering  parents  under 
a  natural  obligation  to  provide  a  present  as  well  as  a  future  mainte- 
nance for  their  children.(y) 

Thus  in  Harvey  v.  Harvey^^z)  a  testator  devised  and  bequeathed 
all  his  real  and  personal  estate  to  his  eldest  son,  charged  with  10002. 
a  piece  to  all  his  younger  children,  to  be  paid  at  twenty^-one,  but 
without  providing  for  their  maintenance  in  the  mean  time.  Upon 
the  bill  of  the  younger  children  for  interest  or  maintenance  during 
infancy.  Sir  Jo8q>h  Jekylly  M.  R.,  on  considering  the  case,  and  being 
attended  with  precedents,  decreed  them  maintenance ;  observing, 
'^That  of  late  it  had  been  the  practice  to  allow  maintenance,  even 
in  case  of  legacies  that  were  not  vested,  and  he  cited  Bourne  v. 
Tynte.^\a)  The  reader  will  find  the  last  dictum  corresponding  with 
that  he{oTe(b)  cited  in  Heath  v.  Perry. 

Conway  v.  LongviUe^ic)  is  another  instance  of  a  legacy  to  a  child 
vested  but  payable  in  futwo;  in  that  case,  a  father,  by  his  will, 
gave  20002.  a  piece  to  his  two  daughters,  payable  at  twenty-one,  and 
charged  upon  real  and  personal  estate.  The  personal  estate  being 
exhausted  by  the  debts.  Lord  King^  C,  held  that  they  should  have  a 
reasonable  maintenance  out  of  the  real  estate,  until  their  legacies 
became  payable,  and  allowed  them  801.  a  year  each. 

The  case  of  Incledony.  JSTorthcote.Cd)  is  an  instance  of  the  legacy 
to  the  children  being  contingent.  There,  Sir  Henry  JSTorthcote  de- 
vised all  his  real  and  personal  estate  to  trustees,  in  trust,  as'  to  so 
much  of  his  personal  estate  a9  should  remain  on  his  seat  at  Pynes  at 
his  death,  that  they  should  permit  his  wife  to  enjoy  the  same  for  life ; 
and  as  to  his  real,  and  the  rest  of  his  personal  estate,  he  gave  them 
in  trust  for  payment  of  all  his  debts,  and  subject  thereto,  lor  raising 
50002.  for  such  child  or  children  of  his  body,  as  should  attain 
twenty-one,  to  be  paid  to  such  child  or  children^  if  but  one,  but  if 
more  than  one  in  equal  shares.  One  of  the  questions  in  the 
case  was,  whether  the  younger  children  were  entitled  to  interest  on 
their  shares  of  the  50002.  for  maintenance.  In  giving  judgment, 
Lord  HardioicJfce  said  :  ^'The  children  have  insisted  upon  interest 
on  their  shares  for  their  maiptenance,  though  the  50002.  is  given 
to  such  children  of  his  body  as  should  attain  the  age  of  twenty- 
one,  and  consequently  is  not  vested.  In  the  case  of  etrangerSy  whe- 
ther the  legacy  be  given  absolutely,  and  payable  at  twenty-one  ;  or 

(y)  Pre  Cha.  367,    1  Atk,  505.  (z)  2  P.  WiU.  21. 

(a)  2  Vent  346.  cited  in  Achcrley  ▼«  Vernon,  1  P.  Will.  7^^ 
IbS  Sufira,  p.  190  of  this  vdume.  (c)  1  Eq.  Ca.  Ab.  301.  pi.  3. 

(40  3  Atk.  433.  438. 
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not  given  until  twenty-one,  they  can  have  no  interest  in  the  mean 
time ;  but  in  either  of  these  devises,  where  they  are  given  to  cftii- 
dren^  the  Court  will  direct  interest  for  their  portions  immediately  ; 
and  it  has  been  so  done  frequently.'^  And,  as  to  the  rate  of  inte- 
rest, his  Lordship  at  first  said,  that  as  no  more  had  been  allowed  for 
many  years  than  four  per  cent,  for  maintenance,  he  did  not  care  to 
break  through  the  rule  :  but  afterwards,  in  consideration  of  the  in- 
terest of  money  having  been  altered  within  the  two  preceding  years^ 
mortgages  then  being  at  four  and  a  half  and  several  at  fivB  per  cent.y 
bis  Lordship  ordered  that  the  children  should  have  four  and  a  half 
per  cent,  interest  on  their  respective  shares. 

So  also  in  the  case  of  Mole  v.  Mole,(e)  which  was  the  case  of  a 
residue :  there  the  father  of  the  plaintiff,  the  infant,  bequeathed  to 
the  defendant  his  sister  5001.  and  gave  the  residue  of  his  esieXe  to  the 
plaintiff  upon  his  attaining  twenty-one,  and  the  interest  to  occtcmu- 
late  with  no  provision  as  to  maintenance  ;  and  if  the  plaintiff  died 
before  twenty-one,  he.gave  it  to  the  defendant.  Upon  a  bill  by  the 
infant  for  the  usual  accounts,  and  to  have  the  residue  secured  with 
an  allowance  for  maintenance,  Sir  Thomas  Clarke^  M.  R.  decided 
that  it  should  ;  and  the  decree  was  that  the  Master  should  consider 
of  a  proper  allowance  for  the  maintenance  and  education  of  the 
plaintiff,  the  infant,  from  the  death  of  her  father,  the  testator,  to  be 
paid  out  of  the  produce  of  the  testator's  estate.  The  Reader  will 
observe  that  the  above  is  as  strong  a  case  as  could  well  arise  in  sup- 
port of  the  exception,  the  legacy  being  contingent,  and  given  over 
on  the  death  of  the  legatee  under  twenty-one,  and  the  will  contain- 
ing an  express  direction  that  the  interest  should  accumulate. 

Here  we  may  add  the  case  of  Chambers  v.  Goldwin,{f)  wherein 
THstram  Ratdiffe  devised  estates  in  the  island  oi  Jamaica  to  trus- 
tees, upon  trust  to  pay  debts,  and  to  maintain  and  educate  his  sons 
during  their  minorities,  and  his  daughter  until  her  age  of  twenty- 
(me  years,  or  day  of  marriage,  which  should  first  happen,  in  such 
manner  as  his  trustees  should  think  proper ;  and,  subject  thereto,  he 
devised  his  estates  to  his  sons,  charged  with  the  payment  thereout, 
of  the  sums  of  10,0002.  and  50002.  currency  to  his  daughter,  in  case 
she  should  live  to  attain  twenty-one ;  the  same  to  carry  interest  from 
the  time  of  her  attaining  that  age,  at  the  rate  of  six  per  cent.  The 
decree  directed  an  inquiry  who  had  maintained  the  children,  and 
what  was  proper  to  be  allowed  for  their  maintenance  for  the  time 
past,  fropi  the  death  of  their  father,  and  to  come.  The  report  stated 
that  the  plaintiff,  Mrs.  Chambers^  the  testator's  distughter,  was  main- 
tained according  to  the  directions  of  the  will,  until  her.  marriage 
upon  the  3d  of  January  1795,  when  she  was  of  the  age  of  eighteen ; 
and  from  that  time  till  she  attained  twenty-one  in  1798,  by  her  hus- 
band. The  cause  coming  on  for  further  directions,  the  question 
was  upon  the  claim  of  the  plaintiffs  for  the  maintenance  of  Mrs. 
Chambers  fi'om  the  time  of  her  marriage,  until  the  age  of  twenty- 
one  years,  and  Lord  Eldon  observed :  <<  This  is  the  most  doubtful 
casoi  that  has  occurred  upon  the  point  of  maintenance.  But,  upon 
the  whole,  the  testator  having  expressly  provided  for  maintenance 

(e)  1  Dick.  Rq>.  310.  see  also  Car^y  v.  Mkev)^  2  Bro.  C.  C.  59,  as  to  the  case 
of  a  portion  by  settlement,  GreaihUl  v.  Jfaldoe^  Pre,  Cha.  36r.       (/)  XI  Vcs.  1. 
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op  to  a  certain  period,  leaving  a  chasm  unprovided  for,  and  having 
'  given  interest,  as  interest,  from  the  period  of  majority  to  the  time 
when  the  legacy  was  to  be  paid,  the  Court  may  infer,  that  he  did  not 
mean,  that  this  child  should  have  nothing  in  that  interval ;  by  ana- 
logy to  the  case  of  a  legacy  to  a  child,  payable  at  a  future  day* 
though  nothing  is  said  about  interest,  the  Court  infers,  that  the  fa- 
ther did  not  intend,  that  the  child  should  not  be  maintained,  and 
receive  education,  during  the  whole  period  of  the  infancy ;  a  reason- 
able maintenance  therefore  ought  to.  be  allowed  from  the  age  of 
eighteen,  when  the  plaintiff  married,  until  Mrs.  Chambers  attained 
twenty-one." 

It  will  be  proper  here  to  notice  an  exception  to  the  rule  in  favour 
of  children,  namely,  that  a  child  in  venire  $a  mere  tit  the  time  of  the 
father's  decease,  will  only  be  entitled  to  interest  from  its  birth  and 
not  from  its  father's  death,  though  he  so  directed  by  his  yrill.  Thus 
in  Rawlina  v.  Rawlins^ig)  the  testator  gave  to  each  and  every  of 
his  children  born  or  thereafter  to  be  born,  who  should  be  living  at 
his  decease j  50002.  a  piece,  to  be  paid  at  twenty-one,  &c.,  with  in- 
terest thereon  to  be  computed  from  the  day  of  his  death.  Lord 
Loughborough,  C,  decided  as  before(A)  stated,  that  the  posthumous 
child  was  entitled  to  a  legacy  of  50002. ;  but  said,  "  That  the  inter- 
est was  to  be  computed  only  from  the  time  of  the  friytA." 

2.  We  proceed,  secondly,  to  those  instances,  where  the  legatee 
is  a  child  of  the  testator,  and  maintenance  or  interest  is  given  by 
the  will,  and  the  amount  or  rate  specified  ;  in  which  case  the  legatee 
'  will  not,  in  general,  be  entitled  to  claim  more  than- the  maintenance 
or  interest  specified,  though  it  be  less  than  the  usual  rate  of  interest, 
unless  under  particular  circumstances,  and  the  sum  specified  be  in- 
sufficient. 

Thus,  in  Hearky.  Greenbanky  (i)  Mary  Winsmore  bequeathed  to 
her  daughter  Mary  1002.  a  year  until  the  age  often  years;  and  af- 
terwards the  sum  of  502.  a  year  till  she  attained  twenty-one ;  \^  the 
said  sums  to  be  applied  by  her  executors  for  the  education  and  mainte** 
nance  of  her  said  daughter  according  to  their  discretion."  The  testa- 
trix also  gave  to  her  daughter  80002.  to  be  paid  when  she  attained  twen- 
ty-one ;  but  if  she  died  before  attaining  that  age,  without  issue  living 
at  her  death,  she  then  bequeathed  the  80002.  to  her  two  cousins, 
(naming  them)  in  equal  shares,  and  she  charged  the  said  legacy, 
together  with  several  others,  upon  her  real  and  personal  estate. 
One  of  the  questions  m  the  cause  was,  whether  the  legatee  was 
entitled  to  the  interest  of  the  entire  legacy  ?  And  Lord  Hardwicke 
decided  she  was  not ;  observing,  '^  I  admit  where  a  legacy  is  given 
by  a  father  to  a  child,  though  the  legacy  is  not  payable  but  at  a 
certain  time,  yet  the  Court  allows  interest.  But  in  all  these  cases, 
the  ground  the  Court  goes  on  is,  giving  interest  by  way  of  mainte- 
nance. Here  Mrs.  Winsmore  has  allotted  maintenance  for  her  daughter 
from  the  general  fund  of  her  personal  estate  :  there  is  another  thing 
observable,  the  contingency  in  the  will  of  the  daughter  dying  be 
fore  twenty-one  :  I  agree  it  is  a  condition  subsequent,  but  it  still 
shows  the  view  of  the  testatrix,  and  that  she  saw  it  might  never  be 
her  daughter's  ;  and  that,  therefore,  to  give  her  interest  would  be 

(jBt)  9  Cox,  425.  (A)  Vol  L  p,  53.  (Q  3  Atk.  ^97,  716. 
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contrary  to  tbe  intention  of  the  testatrix.    There  are  several  cases 
where  this  Court  has  made  a  great  stretch  Co  give  children  interest    ' 
upon  legacies,  particularly  .^cAerfey  v.  ^enion;(ifc)  but  that  went  up- 
on particular  circumstances.  I  am  therefore  of  opinion,  that  she  can 
have  no  more  interest  than  the  maintenance  in  the  mean  time."(l) 

Again,  in  Long  v.  Long,(m)  the  sum  of  15,0002.  was  secured  by 
settlement  to  the  younger  children  of  Sir  James  TUney  Long^  pay- 
able at  twenty-one  or  marriage,  with  maintenance  at  the  rate  of  two 
per  cent,  till  payments  There  were  three  younger  children.  Sir 
James  TUney  Long  by  will  directed  that  the  portion  of  each  child 
should  be  increased  to  10,0002.;  and  he  directed  that  the  additional 
sums  of  5000l.-should  be  paid  at  the  same  ages,  days,  and  timies  as 
their  respective  shares  in  tbe  15,0002.  under  the  settlement.  The 
younger  children  pressed  for  interest  at  the  rate  of  four  |>er  cent. 
upon  tbe  additional  portions ;  and  Lord  Loughborough^  C.  decreed, 
that  two  per  cent,  should  be  continued  upon  the  increased  capital : 
and  after  stating  the  general  rule  in  favour  of  children,  observed, 
'*  1  do  not  believe  a  case  can  be  found  where,  the  child  having  a 
provision/  the  Court  has  conceived  that  rule  to  apply,  and  a  provi- 
sion upon  the  circumstances  such  as  is  equal  to  maintain  the  child. 
The  rule  standing  so  generally,  I  think  I  should  be  establishing  a 
new  precedent,  by  giving  four  per  cent,  upon  the  additional  50002.'* 

But  where  the  amount  specified  is  insufficient,  the  Court  will  allow 
a  reasonable  maintenance,  the  legacy  being  vested ;  and  notwith- 
standing the  surplus  interest  be  directed  to  accumulate. 

Thus,  in  Aynatvorth  v.  Pratchetty{n)  Thomas  Aynsworth  gave  his  - 
real  and  personal  estate  to  trustees,  upon  trust  to  pay  his  wife  for 
her  life,  such  annual  sum  as  would,  with  the  rents  and  profits  of  his 
estate,  settled  upon  her,  make  up  1002.  per  annum.  And  upon 
further  trust,  by  sale  or  mortgage,  to  raise  and  pay  to  his  wife,  for 
the  maintenance  and  education  of  all  the  children  he  might  have 
bv  her,  living  at  his  death,  302.  per  annwn^  as  long  as  they  should 
choose  to  remain  under  her  care.  The  testator  also  directed  his 
trustees  to  pay  to  all  his  daughters  living  at  his  death,  or  born  in 
due  time  afterwards,  when  and  as  they  snould  respectively  attain 
twenty-one,  10002.  each ;  and  he  gave  the  residue  equally  among 
his  sons  Johny  ^i22Jam  and  Thomas^  and  such  other  sons  as  he  might 
have  by  his  wife  living  at  his  death,  equally  as  tenants  in  common, 
file,  with  survivorship.  William  being  dead,  the  surviving  children, 
after  the  death  of  the  testator,  iiled  their*  bill  for  an  increase  of 
maintenance.  The  petition  stated  their  ages,  that  the  annual  pro- 
duce of  the  real  and  personal  estate,  afterpayment  of  debts,  greatly 
exceeded  the  allowance  of  302.  each ;  that  they  lived  with  their 
mother ;  had  no  other  fortune ;  that  the  allowance  of  302.  was  greatly 
insufficient ;  and  that  the  mother's  income  was  only  1002.  per  annum 
under  the  will ;  and  they  prayed  maintenance  from  the  time  past 
from  the  death  of  their  father,  and  to  cOme ;  and  Sir  William  Grant, 
M.  R.,  upon  the  authorities,  made  the  order ;  and  a  reference  was 
idirected  accordingly. 

.(^)  Infra.       (0  Lord  LouMwtmgh  inclined  to  the  lame  opinion  in  MkcMeii 
r.  JBoiver,  3  Vet.  987.  (>)  3  Ves.  986.  note.  (n)  13  Ves.  33L 
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Again,  in  Stretch  ▼.  Watkin8y{o)  James  Stretch,  after  bequeathing 
several  legacies  to  his  wife,  proceeded  thus:  '*To  my  dearly  belov- 
ed daughter,  Anna  Stretch,  daughter  of  my  abovesaid  wife,  I  give 
and  bequeath  1201.  per  annum;  (that  is  to  say,)  the  interest  of 
40002.  of  my  three  per  cent,  consolidated  annuities :  it  is  my  wish 
and  will,  that  the  interest,  as  it  becomes  due,' be  added  to  the  prin^ 
cipal  til]  she  attains  the  age  of  twenty-one  years,  except  201.  per  an- 
num to  find  her  clothes,  <&c."  Then,  after  a  similar  bequest  to  his 
daughter  Mdry,  the  testator  adds, ''  But  if  my  said  wife  should  die 
before  my  said  above  daughters  attain  the  age  of  tWenty-one  years, 
then  501.  per  annum  may  be  taken  from  their  annuities  to  maintain 
and  bring  them  up  to  twenty-one  years  of  age  ;^'  and  he  gave  the 
residue  to  his  son  Jamee.  The  mother  and  daughters,  after  the  tes- 
tator's death,  filed  their  bill  against  the  executors,  and  James  the  in- 
fant, and  his  guardian,  praying  that  their  legacies  might  be  trans- 
ferred to  the  Accountant  General,  and  that  Anna  and  Mary  Stretch 
might  be  entitled  to  the  dividends  of  their  respective  legacies  of 
4000J.  three  per  cent%  during  their  minorities,  and  the  principal 
when  they  attained  twenty-one ;  and  that  it  might  be  referred  to  the 
Master  to  inquire  what  would  be  a  proper  allowance  for  mainte- 
nance. '  Sir  Thomas  Flumer,  V.  C,  decided,  that  a  gift  of  the  in- 
terest, without  limitation,  was  a  gift  of  the  principal,  and  that  the 
legacies  to  the  daughters^  were  vested  :  and  it  being  suggested  that 
the  question  as  to  what  should  be  allowed  for  maintenance  had  bet- 
ter come  on  upon  petition,  his  Honour  observed,  *^  The  decree,  then, 
must  be  made  according  to  the  prayer  of  the  bill,  except  as  to  what 
relates  to  maintenance,  which  will  come  on  upon  petition.  It  is  ad- 
mitted, that  though  the  testator  has  expressly  directed  an  accumu- 
lation of  the  interest  (except  as  to  20Z.)  arising  out  of  the  daughters* 
legacies,  until  twenty-one,  yet  the  Court,  where  the  child  has  a 
vested  interest  in  the  principal,  will  allow  what  is  necessary  for  the 
infant's  maintenance.''(p) 

But  it  may  be  here  observed,'  that  where  maintenance  is  provided 
out  of  another  fund,  interest  will  not  be  given  on  a  legacy,  which  is 
payable  in  futuro  ;  the  interest  on  the  amount  of  the  legacy  may 
regulate  the  quantum  of  the  maintenance. 

Thus,  in  Wynch  v.  Wy»ch,{q)  Alexander  Wynch  gave  to  each  of 
his  daughters  Margery  and  Frances  the  sum  of  10,000L  to  be  paid 
at  twenty-one  or  marriage ;  and  he  directed  his  trustees  should  pay 
and  apply  such  sum  and  sums  of  money  out  of  his  personal  estate,  to- 
wards the  maintenance  and  education  of  his  daughters,  until  their 
portions  shodld  become  payable,  as  his  executors  should  think  fit, 
aot  exceeding  the  interest  of  their  respective  portions,  after  the  rate 
•of  four  per  cent.;  and  he  declared  the  said  legacies  shoald  not  be  con- 
sidered vested,  until  payable  as  aforesaid ;  but  if  either  of  his  daugh- 
ters should  die  under  twenty-one,  and  unmarried^  her  legacy  was  to 
sink  into  the  residue.  The  question  was,  whether  the  daughters 
were  entitled  absolutely  to  interest  at  four  per  cent,  on  their  lega- 
cies, or  only  to  a  maintenance  until  they  became  payable.  And  Lord 
Ahanley,  M.  R.,  said,  **  It  is  very  clear,  that  when  a  father  gives 
a  legacy  to  a  child,  whether  it  be  a  vested  legacy  or  not,  it  will 

io)  1  Mad.  353.      (/k)  And  see  Faimuth  v»  Green,  IQ  Ves.  48.      (f )  1  Cox,  433. 
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carry  interest  from  the  death  of  the  testator,  as  a  maintenance  for 
the  child ;  but  this  will  be  only  where  no  other  fiind  is  provided  for 
such  maintenance ;  for  it  is  equally  clear,  that  where  other  funds 
are  provided  for  the  maintenance,  then,  if  the  legacy  be  .payable  at 
a  future  day,  it  shall  not  carry  interest  until  the  day  of  payment  comes, 
as  in  the  case  of  a  legacy  to  a  perfect  strailger.  Now  here* the 
father  has  directed  that  maintenance  shal)  be  paid  *  out  of  his  per-* 
aoncd  estate;  if  it  had  been  payable  out  of  the  interest  of  the  lega- 
cies, I  should  have  thought  the  daughters  entitled  ta  what  they 
claim;  but  as  it  is,  I  think  they  are  not  entitled  to  interest  on  their 
legacies  eo  nomine.  I.therefore  declare,  that  Margery  and  Frances 
Wynch  are  not  entitled  to  interest  on  their  legacies^  until  the  same 
become  payable,  but  only  to  maintenance  not  exceeding  four  per 
cent,  on  their  said  legacies." 

3.  Where  the  legatee  is  a  child  of  the  testator,  and  maintenance 
is  directed  generally,  but  no  specific  sum  or  rate  of  interest  on  the 
legacy  being  mentioned,  the  Court  varies  the  allowance  accord- 
ing to  circumstances ;  in  some  cases  allowing  four  per  cent,  on  the 
whole  legacy,  in  others  referring  it  to  the  Master  to  consider  the 
quantum  of  allowance;  and  the  Court  accordingly  directs  it  with 
regard  to  the  fortune  and  circumstances  of  the  legatee.  This 
may  be  collected,  as  well  from  the  cases  which  have  already  been 
stated,  as  from  those  which  will  be  adduced  in  the  next  section  ;  and 
ta  them  may  be  added  the  case  of  Matchwick  v.  Cockj{r)  and  Free- 
mantle  v.  Taylor. (s) 

In  the  latter  case,  Stephen  Freemantkj  by  will,  in  1793,  reciting 
that  he  had  4000  guineas  to  dispose  of,  bequeathed  to  his  son  John 
Freemantle  the  sum  of  20002.  Britishj  and  the  remainder  to  be  divid- 
ed between  his  two  girls ;  he  left  the  interest  of  the  whole  fund  to 
his  wife,  to  be  by  her  applied  for  the  benefit  and  education  of  his 
children,  until  the  girls  should  be  married,  or  attain  twenty-one ;  at 
which  period  they  were  to  be  independent,  as  far  as  that  sum  went. 
The  testator  subsequently  declared  that  he  meant  that  his  wife 
should  receive  the  benefit  of  the  interest  of  the  4000  guineas  fot 
her  own  nse  entirely  untit  Mrs.  MoUy*s  death,  and  then,  according 
to  the  terms  specified  on  the  other  side,  viz.  ''  for  the  advantage 
and  education  of  my  children,  trusting  entirely  to  her  honour  and 
affection  for  her  children."  The  testator's  widow  married  again, 
and,  on  the  death  of  Mrs.  MdUyj  succeeded  to  a  pension. '  Upon 
the  petition  by  the  three  children  of  the  testator,  living  at  the  date 
of  the  will,  praying  maintenance,  and  submitting  the  qnestion, 
whether  another  daughter,  bom  after  the  date  of  the  will,  was 
entitled  to  maintenance,  upon  whose  behalf  also  another  petition  was 
presented.  Sir  William  Grant j  M.  R.  upon  the  authority  o(  Match* 
uoick  V.  Cockj  made  the  order  for  maintenance  upon  both  petitions. 

4.  The  exception  is  likewise  extended  to  the  case,  where  main- 
tenance is  left  to  the  discretion  of  trustees,  and  they  refuse  it,  the 
mother  being  of  ability,  but  married  to  a  second  husband. 

Thus,  in  BiUingsley  v.  Critchet^{t)  a  bill  was  filed  by  the  children 
of  John  BiUingsley  against  his  widow,  who  was  married  to  the  de- 
fendant Critchet*  J  SiUingsleyy  by  will,  gave  to  his  children  about 

(r)  Stated  VoL  L  p.  46.  (•)  15  Ves,  363.  (/)  1  Bro.  C  C.  U67. 
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4000/.  stock,  and,  as  appears  by  the  argament  of  the  counsel,  there 
was  a  discretion  vested  in  the  trustees  of  the  will  either  to  give  an 
allowance  or  not,  who,  upon  application,  thought  such  allowance  un- 
necessary. The  testator  had  made  a  provision  for  his  widow,  who 
had  a  further  estate  from  her  own  family.  "Hie  question  was,  whe- 
ther^ the  mother  was  obliged  to  support  the  children,  or  was  it  to  be 
done  by  an  allowance  out  of  the  interest  of  the  stock  given  to  them  by 
their  father ;  and  it  was  decided  by  the  Lords  Commissioners  Ashur^t 
and  Hotham,  that  the  widow  was  entitled  to  such  allowance  ;  and 
it  was  referred  to  the  Master  to  see  what  was  proper  to  be  allowed 
for  the  maintenance  and  education  of  the  plaintiffs,  the  infants,  from 
the  time  of  the  intermarriage  of  the  defendant  Criichet  and  his  wife, 
and  for  the  time  to  come.  Lord  Commissioner  Aahurst  observed, 
that  had  the  widow  continued  unmarried,  he  should  have  had  some 
doubt.  The  Editor  is  not  aware  of  any  case  determining  this  point. 
See  Haley  V.  Bannister.{u) 

5.  The  exception  of  giving  interest  before  the  principal  is  due,  is 
extended  to  the  case  of  a  legatee,  who,  though  not  a  child  of  the 
testator,  is  one  towards  whom  he  has  placed  himself  in  loco  parentis^ 
and  an  infant  (for  the  exception  is  not  made  in  favour  of  adults,)  (x) 
and  in  such  cases  interest  will  accordingly  be  computed  from  the 
testator's  death. 

Thus,  in  Acherky  v.  Vemonj{y)  Mr.  VemoUy  the  Chancery  coun- 
sel, bequeathed  to  his  sister's  daughter,  LetUia  Acherley^  10002.  at 
her  age  of  eighteen,  or  marriage  ;  and  after  giving  some  other  lega- 
cies, he  bequeathed  (he  residue  of  his  personal  estate,  which  was  to 
be  invested  in  land,  and  all  his  real  estate,  to  trustees,  in  trust  to  settle 
the  whole  upon  jB.  Vernon^  as  therein  mentioned.  By  codicil,  the 
testator  directed  that  Letitia^a  portion  of  1000{.  should  be  made  up 
60002.,  and  paid  to  her  at  twenty-one,  or  ma$iiage»  Letitia  was 
about  eighteen  at  the  date  of  the  codicil.  Upon  |i  suit  instituted  by 
her  for  interest  upon  her  portion,  to  be  computed  from  the  testator's 
death  until  she  attained  twenty-one  or  marriage;  Lord  MaccUafidd^ 
C,  decreed  it  accordingly :  observing,,  that  it  had  weight  with  him, 
that  by  the  will  LetUia^ a  legacy  was  given  at  eighteen,  and  that  she 
having  attained  such  age  in  the  life  of  the  testator,  the  codicil  or- 
dered it  to  be  made  up  60002.,  postponing  ihe  pa/yment  to  twenty- 
one  or  marriage  ;  so  that,  although  the  actual  payment  was  deferred 
until  twenty-one  or  marriage,  the  legacy  was  veated  presently  ;  and 
being  severed  from  the  rest  of  the  estate,  which  residuum  alone  B. 
Viemon  was  concerned  in,  the  interest  of  the  60002.  could  belong  to 
no  other  person  than  Letitia. 

It  will  occur  in  perusing  the  last  case,  that  the  testator  intended 
to  substitute  himself  in  loco  parentia;  the  legatee  was  his  sister's 
daughter,  and  his  heir  at  law,  and  he  called  the  gift,  by  a  codicil)  a 
portion;  these  were,  therefore,  strong  circumstances  to  make  the 
case  an  exception  to  the  general  rule,  in  addition  to  the  other  reason. 

To  the  preceding  case,  Beckford  v.  Tobiny  before  8tated,(2;)  may 
be  added,  in  which  case,  the  circumstance  that  the  legatee  would 
have  otherwise  been  unprovided  for,  seems  to  have  had  much  weight. 

Mad.  275.  infra.  (x)  As  in  Raven  v.  WaUCf  t  Swan.  55Z.  if\flxu 

~  Will  783.  (z)  Vol  n,  p.  189. 
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The  case  of  Churchill  ▼.  Speake,{a)  if  it  can  be  reconciled  with 
more  modern  determinations,  must,  it  is  presumed,  be  referred  to 
the  principle  of  the  preceding  case  o(Acherley  v.  Vernon. 

The  case  ofHiU  v.  HiU,(&)  also  falls  within  the  present  class  of 
cases.    In  that  case,  Jeremiah  Hill,  bequeathed  as  follows :  <'  I  give 
and  bequeath  unto  Mary  Ann  Hill,  Matilda  Lydia  HUi,  JEdward 
Jeremiah  HiU,  and  Penelope,  the  four  legitimate  children  of  my  late 
son,  Thomas  HiU,  deceased,  by  Ann  Bill,  late  his  wife,  now  his 
widow,  80001.  each,  and  to  Thomas  HiU,  the  eldest  illegitimate 
child  of  my  said  deceased  son,  10,000Z.,  and  to  Charles  HiU,  the 
other  illegitimate  child  of  my  said  deceased  son,  6000Z.,  the  same 
legacies  or  sums  to  be  considered  as  vested  interests,  in  all  the  said 
six  children  respectively  oh  their  attaining  respectively  the  age  of 
twenty-one  years,  or  dying  under  that  age,  and  leaving  issue  of  their 
respective  bodies  lawfully  begotten ;  and  it  is  my  will,  that  in  the 
mean  time,  and  until  they  shall  attain  respectively  as  aforesaid,  their 
said  respective  legacies  shall  be  paid  into  the  hands  of  William 
Tanner,  of  Bristol,  gentleman,  and  WUliam  Perry,  of  the  same 
city,  wine  merchant,  tjieir  executors  or  administrators,  as  trustees 
for  the  said  children,  and  shall  be  by  them  laid  out  in  the  govern- 
ment stocks  or  funds,  or  in  such  other  public  or  private  real  ot 
personal  securities,  as  they  shall  think  proper,  and  the  interest,  di- 
vidends, and  profits,  of  such  respective  legacies,  shall  be  by  them 
applied  in  the  maintenance  and  education  of  the  said  respective 
children  of  my  said  deceased  son,  or  in  their  placing  out  and  ad- 
vancement in  the  world,  or  otherwise  be  accumulated  for  their  be* 
nefit  at  the  discretion  of  my  said  trustees :  and  in  case  any  or  either 
of  the  said  six  children  of  my  said  deceased  son  shall  happen  to  die 
under  the  age  of  twenty-one  years,  and  without  leaving  issue  of 
their  respective  bodies,  lawfully  begotten,  then  it  is  my  will,  that 
the  legacy  or  legacies  of  such  child  or  children  so  dying,  with  the 
unapplied  interest  thereof,  if  any,  shall  from  time  to  time,  and  as 
often  as  it  shall  happen,  go  to  and  be  divided  amongst  the  survivors 
or  survivor,  or  others  or  other  of  the  said  six  children,  to  be  vested 
in  them  respectively,  upon  their  attaining  their  said  respective  ages 
of  twenty  one  years,  or  dying  under  that  age,  and  leaving  lawful 
issue  as  aforesaid ;  but  in  case  all  of  them  shall  die  under  that  age> 
without  leaving  lawful  issue  as  aforesaid,"  then  the  testator  gave  and 
bequeathed  over  the  said  several  legacies  or  bequests  so  given  to 
them  as  aforesaid,  together  with  the  unapplied  iaterest  thereof,  if 
any ;  and  he  declared  his  will,  '^  that  the  said  trustees,  their  execu- 
tors and  administrators,  shall  and  may  from  time  to  time  during  the 
minorities  of  the  said  four  children  of  his  son  Thomas  HiU,  deceas- 
ed, pay  or  advance  to  their  mother,  Ann  HiU,  the  interest,  dividends, 
and  produce,  of  their  respective  legacies  or  bequests  hereinbefore 
given  to  them  as  aforesaid,  or  so  much  thereof  as  they  shall  think 
proper  to  be  by  her  the  said  Ann  HiU  laid  out  in  the  maintenance 
and  education  of  her  said  four  children  respectively  at  her  discre- 
tion ;  and  her  receipt,  &c.  shall  be  sufficient  discharge,  <&c."    The 
bill  was  filed  on  behalf  of  the  six  infant  children , of  T^&omoLS  Hitt^ 
alleging,  that  upon  the  death  of  their  late  father,  who  died  insolv* 

(a)  1  Vem.  251.  (b)  3  Ves.  &Beam.  183. 
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ent,  (he  testator,  their  grandfather,  took  upon  himself  their  care  and 
maintenance,  prayed  payment  of  their  legacies,  with  interest  from 
the  death  of  the  testator.  It  was  insisted  for  the  plaintifTs,  that  the 
testator  placed  him3elf  in  loco  parentis.  Sir  William  Grants  M.  R. 
s^Lid,  there  was  no  solid  distinction  between  this  case  and  Beckford 
V.  Tobifky  and  therefore  the  interest  must  be  calculated  from  the 
testator's  death. 

We  may  here  observe,  that  the  exceptiM  in  favour  of  children  of 
the  testator,  and  those  towards  whom  he  has  placed  himself  in  loco 
parentis,  dpes  not  extend  to  adults:  the  point  is  expressly  decided 
with  respect  to  the  latter  class  in"  Raven  y,  H^aite,{c)  and  the  case 
of  Lowndes  v.  Lowndes^  is  conceived  to  be  an  authority  for  the  rule, 
as  it  affects  the  testator's  own  children :  indeed,  the  cases  do  not 
justify  any  distinction  between  the  testator's  own  children  and  those 
towards  whom  he  has  placed  himse\f  in  loco  parentis^  but  considers 
them  entitled  to  the  same  privileges. 

Ill  the  case  o{  Lowndes  y.,Lawndes,{d)  stated  in  the  iiext  division, 
the  testator's  daughter,  Elizabeth,  claimed  the  interest  on  a  legacy 
of  20,0002.  froni  the  death  of  the  testator;  but  she  claimed  in  two 
characters;  first,,  as  administratrix  of  her  mother,  the  widow  of  the 
testator,  who  had  a  life  interest  in  the  legacy,  but  who  only  survived 
the.  testator  about  two  months ;  and  secondly,  in  her  own  right,  as 
entitled  for  life,  after  the  death  of  her  mother.  Qn  the  hearing,  the 
Chief  Baron  observed,  that  to  support  the  claim  of  interest  upqn  the 
20^0002.  it  must  be  argued  that  the  daughtc^r  Elizabeth^  who  was 
an  xxdutt,  would  be  immediately  entitled  to  the  interest  from  the 
death  of  the  testator,  if  Elizabeth,  the  mother,  had  died  in  the  tes- 
tator's lifetime.  And  upon  a  subsequent  day^  the  Chief  Baron  said, 
the  Court  were  of  opinion,  that  neither  th^  widow,  nor  the  datighter 
were  entitled  to  interest  on  the  20,0002.  from  the  testator's  death.. 

In  Raven  v.  Waite,  the  testator  bequeathed  16002.  to  trustees, 
upon  trust,  to  place  it  on  security,  and  pay  the  interest  to  Frances 
Raven,  for  the  maintenance  of  herself  and  children,  until  the  young- 
est should  attain  twenty-one ;  and  then  for  her  own  use  during  wi- 
dowhood :  the  will  also  directed  payment  of  certain  annuities  to 
olher  persons,  from  the  first  quarter  day  from  the  testator's  death. 
Frances  Raven  was  living  separate  from  her  husband,  the  testator's 
nephew,  and  receiving  a  voluntary  annuity  from  the  testator  during 
the  testator's  fife.  A  bill  was  file^  on  behalf  of  Frances  Raven,  who. 
claimed  interest  on  the  legacy  from  the  testator's  death,  the  testator 
clearly  having  placed  himself  towards  her  in  loco  parentis.  Sir 
Thimas  Plumer,  in  reference  to  the  exceptibn  in  favour  of  the  chil- 
dren of  the  testator,  observed,  that  "the  foundations  of  that  exce{>- 
tion  were  the  natural*  obligation  of  the  parent  to  provide  for  his 
child,  ,and  the  incompetence  of  the  child  to  give  a  discharge  for  the 
principal ;  and,  therefore,  that  the  Court  concluded  the  parent  had 
postponed  payment  of  the  principal,  in  respect  only  of  this  inability 
to  give  a  discharge,  and  inferred  an  intention  that  interest  should 
be  paid  immediately.  He  further  remarked,  that  all  the  cases  de- 
cided, w.ere  cas^s  o(  infants;  but  that  no  case  had  been  produced, 

(c)  1  SwMist  55a  {d)tt{fnh  p.  202. 
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in  which  it  ever  .was  extended  to  a  legacy  in  favoar  of  an  ftdiitt, 
though  cases  innumerable  must  have  occurred  of  legacies  to  persons 
aged  and  decrepit,  objects  of  the  testator^s  bounty  during  life:  and 
alteif  recognizing  the  case  of  Lovmdes  v.  Lowndes^  as  a  direct  deci- 
sion in  point,  his  Honour  concluded  with  observing,  that  the  exten- 
sion of  the  exception  to  an  adult,  was  therefore  negatived  by  the 
latest,  or  rather  the  only,  decision  on  the  subject;  and  that  he 
could  not  carry  the  exception  beyond  the  authorities,  and  introduce 
a  new  case,  in  which  the  nile  was  to  be  relaxed,  and  he  dismissed 
the  bill  accordingly. 

But  the  above  exception  is  not  extended  to  a  wife,  a  natural  child, 
or  to  a  grandchild  of  the  testator,'all  df  whom  are  considered  as 
Mtrangera;  and  they  will  not  therefore  be  entitled  to  interest  on 
their  respective  legacies,  until  the  time  of  payment  of  the  principal, 
unless  they  faD  within  other  exceptions  to  be  hereafter  noticed,  of 
b^ing  otherwise  destitute ;  or  unless  an  intention  to  give  interest  in 
the  mean  time  can  be  inferred  from  the  will. 

Sect.  V.  Of  interest  where  legatee  is  the  widow,  natural  child^ 

grandchild,  niece,  or  other  stranger. 

1.  With  respect  to  the  wtfe.  In  Crickett  v.  Dolby  before  stated,(e) 
Lord  Alvanky^  M.  R.  says,  *'  I  think  a  wife  would  certainly  come 
under  the  same  exceptions  as  a  child.  I  do  not  find  it  in  the  books. 
It  can  hardly  ever  happen  that  a  wife  has  not  some  other  provision, 
and  that  may  make  a  difference  in  the  case  of  a  child."  Notwith- 
standing this  didumy  the  law  is  now  well  settled  to  the  contrary. 

Thus,  in  Stent  v.  /ifo6tiwon,(/)  the  testator  bequeathed  to  trus- 
tees lO^OOOl.  out  of  his  capital  in  trade  which  he  might  die  possessed 
of,  to  be  invested  by  them,  with  the  concurrence  of  his  wife^  in  such 
funds  and  legacies  as  should  be  deemed  eligible,  in  trust  to  pay  the 
intere&t  to  his  wife  half-j-eariy  during  her  life,  for  her  separate  use. 
The  widow  married  agam ;  and  a  petition  was  presented  by  her  and 
her  husband,  praying  that  the  Master  might  be  directed  to  allow 
interest  upon  the  legacy  of  10,0001.  at  five  per  cent,  from  the  day 
of  the  testator's  deaths  until  it  should  be  laid  out  in  stock ;  and, 
from  that  tmie,  the  dividends.  But  Sir  WiUam  Grant,  M.  R.  dis- 
missed the  petition,  observing,  that  there  was  nothing  to  supporfit, 
except  that  dictum  by  Lord  Alvanley,  and  there  wais  no  authority 
to  support  thiit,  notwithstanding  the  numerous  instances  of  legacies 
to  wives.  " 

Again,  in  Lovmdes  v.  I.atimJe»,(jr)  the  testator  WiUiam  Lowndes 
gave  to  trustees  the  sum  of  20,0001.  sterling,  to  lay  it  out  at  interest 
on  government  securities,  and.  pay  the  annual  produce  to  his  wife 
Elizabeth  for  life,  and  after  her  death,  to  his  daughter  for  life.  The 
testator  also^ave  to  his  daughter  Elizabeth  Loicndes  and  to  Thomas 
Lowndes  the  sum  of  300.0Z.,  upon  trust  to  invest  the  same  in  govern- 
ment or  real  securities,  and  pay  the  produce  into  the  proper,  hands 
of  fViUiam  Hook  during  his  life,  for  his  support  and  maihtenance,  so 
that  he  might  not  anticipate  or  incumber  the  growing  payments ; 
the  testator  also  bequeathed  two  other  sums  of  3000Z.  in  the  same 
manner,  in  trust  for  two  other  children  of  the  nameoffiaoib.  The 
testator  died  in  December  1806,  and  his  wife  Elizabeth  died  in  the 

_  {e)  Si4irs.y6LlL  p.  t9l.    3Vc8.ia        (/)  12  Vcs.  i61.        (^)  15  Vts.  301.- 
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February  following  intestate,  to  whom  her  daughter  Elizabeth^  who 
w&s  an  adult,  administered.  It  did  not  appear  that  Elizabeth  Lownr 
des,  the  widow,  had  any  other  provision  than  that  arising  from  the 
20,000/.,  and  the  infants,  the  Hook's^  who  were  the  testator^s  natural 
children,  were  wholly  unprovided  for,  except  by  the  will.     Upon  the 
question,  whether  the   widow   was   entitled  to   interest  upon  the 
20,000{.  and  the  infant  natural  children,  upon  their  respective  lega- 
cies from  the  death  of  the  testator^  it  was  decided  that  neither  the 
wife  nor  the  infants  were  so  entitled;  the  Lord  Chief  Baron  Mac- 
donald  observing  with  respect  to  the  natural  children,  ^'^It  is  clear 
that  by  law  they  are  strangers  to  the  testator.     In  Beckford  v.  To- 
bin,  Lord  Hardtmcke  conceived  that  the  testator,  by  directing  main- 
tenance out  of  the  interest,  intended  that  interest  should  be  given 
frooi  the  death.    But  in  this  case  ther^  is  no  sointiUa  of  intention 
to  be  collected  fr<Jm  the  will,  as  there  was  there  from  the  codicil.'* 
The  preceding  case  was  recognized  and  approved  in  the  case  of 
Raven  y,  fVhite,{h)  where  the  reader  Will  find  thd  general  rule  res- 
pecting interest  on  legacies^  and  some  of  its  exceptions  ctearly  and 
pointediy  stated  by  the  late  Sir  Thomas  PlumeTy  M.  R. 

2,  As  to  naturcd  children  the  -preceding  case  of  Lowndes  v.  Lownr 
des  has  now  settled,  that  a  natural  child  is  not  entitled  to  interest 
from  the  death  of  th^  ^testator,  on  a  general  vested  legacy^  where 
nothing  is  said  by  the  testator  ^  to  the  time  of  payment  i  and  it  is 

'presumed  that  a  similar  decision  would,  upon  the  same  principle,  be 
made  ih  the  case  of  a  legacy  payable  upon  a  future  event ;  for.  the 
natural  child  being  considered  at  law  a  stranger,  the  general  rule 
before  noticed  must  be  equally  applicable  to  them  as  to  other 
strangers.  ^     . 

3.  With  respect  to  grandehUdren,  Lord  Mvanley,  in  the  case  of 
Crickelt  v.  DMy,  said,  that  a  grandchild  was  always  considered  the 
same  as  a  child  withlh  the  view  of  the  abov^  .exception  ;  but  in  this 
dictum  his  Lordship  was.  not  accurate  ;  for  it  appears  that  a  distinc- 
tion has  long  been,  and  is  still,'  made  J^etween  children  and  grand- 
children upon  this  subject,  the  Court  having  refused  to  allow,  on  the 
ground  of  their  relationship  to  the  testator,  interest  upon  their  lega- 
cies before  the  time  arrived  which  was  appointed  for  their  payment. 
The  rule,  as  inow  settled,  may  be  thus  stated  and  divided :  where  a 
legacy  is  given  to  grandchildren  upon  a  contingent  event,  or  paya- 
ble at  a  future  period,  and  the  will  does  not  give  them  interest  or 
maintenance  in  the  meari  time,  interest  will  not  accrue  upon  the  le- 

.  gacies  until  the  time  of  payment  of  the  principal ;  nor  will  interest 
in  the  shape  of  maintenance  be  allowed  them,  merely  on  the  ground 
of  their  retationship  to  the  testator. 

A. — For  where  in  such  cases  the  legacy  is  given  over  to  others 
whose  consent,  by  reason  of  infancy  or^therwito,.  canfiof  be  obtain- 
ed, theve  mainftenance  will  not  be  allowed,  although  the  legacy  car** 
ries  interest  until  the  time  of  paynient  of  the  principal  ;(i)  and  al- 
though the  father  be  not  of^ility;  for  in  such  case  it  would  be  to 
give  for  the  maintenance  of  one  person  the  property  of  another. 

(A)  1  Swanst  553.  557,  9ufira,  Vpl.  11.  201.  . 

fO  As  in  the  legacy  in  ErringUm  v.  Chafiman,  infnt^  p.  2Q6, 
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B^— 'But  the  rule  is  otherwise  where  the  consent  of  the  legatees 
ultimately  entitled  can  be  obtained, 

C.-*Or  where  the  legacy  is  not  given  over»  and  the  grandchil* 
dren,  or  indeed  any  other  infant  legatees  (strangers  to  the  testator,) 
compose  a  cloMSj  all  or  some  of  whom  must  absolutely  take  the  fund; 
all  having  an  equal  chance  of  taking  or  being  survivor,  and  having 
a  present  interest  i{k)  for  there  the  Court  will  allow  interest  in  the 
shape  of  maintenancei  if  the  father  be  not  of  ability  to  maintain 
them.(I) 

A.T-And^r«^,  as  to  those  cases,  where  consent  cannot  be  obtuned. 

Thus,  in  Houghton  v.  Harri8oni{fn\  Thomas  Haagkion  bequeath- 
ed 5001.  to  be  paid  to  his  grandson  T.  Price,  the  son  of  Mary  Pricey 
if  he  lived  to  the  age  of  twenty*one,  but  if.  not,  then  to  the  other 
child  or  children  of  his  daughter  equally  arriving  to  such  a^e,  ^nd 
gave  the  residue  of  his  personal  estate  to  the  plaintiff.  After  the 
testator's  death,  T.  Price  died  under  twenty-one,  and  there  being 
no  child  otMixry' Price  bom  or  living  at  the  decease  of  the  testator, 
the  plaintiff  insisted  that  the  500{.  became  part  of  the  residue  to 
which  he  was  entitled  ;  but  if  the  Court  was  of  a  different  opinion, 
he  then  contended,  that  the  two  other  children  ofMary  Price  were 
not  entitled  to  interest  before  their  ages  of  twenty*otie.  Lord  Hard- 
wicke,  C.  said,  '^  It  is  plain  the  grandchildren  born  after  the  testa- 
tor's death,  are  entitled,  for  as  they  were  not  in  esse  in  his  life,  the 
testator  must  have  had  in  view  future  children  of  his  daughter.  But 
I  am  of  opinion  they  are  not  entitled  to  interest,  though  I  would 
help  them  if  I  possibly  could.  If  this  legacy  had  been  left  upon  no 
condition,  but  to  be  paid  to  T.  Price^  at  his  age  of  twenty-one,  and 
not  given  over,  then  it  would  have  been  a  legacy  vested  and  trans- 
missible^ but  still  no  interest  could  have  been  demanded,  unless  it 
be  in  the  case  of  a  child  who  had  no  other  maintenance  or  provi- 
Bion  ;  for  a  parent  is  bound  by  nature  to  supf>ort  a  child,  but  this 
has,  not  been  carried  so  far  in  the  case  o(  grandchildren.  But  here 
it  is  still  stronger,  for  this  is  qot  a  vested  legacy,  for  in  case  T.  Price 
died  before  twenty-one,  it  is  given  over.  The  words  <  equally  ar- 
riving at  the  age  of  twenty-one,' must  be  construed  agreeably  to 
the  other  words,  and  therefore  it  will  still  remain  a  doubt  whether 
any  thing  veats  till  twenty^one  ;  but  I  shall  not  now  determine  this, 
and  will  only  direct  the  5002.  to  be  placed  at  interest,  and  to  be  paid 
in  the  mean  time  to  the  plaintiff.  And  if  the  child  or  children  of 
Mrs.  Price  arrive  at  their  ages  of  twenty-one,  then  the  principal 
sum  to  be  paid  to  them  and  interest  from  the  time  it  becomet 
payable." 

So  also,  in  Butler  v.  Freeman,{n)  the  grandfather  of  the  plaintiff, 
by  will,  after  directing  his  debts  and  legacies  to  be  paid,  gave  the 
residue  of  his  personal  estate  to  his  grandison,  (the  plaintiff,}  at 
twenty-one,  and  if  he  died  before  that  age,  then  to  the  defendant 
Freenuin,  whom  he  made  .executor.  The  plaintiff  filed  the  bill  for 
the  interest  of  the  residue  during  infancy  ;  but  the  defendant  JPree- 

•  •  • 

{k)  See  per  Lord  Eldon  in  ex  parte  Kcbble,  infra,  p.  205.. 
(/)  See  the  rule  as  stated  by  Lord  £idon  in  JmrahaU  v.  Bblloway,  3  Swan.  435. 
(m)  3  Atk.  339.  (n)  3  Atk.  58.  Eltonv.  Mlfon^  ii0nh  S.  P.  t^^ Ferry 

w.  WhUehead,  6  Ves.  juiu  546. 
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man  insisted  that  the  plainliiF  was  not  entitled  to  it  nnless  he  at- 
tained twenty-one,  and  that  if  the  plaintiff  died  under  twent]r-one, 
he,  the  defendant  was  entitled  to  it,  with  the  residue.  John  Butter  the 
plaintiff's  father,  insisted,  that  the  residue  must  be  eonfiriied  to  what 
the  testator  left  at  his  death,  and  that  the  interest  after  thiit  period 
ought  to  be  considered  as  undisposed  of,  which  he  claimed  as  the  tes- 
tator's next  of  kin;  but  if  the  Court  thought  otherwise,  he  then  claimed 
the  interest  for  the  maintenance  of  t)^  plaintiff.  Lord  JEtardwiek^ 
said,  *^  The  plaintiff  is  not  entitled  to  the  intei^t  which  arises  firofn 
this  residue }  and  though  the  words  rest  and^residue  must  be  con- 
fined to  what  shall  be  found  at  the  death  of  the  testator,  after  his 
debts,  funeral  expenses,  and  legacies  are  paid ;  yet  that  the  interest 
ought  to  accumuliite  till  the  plaintiff  arrived  at  twenty-one,  and  as 
often  as  it  amounts  to  a  competent  sum,  to  be  placed  out  by  a  trus- 
tee appointed  by  the  Master.  I  am  not  quite  so  clear  how  this  in- 
terest would  go,  if  the  accident  should  happen  of  the  plaintiff's  dying 
before  twenty-one,  whether  to  the  representative  of  the  plaintiff,  or 
to  the  defendant  Freeman  ;(o)  and  if  there  had  been  occasion,  I 
'  should  have  been  glad  the  cases  had  been  looked  into,  and  argued 
over  again ;  but  as  this  question  may  never  arise,  since  the  plaintiff 
may  live  to  be  twenty-one,  there  is  no  necessity  for  another  argument 
at  presen).  As  to  the  defendant  John  Butler^s  claim,  I  am  of  opinipn, 
he  has  no  right  to  the  interest,  because  the  testator  has  given  all 
the  rest  and  residue  of  his  personal  estate,  so  that  he  cannot  be  said 
to  have  left  any  part  undisposed  of^  and  consequently  can  have  no 
title  to  it  as  next  of  kin,  under  the  Statute  of  Distributions;  for  as 
the  devise  of  the  residue  is  contingent,  it  not  vesting  till  the  grand- 
son's age  of  twenty-one,  the  interest  is  so  likewise,  and  must  accu- 
mulate in  the  meiin  time ;  nor  can  the  defendant  Butler j  by  the  rules 
of  this  Court,  entitle .  himself  to  it  as  maintenance  for  tke  infant ; 
because  it  is  given  by  a  grandfather  to  a  grands6n,  upon  a  contin- 
gency of  his  attaining  the  age  of  twenty-one;  and  as  nothing  is  said 
how  the  produce  of  it  shall  be  applied,  he  is  not  entitled,  as  a  grand- 
son, to  be  maintained  out  of  the  produce."(jp) 

Again,  in  JLomax  v.  LomaXy{q)  a  petition  was  presented  for  main- 
tenance out  of  the  interest  of  a  legacy  to  the  children  of  the  testa- 
trix's daughter,  when  the  youngest  should  attain  the  age  of  twenty- 
one  :  Lord  Eldony  in  rejecting  the  petition,  said,  **  Upon  a  legacy 
when  they  shall  attain  twenty-one,  and  to  such  of  them  as  shall  at- 
tain twenty-one,  is  not  the  meaning^  that  such  as  do  attain  twenty- 
one  shall  have  it  at  that  time  ;  and  what  right  has  the  Court  to  give 
the  interest  before  that  time  9  If  all  die  under  Iwenty-one,  and  a 
child  not  yet  in  existence  should  come  into  existence,  and  attain 
that  age,  mat  child  clearly  would  take  the  whole,  interest  as  well 
as  principal.  Therefore  I  may  give  it  to  those  children,  who  may 
never  become  entitled  to  it." 

So  in  ex  parte  KAbl4y{r)  a  petition  prayed  an  order  for  mainte- 
nance on  behalf  of  five  infants,  to  whom  a  residue  was  bequeathed, 
with  sorviorsbip  among  them  in  case  of  the  death  of  any  imder  the 

(o)  See  Green  v.  EkirUf  3  Atk.  476.  note  3.  stated  MrtL 
(fi)  See  also  Lord  £idon*9  observations  in  Perry  ▼.  WhUehead,  6  Yes.  547. 
£i&y.  £Ui9, 1  Scho.  &L«f:  t  (7)  11  Yes.  48.  (r)  lb.  604. 
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age  of  twenty -one  ;  and  in  case  all  of  them  should  die  under  that  age, 
the  whole  was  given  to  their  sister,  who  took  no  interest  directly  in 
that  residue  ;  but  a  legacy  was  given  to  her  by  the  same  will,  and 
in  case  of  her  death  under  twenty-one,  that  legacy  was  given  over 
to  the  other  five  children.  The  will  gave  no  direction  for  mainte- 
nance. .Lord  Eldon,  refused  to  make  the  order;  observing,  "The 
ease  in  which  maintenance  Iras  been  allowed,  though  not  given  by 
the  will,  is  where  there  are  children,  some  or  one  of  whom  must 
t&ke  the  property,  and  all  have  an  equal  chance  by  surviving,  and  a 
present  interest.  But  it  cannot  be  done  if  there  is  a  gift  over,  or  if 
the  children  are  not  all  the  persons  among  whom  it  is  to  go;  as -in 
Sir  Frederick  Eden^a  case,  where  Lord  Rosslyn  had  directed  it : 
but  upon  an  application  for  an  increase  of  the  allowance,  I  did  not 
think  myself  justified  in  following  that,  and  refused  it,  as  those  chil- 
dren might  not  be  the  persons  to  take  the  whole ;  but  future  chil- 
dren, then  unborn,  might  be  the  persons  to  take  a  part  of  it."  Lord 
£Uon>  reason  for  not  granting  the  order  in  the  case  before  him 
was,  that  as  the  fund  was  given  over  to  the  sixth  child,  in' the  event 
of  the  others  dying  under  twenty-one,  if  that  event  were  to  happen, ' 
the  five  would,  if  the  order  were  made  according  to  the  petition, 
be  maintained  at  her  expense,  for  she  had  no  interest  in  common 
wi^h  them,  while  the  gift  over  remained  contingent.  Upon  a  sub- 
sequent day,  his  Lordship  adhered  to  his  former  opinion  ;  observ- 
ing, "  The  case  of  Fairman  y.  Green{s)  is  not  within  the  former 
cases ;  in  which  the  gift  over  was  to  tha  children  who  should  sur- 
vive, and  therefore  maintenance  ^'as  given,  the  chance  being  equal ; 
but  in  that  case,  as  in  this,  all  the  children  might  die  under  twenty- 
one,  and  none  of  them  might  take.  TJie  former  cases,  after  great 
struggle,  go  this  length,  that  where  thete  are  equal  legacies  to  a 
class  of  children,  even  with  a  direction  for  accumulation,  the  prin- 
cipal with  the  accumulation  to  be  paid  at  twenty-one  with  survivor- 
ship, in  case  of  the  death  of  any  under  that  age,  to  the  others,  the 
chance  of  all  taking  or  the  sucvivor  being  equal,  the  Court  takes 
the  fundj  which  belongs  to  all,  and  must  go  to  all  or  some  of  them, 
and  maintains  them  all  out  of  the  interest.  Biit  the  principle  can- 
not be  applied  where  the  legacy  is  not  given  absolutely  to  the  chil- 
dren and  the  survivor,  but  in  case  of  the  death  of  a  child  under 
twenty-one,  there  is  a  limitation  to  the  issue,  who  for  that  purpose 
are  strangers." 

Nor,  as  before  stated,  will  interest  be  allowed  before  the  time 
of  payment  of  the  principal,  although  the  legacy  is  directed  to.bear 
interest,  and  although  the  parent  be  not  of  ability  to  maintain  his 
children. 

Thus,  in  Erringtan  v.  ChapmanJt)  which  is  the  last  case  we  shall 
adduce  under  the  present  head,  tne  testator,  Thomas  Erringtan^ 
directed  his  trustees,  out  of  the  residue  of  his  personal  estate,  to  pay 
to  his  grand-daughter  ^nn  Errington^  when  and  as  soon  as  she  should 
attain  her  age  of  twenty-one  years,  the  sum  of  1000{.  with  interest 
for  the  same  from  the  expiration  of  twelve  calendar  months  next  after 
his  decease ;  but  in  case  she  should  die  without  issue  before  that 
age,  then  to  pay  the  said  Sum  of  1000^,  with  interest  and  produce 

(»)  10  Ves,  45.  itatcd  infra.  (/)  12  Vca.  20. 
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thereof,  unto  his  grandson  Thomas  Errington,  when  and  as  soon 
as  he  should  have  attained  his  age  of  twenty-one  years ;  and  that 
his  trustees  should  pay  all  the  jFemainder  of  the  residue  unto  hi^ 
said  grandson  Thomas  Etfington  in  like  manner;  andif  he  should 
die  without  leaving  issue  under  twenty-one,  then  to  his  said 
gr^d-dauffhter  as  before  :  but  in  case  both  of  them  his  said  grand- 
children should  die  without  leaving  issue  before  they  attained 
twenty-one,  then  the  testator  directed  his  trustees  to  pay  and  assign 
the  said  legacy  of  1000^  and  the  residue,  with  the  interest  and  pro- 
ceeds thereof  respectively,  in  moieties ;  one  to  the  children  of  the 
testator's  son  Robert  Errington,  and  the  other  moiety  to  the  chil- 
dren of  his  daughter  Mary  Errington,  A  bill  was  filed  on  behalf 
of  the  infants  Thomas  and  Ann  Errington.  against  the  executors  for 
an  account,  and  praying  that  the  platntif&  might  be  declared  enti- 
tled to  have  a  proper  sum  allowed  for  their  respective  maintenance 
and  education  to  their  father  during  their  minorities,  out  of  the  in- 
terest and  dividends  of  the  legacy  and  residue.  Sir  William  Grants 
M.  R.,  dismissed  the  petition ;  observing,  that  the  question  there 
was  not,  whether  a  legacy  to  a  grandchild,  payable  upon  a  contin- 
gency or  at  a  fiiture  period,  should  carry  interest;  for  in  that  case 
interest  was  given ;  but  the  question  was,  whether  the  interest  Was 
payable  at  the  same  time  as  the  legacy,  and  to  go  over  on  the  same 
event?  And  he  determined  that  it  was:  and  that  as  the  two 
grandchildren  had  not  the  legacy  given  to  them  absolutely,  and  in 
all  events,  but  it  was  given  to  other  grandchildren,  it  did  not  fall 
within  the  principle  of  Greentoell  v.  GreenweU;  in  which  case  there 
was  no  consent,  all  being  infants ;  but  the  fund  was  to  go  among  alL 
J^is  Honour  concluded  by  observing,  that  this  was  a  hard  case,  as  it 
was  stated  the  father  was  not  of  ability  to  maintain  bis  children.(ii) 
B. — We  proceed  to  the  second  branch  of  the  foregoing  rule  ,res- 
pecting  grandchildren. 

That  where  legacies  are  given  to  grandchildren  of  the  testator,  or 
indeed  to  any  class  ofinfant  strangers  to  the  testator,  upon  a  future 
or  contingent  event,  and  the  will  is  silent  as  to  interest  or  mainte- 
nance, and  the  legacy  is  given  over  to  others,  whose  ccmsent  can  be 
obtained,  then  the  Court  will  allow  interest  in  the  shape  of  mainte- 
nance. 

Thus,  in  Cavendish  v.  Mercer y{x)  Richard  Bradshaw,  among  other 
funds,  bequeathed  to  the  plaintiffs,  the  children  of  bis  only  child 
^Sarahj  the  wife  of  Henry  Cavendish,  the  following  legacies;  ''to 
Richard'  Cavendish,  8000{.  to  be  paid  at  twenty-one,  but  without  in- 
terest in  the  meantime,  and  in  case  of  death  under  that  age,  to  sink 
into  the  residue;  to  Catharine,  Deborah,  and  Sarah  Cavendishj 
10,0001.  each ;  and  to  T.  M.  Cavendish,  3000{.  Xq  be  paid  at  twenty- 
one,  or  marriage,  with  consent,  &c.  but  without  interest  in  the  mean- 
time ;  and  in  case  of  death,  or  marriage  without  consent  to  sink  into 
the  residue :"  and  after  giving  other  legacies,  he  bequeathed  the 
residue  of  his  personal  estate,  upon  trust,  to  place  out  at  interest  to 
accumulate,  and  to  make  over  all  the  funds  and  accumulations  to 
his  grandson,  the  plaintiff,  Augustus  Cavendish,  upon  attaining 

(w)  Sec  £rrat  v.  Barlow,  UVcs.  202,  wherein  the  doctrine  of  theprecedins 
cases  was  confirmed  (j?)  5  Ves.  195. 
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twentr-one ;  but  in  caso  he  should  die  under,  that  age,  then  upon 
trust  for  his  grandsons,  the  plaintiffs,  Richard  and  George  Cavendish^ 
equally,  at  their  respective  ages  of  twenty-one ;  but  if  either  should 
die  under  that  age,  in  trust  for  the  survivor ;  in  case  of  the  death  of 
all  three  grandsons,  in  trust  for  his  granddaughters,  at  twenty-one, 
or  marriage,  with  consent,  &c.  And  if  all  his  said  grandchildren 
died  before  the  times  appointed  for  enjoying  such  funds  and  securites 
to  be  purchased  with  such  residue,  together  with  such  accumulated 
funds  and  interest,  he  then  gave  the  same  unto  his  said  daughter  Sarah^ 
absolutely.  And  until  all,  or  some,  or  one  of  his  grandchildren,  should 
become  entitled  to  the  funds  by  virtue  of  his  will,  upon  trust,  to  re^ 
ceive  all  the  dividends  and  interest,  and  invest  the  same  from  time  to 
tim^  at  interest  to  accumulate,  and  stand  possessed  of  the  accumula- 
tion, in  trust  for  the  person  or  persons  who  should  be  entitled  to  the 
funds  to  be  purchased  with  the  residue.  The  defendants,  Henry  Cch 
vendiehy  and  Sarah  his  wife,  stated  by  their  answer,  that  Henry 
took  out  administration  with  the  will  annexed,  that  they  were  desi- 
rous that  the  whole  or  part  of  the  interest  of  the  said  legacies,  should 
be  applied  in  the  maintenance  of  the  plaintiffs,  inasmuch  as  the  de- 
fendants had  a  large  family  of  children,  consisting  of  the  plaintiffs 
and  one  other  child  since  born,  for  whom  no  provision  was  made  by 
the  will,  and  the  nett  annual  income  of  the  defendant's  estate  was 
llOOl.  a  year,  exclusive  of  an  annuity  of  700{.  a  year,  which  his  fa- 
ther paid  him  so  long  as  his  father  enjoyed  a  place  under  the  Crown; 
and  therefore  the  defendant  could  not  maintain  the  plaintiffs  in  pro^ 
portion  to  their  fortunes.  Lord  Loughborough^  C.  made  the  usual 
decree  for  taking  the  accounts,  and  ordered,  that  the  Master  should, 
f/"  thi  defendant  J  Mrs.  Cavendish,  should  appear  before  him,  separate 
from  her  husband,  and  tonseni  thereto,  inquire  into  the  circumstances 
of  the  defendant,  Henry  Cavendish,  and  whether  it  was  proper  to 
make  any,  and  what  allowance  for  the  maintenance  and  education 
of  the  plaintiffs,  the  infants,  and  state  the  same,  with  his  opinion 
thereon,  to  the  Court.  The  Master,  t>y  his  report  in  1776,  stated, 
that  it  would  be  proper  to  allow  certain  sums  therein  for  the  main- 
tenance ;  which  report  was  cor^rmed,{y) 

The  order  made  in  the  cause  of  Fendall  v.  JSTashj^z)  recited  that 
WiUiam  Fendall,  Mary  Fendall,  John  Fendall  the  younger,  and 
Harriett  Fendall,  the  only  children  of  the  defendants,  John  FendaU^ 
and  Sarah  his  wife,  upon  the  18th  of  December  1779,  preferred  their 
petition,  stating  that  Mary  Bolde,  late  grandmother  of  the  plaintifis, 
by  her  will  in  1759,  after  several  pecuniary  and  specific  legacies, 

SLve  all  the  rest  of  her  personal  estate  to  Joseph  JSTash  and  Johh 
ames,  in  trust,  to  pliace  out  at  interest,  upon  real  or  government 
security,  and  to  improve  the  same  from  time  to  time;  and  that  afler 
the  decease  of  the  survivor  of  John  FendaUBnd  Sarah  his  wife,  and 
not  before,  the  trustees  should  pay  such  residue,  together  with  the 
interest  and  improvement,  to  all  the  children  of  her  daughter,  5araft 
Fendall,  as  should  be  living  at  the  decease  of  her  and  her  husband, 
John  Fendall,  equally,  if  more  than  one :  if  but  one,  the  whole  to 
tnch  one,  to  be  paid  to  sons  at  twenty-one,  and  to  daughters  at 

(y)  Sec  his  Lordship's  observations  in  regard  to  the  report  being  confirmed  in 
GreefmeUv.  GrtcwwHl,  5  Ves.  p.  199.  (z)  5  Ves.  19r.  note. 
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twenty-one,  or  marriage ;  and  in  case  any  such  child  or  children 
should  die  before  his,  her,  or  their  share  of  her  personal  estate  should 
become  payable,  without  issue,  then  that  the  share  of  such  child  so 
dying,  should  go  to  such  surviving  children,  to  be  divided  among 
them,  as  aforesaid,  and  to  be  paid  as  their  original  shares ;  and  in 
case,  at  the  decease  of  her  said  daughter  and  her  said  husband,  any 
child  of  her  daughter  should  be  dead,  or  should  afterwards  die,  be* 
fore  his  or  her  share'should  become  payable  as  aforesaid,  leaving 
issue,  then  thie  share  of  such  child  should  go  to  such  his  or  her 
fssue ;  but  in  case  the  testatrix's  said  daughter  should  lettve  no  child 
living  at  het  death,  nor  any  issue  of  such  child  or  children,  or,  in 
case  all  ^d  every  such  child  or  children  should  die  without  issue, 
before  their  shares  should  become  payable,  then  to  pay  one  half  of 
the  residue  to  the  defendant,  fVULiam  J^ash,  and  the  other  half  part 

to  the  defendant,  Joseph ,  and  she  appointed  het  trustees  ex- 

ocutors.  By  the  decree  made  in  May  1761,  the  accounts  were  di- 
rected. By  the  Master's  report  of  March  1764,  it  appeared  that  the 
residue  consisted  of  25,780{.  Bank  annuities,  2L  10«.  per  cent,  of 

1758,  and  that  John  Fendali  had  become  partner  with JLodge; 

tnd  a  commission  of  bankruptcy  issued  against  him  in  F^ntAary 
1778 ;  by  which  the  defendant  FendcM  and  his  family  were  reduced 
to  almost  absolute  indigence.  By  an  order  made  in  June  1779,  it 
was  referred  to  the  Master,  to  see  if  it  was  for  the  benefit  of  the  p^* 
titioners  to  make. any  and  what  allowance  to  each* of  them  respec- 
tively for  their  maintenance  and  education,  and  from  what  time. 
The  Master,  by  his  report,  in  December  1779,  stated  the  bankruptcy 
of  JMn  Fendali;  and  that  the  plaintiff,  William  FendaU,  his  eldest 
son,  was  of  the  age  of  twenty-one;  Mary  Fendali,  twenty;  John 
f^endaUj  the  younger,  seven ;  and  Harriett  FendaU,  four ;  that  John 
FendaU,  the  father,  had  by  the  meand  aforesaid,  become  utterly 
incapable  to  maintain  and  educate  his  said  children ;  and  that  none 
of  them  had  fortunes,  except  under  the  will;  that  JVUliam  was  a 
student  of  the  Tempie,  and  intended  to  be  placed  under  a  special 
pleader;  the  second  son  was  a  writer  in  the  India  Company's  ser* 
-vice ;  and  that  the  two  daughters  lived  with  their  father ;  and  that 
it  was  proposed  on  the  part  of  the  children,  that  an  allowance  of 
2061.  a  year  should  be  made  for  the  maintenance  and  education  of 
WUUam  and  John  respectively,  for  the  time  past,  from  the  ist  of 
February  1778,  and  for  the  time  to  come;*and  that  lOOl.  a  year 
each,  should  be  allpwed  for  the  maintenace  and  education  of  Mary 
and  Harriet,  and  that  WiUiam  J^aeh  and  Joseph  -^ — ^ — ,  who  had, 
since  the  decree,  attained  twenty^ne,  had  cdnsented  to  such  oUoco- 
ances,  and  the  plaintiff  WiUiam  Fend€Ul,  who  was  of  age,  had  in 
like  manner  signified  his  consent  to  his  brother  and  sisters  having 
Mich  allowances ;  and,  as  John  FendaU  the  father,  appeared  to  be 
totally  unable  to  provide  a  proper  support,  maintenance,  and  edu- 
cation, for  his  said  children,  and  they  had  no  prestot  fortune  or 
means  of  livelihood  or  subsistance  or  of  education,  the  Master  stated 
that  he  conceived,  it  would  be  for  the  benefit  of  the  petitioners  res- 
pectively, that  an  allowance  should  be  made  for  their  respective 
support,  maintenance,  and  education,  out  of  the  interest  from  the 
17th  of  March  1778,  the  time  of  their  faiher's  failure,  viz.  200{.  a 
VOL.  II.  D  d 
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year  for  the  support  and  maintenance  of  the  petitioher,  William  Fen- 
doll;  the  like  sum  for  the  petitioner,  John  FendaU;  so  as  such  res- 
pective sums  did  not  exceedat  any  time  the  .interest  or  dividends 
of  one-fourth  part  of  the  said  capital isum  of  2d,780t.  Bank  annuities; 
the  ^um  of  lOOl.  a  year  for  the  support  and  maintenance  of  the  pe- 
titioner Mary ;  and  501.  a  year  for  the  maintenance  and  education 
of  Harriet.  The  prayer  of  the  petition  was,  that  the  report  might 
be  confirmed.  And  the  order  was,  that  the  report  should  be  con- 
firmed ;  William  JSTash  And  Joseph con8enting.(a) 

In  the  late  case  of  Evans  v.  Ma8sey,{b)  where  a  fund,  bequeathed 
by  will,  was  directed  to  accumulate  till  two  infants  should  attain 
twenty-one,  deducting  annually  from  the  interest  such  portion  as 
might  be  necessary  for  their  education  and  other  expenses ;  with 
benefit  of  survivorship,  in  case  of  either  dying  under  twenty-one  : 
the  shares  to  be  vested  at  twenty-one ;  the  Court  (with  the  consent 
of  tl^e  parties  to  whom  the  fimd  was  given  over)  directed  an  ad- 
vancement for  the  purchase  of  a  commission  for  one  of  the  infants^ 
but  with  considerable  hesitation. 

C. — ^In  proceeding  to  the  third  branch  of  the  above  rule,  we  re- 
peal that  where  the  legacy  is  not  given  over,  and  the  grandchildreo, 
or  indeed  any  class  of  children  (strangers  to  the  testator)  compose  a 
class  of  legatees,  all  or  some  of  whom  must  absolutely  take  thefiind, 
ajl  having  a  common  interest  in  it,  an  equal  chance  of  taking  or  be- 
ing survivor,  there  the  Court  will  allow  interest  in  the  shape  of 
maintenance,  if  the  father  of  the  legatees  be  not  of  ability  to  main- 
tain them. 

We  shall  introduce  this  class  of  cases  by  that  of  GreemotU  v. 
GreenwelL{c)  The  Reader  will  observe  that  the  application  for 
maintenance  seems  by  the  printed  reports  to  have  been  made  only 
on  the  part  of  the  grandson  John  GreenweU  the  first  legatee,  and 
not  on  behalf  of  the  ultimate  legatees  the  three  grand-daughters  of 
the  testator  and  sisters  of  John  Crreenwdl.  The  decision  however 
is  referred,  by  Sir  William  Grants  in  Errington  v.  Chapman  before 
stated,  to  the  principle  now  in  discussion. 

In  the  case  of  CrreenweU  v.  GreenweU,  Nicholas  Greemoellf  by  his 
will  in  1793,  devised  to  trustees  all  his  real  estates  in  trust  for  his 
grandson  JcAn  Greenwdl,  until  he  should  attain  twenty-one;  at 
which  age  the  testator  gave  all  his  said  real  estates  to  him  in  fee, 
with  power  to  his  trustees  to  let  all  or  any  part  during  the  minority 
of  his  grandson,  and  to  receive  the  rents  fqr  the  use  and  benefit  of 
his  grandson  ;  and  he  directed  his  trustees  to  place  out  at  interest 
the  rents  and  profits  which,  with  the  interest,  should  accumulate  un- 
til his  grandson  attained  twenty-one,  when  the  same  were  to  be  paid 
to  him;  but  if  he  died  before  twenty-one,  then  the  rents  and  pro- 
fits, and  the  interest  with  the  accumulations  thereof,  were  to  be  in 
trust  for  the  testator's  three  grand-daughters,  Mary^  Hannah^  and 
Elizabeth  GretMoetly  equally,  to  be  paid  upon  their  attaining  twen- 
ty-one or  marriage ;  and  he  declared,  that  if  his  grandson  should  not 
attain  twenty-one,  his  said  real  estate  should  be  in  trust  for  hia  said 
three  grand-slaughters  in  fee,  as*  tenants  in  common,  and  they  were 

(a)  Lord  Eldon  doabts  the  propriety  of  thi^  decision  ;  see  his  observatians  in 
Ermt  V.  Bartow,  mfra,       {b)  1  Young  &  Jerv.  Exch.  R,  196.        (c)  5  Vcs.  194b 
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to  be  entitled  to  their  respective  shares  thereof  upon  attaining  twen- 
ty-onQ  or  marriage.  The  testator  died  in  1794 ;  John  Chreenwell  his 
son^  and  father  of  the  children  named  in  the  will,  died  in  his  life- 
time, leaving  a  very  considerable .  property  ;  and  bequeathed  such 
property  to  his  Wife,  who  married  again ;  and  upon  the  death  of  her 
second  husband  married  a  third,  who  was  not  in  circumstances  to 
HMuntatn  and  provide  for  the  testator's  grandson.  The  bill  was  filed 
on  behalf  of  the  grandson  ah  infant,  praying,  that  a  guardian  and 
receiver  might  be  appointed^  and  a  suitable  allowance  made  to  the 
plaintiff  for  maintenance  and  education  out  of  the  rents  of  the  trust 
estates,  and  that  the  residue  of  the  rents  misht  be  secured  and  laid 
out,  &c.  and  an  account  directed  against  tne  trustees.  Upon  the 
second  hearing,  the  case  of  FendaU  v.  AVuA  was  cited  for  the  plain- 
tiff, and  Lord  Loughborough  said,  ''  The  order  of  Lord  ThurloWy 
in  that  case,  is  exactly  to  the  same  effect,  that  under  the  same  cir- 
cumstances, as  in  Cavendish  v.  Mercer ;  taking  the  consent  of  the 
persons  who  would  be  ultimately  entitled  in  the  event  of  the  death 
of  all  the  children.  I  think  myself  sufficiently  warranted  to  make 
the  decree  you  pray,  and  there  is  no  occasion  for  a  reference.  I 
judge  th^t  it  is  for  the  benefit  of  the  children.  I  must  direct  the 
Master  to  settle  what  is  proper  to  be  allowed  for  the  maintenance 
for  the  time  past  since  the  death  of  the  testator,  and  for  the  time  to 
come,  and  to  appoint  a  guardian." 

Agcdn,  in  CoUis  v.  Blkckbum^{d)  James  CoUis  directed  his  exe- 
cutors to  invest  the  monies  arising  from  the  sale  of  his  real  and  per- 
sa»nal  estate,  after  payment  of  debts  and  legacies,  in  government  se- 
curities, and  out  of  the  produce  to  pay  certain  annuities  to  his  three 
daughters,  and  tohis  son  John  CoUis  and  others,  and  subject  there- 
to, to  lay  out  the  interest,  &c.  on  government  securities,  to  accu- 
nnulate  to  be  a  fund  for  the  legacies  after  given,  and  to  be  eventu- 
ally divided  between  the  several  persons  who,  as  after  mentioned, 
nfeight,  by  survivorship,  be  eventually  entitled  to  the  same.  .  The  tes- 
tator then  directed  the  executors  to  transfer  to  each  and  every  of 
his  grandchildren  (except  two,  naming  them)  who  were  then  liv- 
ing, so  much  of  the  said  trust  monies,  as  would  produce  2002.  to 
each,  such  transfer  to  be  made  to  them  respectively,  when  and  as 
tbey  should  respectively  attain  the  age  of  twenty-one  years,  or  on 
the  day  of  marriage  (if  females),  but  without  interest  in  the  mean 
time.     And  as  to  all  the  residue. of  the  said  trust  monies,  which 
riiould  remain  after  the  death  of  the  said  several  annuities,  and  pay- 
ment of  all  arrears  of  their  annuities  and  the  legacies  before  given, 
upon  trust  to  transfer  and  divide  all  such  trust  monies,  &c.  among 
the  before  named  legatees  (naming  them)  who  should  be  then  living, 
share  and  share  alike.     After  the  death,  the  bill  was  filed  by  the 
grandchildren  to  have  the  will  established.     The  Master's,  report 
stated  the  sums  that  had  been  expended  upon  the,  maintenance  of 
the  grandchildren  by  their  respective  parents,  and  that  the  parents 
were  not  of  ability.    The  cause  coming  on  for  further  directions, 
maintenance  was  decreed  for  the  grandchildren  upon  the  authority 
efGfraentc^fv.  6reemo6tt,  before  stated. 

The  case  of  Fairman  v.  Green{e)  seems  also  referrible  to  the  pre- 

(d)  9  Vcs,  470.     *  (<?)  10  Vcs.  45. 
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sent  class  of  cases ;  so  far  at  least  as  respects* the  legacies  which  the 
legatees^  took  under,  their  grandfather's  will.  In  that  case,  .fpmph 
Foirman  the  father  devised  his  real  estate  to  his  eldest  son  Joseph^ 
in  fee,  and  gave  the  residue  of  hia  personal  estate,  including  lOOOJ. 
given  in  trust  for  his  wife  for  life,  to  his  three  younger  children 
equally,  to  be  paid  at  twenty-one  or  marriage,  directing  his  wife 
during  widowhood  to  receive  the  rents  of  his  leal  estate,  and  the 
dividends  of  his  children's  fortunes,  during  their  minorities,  and  If 
she  married  again,  his  executors  were  to  apply  the  same,  as  thej 
should  think  proper,  for  maintenance,  and  accumulate  the  surplus 
to  increase  their  fortunes.  The  father  died  in  1794,  leaving  his 
widow  and  four  children,  Joseph^  John,  Samuel^  and  Elizabeth.  Jo- 
seph Fairman  gave  his  real  estate  to  his  grandson  Joseph,  in  fee,  the 
rents  to  accumulate  during  his  minority,  but  if  he  should  die  under  . 
twenty-one,  and  without  leaving  issue,  then  the  testator  gave  the 
rents  of  the  estates  to  his  three  other  grandchildren,  equally  at 
twenty-one,  the  interest  to  be  applied  for  their  respective  uses  ia 
the  mean  time.  The  testator  also  gave  to  his  four  grandchildren 
50CL  each,  to  be  paid  at  their  respective  ages  of  twenty-one,  and 
he  gave  the  residue  of  his  personal  estate  to  his  grandson  Joseph^  to 
be  paid  at  twenty-one ;  and  he  directed  his  executors  to  place  out 
the  several  legacies  in  government  securities,  to  receive  and  lay  out 
the  dividends  from  time  to  time  in  government  securities,  for  their 
respective  benefits,  until  the  said  legacies  should  become  payable, 
and  to  be  transferred  to  them  with  their  original  legacies ;  and,  in 
case  of  the  death  of  either  of  the  infants  under  age  without  leaving 
lawful  issue,  the  legacy  and  accumulations  of  the  deceased  to  go  to 
the  survivors  equally,  share  and  share  alike;  and  to  be  paid  and 
transferred  to  them  respectively  as  their  priginal  shares,  <uid  the 
dividends  to  be  laid  out  in  the  mean  jtime  as  aforesaid ;  and  if  any 
of  his  said  grandchildren  should  die  leaving  issue,  such  issue  should 
be  entitled  to  the  deceased  parent's  share.    Joseph  Fccirman  the 

Grandfather  died  in  1800 :  a  petition  was  presented  to  confirm  th« 
[aster's  report  approving  a  proposal  for  maintenance ;  but  Sir  fFU^ 
liam  Grant,  M.  R.  durected  a  bill  to  be  filed.  The  bill  was  accord- 
ingly filed  by  the  infant  grandchildren,  praying,  amons  other  thinffs, 
that  it  might  be  declared  upon  the  will  of  the  grandfather,  that  the 
interest  of  the  legacies  of  500{.  each  given  to  the  plaintifis,  and  the 
interest  of  the  residue  of  his  pergonal  estate  given  to  the  eldest  son, 
were  applicable  to  the  maintenance  of  the  plaintifis  during  their 
minorities,  and  that  no  accumulation  thereof  was  to  take  place  till 
such  maintenance  had  been  provided  for  out  of  the  interest.  The 
Master's  report  stated  the  amount  and  income  of  the  property^ 
that  the  defendants,  since  the  death  of  their  father,  had  been  main- 
tained  and  educated  by  their  mother,  who  was  a  widow,  and  that  he 
approved  of  the  proposal  for  the  application  of  250{.  per  annum 
from  the  death  of  the  grandfather  for  the  maintenance  oi  Joseph  out 
of  his  annual  income,  upwards  of  6001. ;  and  54i.  per  annum  for  the 
other  children,  being  the  amount  of  the  dividend  upoi^  their  legacies 
from  their  father  and  grandfather,  with  the  accumulation ;  conceiv* 
iog  that  the  intention  of  the  ffrandiather  was  that  a  proper  part  of 
the  interest  should  be  first  applied  for  maintenance,  and  that  there 
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should  be  no  tccamnlation  till  after  maintenance  deducted.  Sir 
HkUiam  Chranty  inade  the  order  accordingly ;  observing,  that  if  the 
eldest  son  were  to  die,  the  younger  children  would  have  mainte* 
nance  under  their  grandfather's  will.  Therefore  they  were  not  all 
equal,  as  in  th^  cases(/)  cited.  That  hisdoubt  was,  whether  it  was 
ever  done  upon  a  petition,  if  the  infant  had  hot  the  absolute  inte- 
rest. It  could  be  only  upon  this  equitable  ground,  that  if  the  Court 
would  not  interfere,  the  other  children  would  be  just  in  as  bad  a 
situation. 

In  Err&i  v.  Barlow,(g)  a  reference  was  made  to  the  Master,  to 
inquire  whether  the  father  of  the  infants,  entitled  under  a  bequest 
of  5000{.  charged  upon  real  estates,  upon  trust  for  the  younger  chil- 
dren of  the  testator's  daughter,  E,  Errat,  to  accumulate  during  their 
minority,  and  payable  equally  among  them,  at  their  ages  of  twenty- 
one,  was  of  ability  to  maintain  them ;  the  Master  reported  that  the 
fiither  was  not  of  ability.  Lord  EUan  observes,  ^^I  have  looked 
through  all  the  cases  upon  this  subject.  WheiirGreentoeU  v.  Greenr 
ioefl,(&)  was  first  stated,  the  observation  made  by  Lord  iJo^Iyn  was, 
that  the  application  to  him  was  to  make  a  will  for  the  testator :  but 
two  cases  were  prtKiuced  upon  that  occasion.  As  to  the  case  of 
Cavendish  v.  M€reer,{i)  where  there  is  an  express  direction  for  ac- 
cumulation, it  is  strong  to  say,  that  direction  shall  not  have  effect. 
That  was  a  case,  however,  in  which,  if  I  collect  the  effect  of  it  right, 
the  father,  the  mother,  and  the  children,  had  among  them  the  title  . 
to  the  property,  that  was  to  produce  the  interest.  The  children 
bad,  as  among  themselves,  an  equal  chance  to  take  the  capital  with 
the  accumulation  ;  and  the  mother,  who  was  entitled  under  the  li- 
mitation over,  consented  to  the  application.  That  case,  therefore, 
is  an  authority  only,  that  where  the  Court  sees  that  it  is  for  the  be- 
nefit of  the  infants,  the  chance  of  surviving  being  equal,  and  can 
procure  the  consent  of  all  persons  interested,  the  Court  will  take  the 
chance  of  controverting  the  direction  of  the  will.  As  to  the  case(ft) 
before  Lord  ThurUnOj  I  cannot  bring  myself  to  think  that  case 
properly  decided ;  as  upon  certain  contingencies,  both  the  principal 
and  the  interest  would  have  gone  to  individuals,  who,  not  only  did 
not,  but  could  not,  consent ;  not  being  then  in  existence.  In  the 
event  of  the  death  of  a  Child,  under  the  ago  of  twentv-one,  leaving 
ksue,  the  accumulated  property  would  have  gone  to  that  issue ;  and 
how  the  Court  could  give  to  the  infants  that  property,  which  in  that 
event  would  belong  16  others,  I  cannot  conceive.  The  result  is, 
that,  if  the  chance  of  surviving  is  equal  among  all,  and  no  other  in- 
terest, that,  upon  any  contingency,  would  take  effect,  will  be  de* 
feated,  maintenance  shall  be  allowed  out  of  the  interest :  but  it  is 
impossible  to  give  it,  where,  in  any  event  under  the  operation  and 
construction  of  the  will,  that  interest  mdy  possibly  belong  to  other 
persons.  In  this  case,  future  children  coming  into  existence,  may 
take  shares :  but  it  is  not  stated,  to  whom  this, property  is  to  go>  u 
all  the  children  should  die  under  the  age  of  twenty-ode.  The  pe-^ 
tition  must  therefore,  stand  over,  until  I  can  see  the  will." 

•  _  • 

(f)  Greenvfellv,  Greenwelh  CcniendUh  v.  Mercer^  and  Fendailv,  Muh^  sUtei 
M  uproy  Vol.  II.  pp.  210.  30r.  &  208. 

(g)  U  Vcs.  202.  (A)  Suttra,  VoL  II.  p.  2ia 

(•)  Sufira.  Vol  II.  p.  20r,  (it)  Fendally.  NaJt^  witra,  p,  208. 
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In  the  case  of  Haley  v.  Bannister,{l)  the  question  was,  whether 
maintenance  couid  be  allowed,  the  father  not  being  of  ability, 
although  the  mother  had  a  competent  separate  estate  :  it  involved 
the  doctrine  laid  down  in  the  preceding  cases,  the  legatees  being  a 
class  of  grand-children,  having  a  common  interest  in  the  fund ;  for 
had  the  fund  been  given  over  to  other  legatees,  maintenance  could 
not  have  been  given  without  consent.  In  thdt  case,  a  re- 
ference having  been  made,  in  pursuance  of  a  previous  order,  to 
inquire  whether  the  defendant,  Aylmer  Hctley,  was  of  ability  to 
maintain  and  educate  the  plaintiffs,  his  infant  children ;  and,  in  case 
be  'Was  not,  to  state  what  Wpuld  be  a  proper  allowance,  and  from 
what  time,  and  out  of  what  fund  ;  the  Master,  by  his  report,  30th  of 
May  1819,  found  that  all  the  property  of  Aylmer  Haley  consisted  * 
only  of  an  annuity  of  180{.  during  his  life,  of  which  he  was  not  then 
in  the  receipt ;  but  that  his  wife  Amelia  Haley,  was  in  possession 
of  a  separate  estate  to  the  amount  of  1300{.  a  year,  subject  to  the 
annuity  of  ISOl. ;  and  that  he  was  of  opinion  the  said  Aylmer  Haley ^ 
personally,  and  independently  of  his  wife,  was  not  in  circumstances 
and  ability  to  maintain  the  plaintiffs,  his  infant  children  ;  and  that, 
therefore,  he  had  proceeded  to  consider  the  other  parts  of  the  re- 
ference, and  found  that  the  testator,  R,  Bannister,  by  his  will, 
in  1812,  devised  certain  estates  after  the  decease  of  Aylmer  Haley 
and  his  wife,  to  the  use  of  all  the  children  of  his  daughter  Amelia 
Haley  then  born,  or  thereafter  to  be  bom,  as  tenants  in  common, 
and  to  their  respective  heirs  for  ever ;  aiid  that  the  testator,  by  the 
first  codicil  to  his  will,  directed  that  60001.  three  per  cent,  consols, 
and  60002.  three  per  cent,  reduced  annuities,  should  be  purchased 
in  the  names  of  his  executors,  and  that  they  should  receive  and  in^ 
vest  the  dividends  so  as  to  accumulate,  until  one  of  the  said  children 
should  attain  twenty-one,  and  upon  his  or  her  attaining  that  age, 
(if  only  one  child  who  should  attain  that  age)  transfer  the  whole 
of  the  said  two  sums  to  such  only  child;  and,  if  more  than  one 
such  child  then  living,  to  transfer  to  such  children  one  equal  part 
of  the  said  annuity  and  accommodations,  in  proportion  to  the 
number  of  such  children  then  living :  and  he  found,  that  in  pur- 
suance of  an  order,  the  two  sums  of  6000/.  had  been  carried  over  to 
the  infant's  separate  account,  and  that  there  was  standing,  on  their 
separate  accounts,  the  sams  of  68102.  Ha,  4d.  three  per  cent,  con- 
sols, and  66882.  19^.  lid.  three  per  cent,  reduced  annuities;  and  in 
cash,  1002.  6^.  Sd.  which  had  arisen  from  the  said  annuities;  and 
that  the  plaintiffs,  the  children  (five  in  number),  were  all  infants, 
the  eldest  being  only  ten ;  that  the  present  expense  of  educating 
and  maintaining  tliem,  would  amount  to  2302.  a  year ;  but  that  to 
enable  the  father  to  live  in  a  style  suitable  to  the  expectations  of  his 
children,  he  was  of  opinion  it  would  be  proper  to  allow  3002.  a  year 
for  their  maintehance  and  education,  from  the  testator's  death,  28th 
December  1815  to  5th  April  1819,  and  from  that  time  lEin  allowance 
of  50t.  a  year  for  each  of  the  five  children  ;  and  that,  as  it  did  not 
appear  to  him  that  the  infants  were  entitled  to  any  fortune  in  pos-^ 
seBsion,  except  the  said  imnuities  placed  to  their  separate  account, 
he  conceived  that  the  sum  in  cash  and  a  competent  part. of  the  an- 
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Buities  should  be  apfriied  for  that  purpose;  and  that  the  sums  of  §01. 
for  maintenance  from  the  5th  April,  and  for  the  time  to  come,  should 
be  paid  oat  of  the  dividends  of  the  annuities.  The  residuary  clause 
in  the  second  codicil  to'the  testator's  will  was  as  follows :  ''  And  in- 
stead of  my  daughter  nSmelia  Haley,  being  my  residuary  legatee,  I 
make  my  executors  residuary  legatees  in  trust  for  the  benefit  of  my 
said  daughter  Amelia  Hcdey^s  children,  whatever  the  residue  may 
he^  my  executors  will  add  to  it,  thd  other  consolidated  and  reduced 
Bank  annuities  which  J  have  left  to  my  daughter,  Amelia  HaUy^a 
children."  Upon  the  question;  whether  maintenance  could  be  al- 
lowed, the  mother  being  of  ability  to  maintain  her  children.  Sir 
John  Leach,  V.  C.  observing  that  he  believed  the  point  was  new, 
said,  ''The  wife,  during  the  life  of  her  husband,  not  being  under  a 
legal  obligation  to  maintain  the  children,  I  think  this  Court  cannot 
take  into  consideration  her  separate  estate.  The  next  question  is, 
whether,  attending  to  the  terms  of  this  will,  I  can  order  maintenance 
to  be  paid  to  the  father  out  of  the  property  bequeathed  to  the  chil- 
dren ?  I  am  of  opinion  I  can  ;  for  I  take  the  principle  to  be,  that 
wherever  the  children  have  a  common  interest  in  a  fund,  the  income 
of  the  fund,  if  necessary,  may  be  applied  to  their  maintenance.  In 
this  case,  children  bom  or  to  be  born  have  a  common  interest,  and 
therefore  the  income  of  the  fund  is  in  this  case  applicable  to  main- 
tenance."(m) 

In  BiUingsky  v.  Critchet,{n)  it  was  held,  that  a  mother  married . 
to  a  second  husband  was  not  bound  to  maintain  the  children  of  her 
first  husband,  but  an  allowance  for  that  purpose  was  made  out  of 
their  fortunes ;  the  mother  had  a  provision  from  her  first  husband, 
and  a  further  estate  from  her  own  family. 

It  was  however  observed  by  Lord  Commissioner  Ashurst,  that, 
had  the  widow  remained  unmarried,  he  should  have  entertained 
some  doubt. 

Sect.  VI.  Of  interest  where  the  legacy  is  contingent  or  paya- 
ble infuturoy  and  though  the  interest  is  not  expressly  given, 
an  intention  to  give  it,  in  the  shape  of  maintenance,  fairly 
inferrible. 

A  further  exception  to  the  rule  that  interest  shall  not  be  allowed, 
until  the  time  of  payment  of  the  principal  has  arrived,  is,  where  an 
intention,  though  not  expressed,  is  fairly  iirferrible  from  the  will ; 
for  in  that  case  it  will  be  allowed  from  the  death  of  the  testator. 
In  the  following  instances,  it  will  be  observed  that  the  legatees  are 
strangers,  and  the  legacies  not  payable  until  a  future  period,  and 
it  does  not  appear  th^t  the  testator  placed  himself  in  loco  parentis. 

Thus  in  Pkt  v.  Fellou)Sy{o)  the  testatrix  bequeathed  to  her  cou- 
sin, Phineas  Pett,  the  sum  of  lOOZ. ;  to  her  cousin,  Peter  Pett,  2Q0L ; 
to  her  cousin,  Elizabeth  Pett,  1000/. ;  ''  and  in  case  any  of  the 
aforesaid  three  children,  Phineas,  Peter,  and  Elizabeth,  shall 
die  before  the  age  of  twenty-one,  my  intention  being  that  their 
legacies  shall  be  paid  when  they  respectively  attain  those  years, 
his  or  her  legacy  shall  be  equally  divided  between  the  survivors ; 

w)  See  also  Errat  v.  Barlow^  14  Ves.  202, 

n)  1  Bro.  C.  C.  268.  before  stated,  VoL  II.  p.  198.       (o)  1  Swanst.  56t  note. 
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• 

and  in  case  two  of  them  shall  die  before  the  age  of  twenty-one,  then 
the  whole  shall  go  to  the  survivor.  I  also  give  a  power  to  my  ex- 
ecutors to  apply  any  part  of  the  aforesaid  legacies  towards  the  main* 
tenance  or  education  of  the  aforesaid  three  children,  during  their 
minority,  as  in  their  discretion  they  shall  think  fit."  The  question 
being,  whether  the  legacies  should  carry  infere^^,  and,  if  so,  firom 
what  time,  the  Lord  Eldony  C.  was  of  opinion,  that  the  testatrix 
intended  the  legacies  should  carry  interest,  that  she  made  them 
payable  at  twenty-one,  for  no  other  reason  than  that  if  one  of 
them  died,  his  or  her  legacy  should  go  to  the  survivors,  and  it  was 
admitted  they  had  no  other  subsistence.  It  was  accordingly  de- 
creed that  the  executors  should  be  accountable  for  interest  from  the 
death  of  the  testatrix  ;  that  what  had  been  paid  for  education  and 
maintenance  should  be  deducted,  and^what  remained  should  be 
placed  out  in  the  funds,  till  the  legatees  came  of  age,  and  then  to 
apply  to  the  Court  to  have  them  paid. 

A  similar  exception  is  likewise  made  in  allowing  maifilenance 
where  it  is  not  expressly  given,  but  an  intention  to  give  it  is  fairly 
inferrible ;  maintenance  being  in  fact  another  name  for  the  whole, 
or  a  proportion,  of  the  interest  on  the  legacy. 

Thus  in  Lambert  v.  Pwrkery{p)  Richard  Swallow,  by  will  dated 
1801,  gave  to  his  daughter,  the  plaintiff's  mother,  during  her  Itfe 
onljf,  an  annuity  of  2001.  for  and  towards  the  maintenance  of  herself, 
and  the  education  of  her  children,  and  to  be  applied  by  her  for  that 
purpose.  The  annuity  was  given  for  her  separate  use,  and  not  to 
t>e  subject  to  the  debts,  iic.  of  her  then  present  or  any  future  hus* 
band :  and  after  the  decease  of  his  daughter,  the  testator  gave  the 
sum  of  dOOOZ.  to  all  and  ev^ry  the  children  of  her  body  lawfully  be- 
gotten, when  and  as  they  should  respectively  attain  twenty-one, 
equally ;  and  in  case  one  or  more  of  such  children  of  his  said  daugh- 
ter should  die  before  the  attainment  of  that  age,  the  share  of  the 
child  so  dying  was  to  go  and  be  paid  among  the  survivors,  share 
and  share  alike,  and  as  such  survivors  should  attain  their  respective 
ages  of  twenty-one  ;  and  if  only  one  should  attain  that  age,  then  the 
wnole  to  be  paid  to  such  one  child ;  but  in  case  no  such  child  should 
attain  the  age  of  twenty-one  years,  then  the  testator  directed  the 
legacy  should  eeo^e,  and  sink  into  the  residue.  Upon  the  petition 
of  the  infant  children  for  maintenance.  Sir  WiUiam  Grant,  M.  R. 
in  ^ving  judgment,  observed,  "  The  strong  argument  in  support  of 
mamtenance  is,  that  the  testator  has  expressly  given  it  during  the 
mother's  life ;  and  it  is  extremely  improbable,  therefore,  that  he  in- 
tended the  children  should  be  without  any  provision,  in  case  she 
died  leaving  them  under  age.  I  think,  therefore,  there  is  a  fair  in- 
ference, from  the  whole  of  this  will,  that  the  testator's  inteAtito  was 
to  give  maintenance.  The  words  "  when"  and  "  as"  do  not  suspend 
the  gift ;  but  only  the  time  of  payment.  There  is  too,  certainly, 
something  in  the  argument,(a)  founded  upon  the  word  *<  cease"  used 
in  the  will." 

{fi)  Coop.  143.  (9)  Per  ^r  Samuel  RomiUy. 
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Sect.  VII.  Of  hiterest  when  given  by  immediate  bequest  for 
maintenance^  and  the  parent  of  ability  to  maintain  the  child^ 
not  allowed  to  be  so  applied.  . 

It  is  a  general  rule  of  the  Court  of  Chancery,  that  if  immediate 
interest  upon  legacies  to  children  be  given  for  their  maintenance, 
not  to  permit  such  interest  to  be  applied  for  that  purpose,  if  the 
parent  of  the  legatee,  who  is  under  a  natural  obligation  to  provide 
for  him,  be  of  sufficient  ability;  so  that  the  interest  will  accumulate 
for  the  child^s  benefit  until  the  principal  becomes  payable.(r^ 

Thus  in  Hughes  v.  HugheSy{a)  Thomas  Chamberlain,  by  will,  vest- 
ed his  estates  in  trustees  to  pay  certain  annuities ;  and,  subject 
thereto,  to  pay  the  residue  of  the  rents  and  profits,  dividends  and 
interest,  for  the  maintenance  and  education  of  the  children  of  his 
three  daughters,  (except  such  of  his  grandsons  as  should  be  in  pos- 
session of  the  real  estates  devised)  in  equal  shares,  until  the  young- 
est attained  twenty-one  ;  and  if  any  of  his  grandchildren  died  be- 
fore the  youngest  arrived  at  that  age,  who  should  have  been  married 
and  lefl  issue,  the  children  were  to  have  their  parentis  share.  At 
the  hearing  of  the  cause.  Lord  ThurloWy  C.  refused  to  direct  the 
Master  to  consider  of  a  proper  allowance  for  the  maintenance  of 
the  younger  children  of  the  testator's  daughters ;  holding  that  the 
residue  of  the  /ents,  (Slc.  was  an  accumulating  fund  for  the  benefit 
of  the  children,  and  to  be  paid  to  them  when  the.  estates  became 
divisible ;  and  that  until  it  appeared  that  the  parents  were  incapa- 
ble of  maintaining  the  children,  he  could  not  order  any  part  of  the 
rents,  &c.  of  the  estates  to  be  so  applied.  Afterwards  the  defen- 
dants moved  the  Court  to  amend  the  minutes  of  the  decree,  by  in- 
serting a  reference  to  the  Master  to  consider  of  a  proper  allowance 
to  the  parents  for  the  maintenance  of  the  children ;  but  Lord  Thw- 
low,  C.  said,  the  practice  was,  to  refer  to  the  Master,  to  inquire 
whether  the  parents  were  of  ability  to  maintain  the  children  ;  if  not, 
then  to  report  what  would  be  a  proper  maintenance,  and  this  prac- 
tice did  not  vary  where  a  maintenance  was  directly  given  by  the 
will,  unless. in  cases  where  it  was  given  to  the  fathec,  under  which 
circumstances  it  w^s»*a  legacy  to  him.  His  Lordship  referred  it  to 
the  Master  to  inquire  into  the  ability  of  the  parents  to  maintain  the 
children  ;  and  afterwards,  upon  petition,  sums  were  ordered  to  be 
allowed  for  that  purpose  to  Dr.  Kennedy,  who  was  reported  not  of 
ability  to  maintain  his  children  ;  but  although  the  Master  made  the 
allowance  from  the  date  of  the  decree,  the  Lord  Chancellor  con- 
fined it  to  the  date  of  the  report.(^) 

In  Andrews  v.  Partington,(u)  a  grandfather  bequeathed  the  resi* 
due  of  his  estate  to  his  grandchildren  at  twenty-one,  and  the  pro- 
duce in  the.  mean  time  to  the  trustees  for  the  maintenance  of  the  le- 
gatees, and  appointed  four  trustees,  one  of  whom  was  the  father  of 
the  grandchildren.  One  of  the  trustees  had  expended  400Z.  in  the 
maintenance  of  the  children,  previous  t6  the  report  as  to  the  ability 
of  the  parent  to  maintain  them ;  and  the  question  was,  whether  he 

(r)  3  Atk.  399.     3  Bra  C.  C.  416. 

f«)  1  Bra  C.  C.  386.  vl90  Butler  v.  Freeman^  tufira,  p.  204.  .V.  P, 
f/)  .But  maintenance  wiU  now  be  aUowed  for  time  past ;  see  Maberly  v.  Turton^ 
W^f  p.  223,     14  Ves.  499.  (it)  3  Bro.  C.  C.  60. 
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should  be  allowed  the  sum  so  advanced,  and  whether  any  mainte- 
nance should  be  allowed  the  children  before  the  report  ?  And  Lord 
ThurloWy  C.  said,  although  where  there  had  been  a  bigotted  father, 
who- would  not  educate  the*child  in  the  protestant  religion,  the  al- 
lowance had  been  made  to  the  trustees,  it  was  contrary  to  all  rules 
that  the  interest  vested  in  the  children,  should  be  applied  to  their 
maintenance  in  the  life  of  the  parent.  That  thid  would  amount  to  a 
gift  to  the  parent  of  so  much  as  should  be  necessary  for  the  mainte- 
nance, and  the  father  being  a  trustee  can  make  no  difference.  He 
therefore  ordered  the  reference  to  be  only  as  to  the  ability  of  the 
parent  to  maintain  and  educate  them  suitably  to  their  fortunes,  and 
whatwpuld  be  necessary  for  the  future  maintenance  of  the  children. 
But  the  reporter  states,  that  afterwards  by  the  consent  of  the  chil- 
dren in  Englandj.  and  adult,  their  proportions  were  ordered  to  be 
paid. 

Such  is  the  general  rule,  but  it  has  been  found  by  experience  that 
a  rigid  adherence  to.it  would  in  some  instances  be  attended  with 
inconvenience  and  injustice.  The  Court,  therefore,  has  thought 
proper  to  admit  exceptions,  where,  Jir9^,  it  would  be  a  hardship  upon 
the  parent  of  the  legatees  and  injurious  to  others  of  his  children, 
who  would  take  no  benefit  under  the  will :  or  secondly ^  where  the 
interest  is  given  to  the/a^A«r  himself  for  the  maintenance  of  the  le- 
gatees ;  in  the  latter  case  it  beinff  considered  as  a  gifl  to  the  parent. 

1.  Of  the  former  the  case  of  Hoste  v.  Pratt{x)  is  an  example.  In 
that  case  Jermyn  Pratt  bequeathed  all  the  residue  of  the  money  to 
arise  from  the  sale  of  his  real  and  personal  estate  to  trustees,  upon 
trust  to  place  it  out  upon  good  security,  and  to  apply  all  or  a  suffi- 
cient part  of  the  interest  for  the  maintenance,  education,  support, 
and  brining  up  of  all  the  children  of  D.  Hoste  by  his  then  Jiresent 
wife,  until  they  severally  attained  the  ages  of  sixteen ;  and  when 
they  should  have  attained  that  age,  in  trust' to  pay,,  transfer,  and  at-> 
sign  the  said  residue,  with  the  unapplied  interest  and  dividends,  to 
all  the  children  equally ;  and  if  there  should  be  but  one  child,  then 
to  such  only  child ;  and  in  case  any  of  the  children  died  under  affe 
leaving  issue,  such  issue  were  to  receive  their  parents'  share  at  the 
a^e  of  sixteen,  and  the  trustees  were  directed  to  pay  the  interest  and 
dividends  thereof  in  the  mean  time,  to  D.  Hoste  and  Margaret  his 
wife,  for  the  maintenance  and  education  of  the  legatees.  Then  fol- 
lowed an  executory  disposition  of  the  residue  and  interest  to  Mar  gar 
ret  J  upon  the  event  of  the  death  of  all  her  children  under  age,  and 
without  leaving  issue.  At  the  hearing  of  the  cause,  it  was  referred 
to  the  Master  to  inquire  (among  other  things)  whether  the  father  was 
of  ability  to  maintain  such  of  his  children  as  were  then  under  the 
age  of  sixteen ;  and  if  not,  what  was  proper  to  be  allowed  for  main- 
tenance and  education.  The  Master  stated  that  the  father  had  a 
clear  income  of .9871.  165.,6d.  a  year;  and  upon  further  directional, 
one  of  the  questions  was,  whether  an  allowance  should  be  made  for 
maintenance,  regard  being  had  to  this  circumstance,  that  by  the 
birth  of  some  of  the  children  of  i).  Hoste  after  the  eldest  had  attain- 
ed sixteen,  they  were  excluded  from  the  provisions  in  the  Will,  and 
consequently  firom  any  maintenance  under  it.     Against  the  allow- 

(x)  3  Vca  730. 
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ance  of  maintenance  Andrews  v.  Partvi^oniy)  was  cited.  Lord 
Loughborough^  C,  observed,  ^<  Andrews  v.  Partington  goes  a  great 
way.  This  provision  is  manifestly  intended  for  Uie  benefit  of  the 
family.  The  ability  of  the  father  must  depend  upon  the  number  of 
the  children.  It  cannot  be  laid  down  as  ah  absolute  rule,  that  it  has 
the  effect  of  a  legacy  to  the  father.  This  family  is  increasing ;  and 
by  refusing  maintenanoe,  I  am.  accumulating  for  the  children  who 
take  the  whole  of  this  property,  and  diminishing  the  funds  the  fa- 
ther has  for  maintaining  the  children  I  am  obliged  to  leave  unpro- 
vided for.  I  made  an  order  for  maintenance  in  the  case  of  Mr. 
Mundy^s{z)  daughter,  whose  father  was,  beyond  all  doubt,  of  ability. 
I  can  only  support  the  decision  upon  the  first  point,  as  to  the  vest- 
ing, upon  the  cases  decided  on  the  principle  of  convenience,  and  I 
should  use  the  children  who  are  excluded  very  ill,  if  I  permitted  the 
others  to  take  out  oi  the  father's  funds  what  might  go  to  make  up 
the  loss  arising  from  that  decision.  Refer  it  to  the  Master  to  consi- 
der what  will  be  a  proper  allowance  for  the  maintenance  of  these 
children,  regard  being  had  to  the  number  of  children  of  D.  JETosto." 

3.  The  other  exception  to  the  rule  of  not  allowing  maintenance 
where  the  parent  is  of  ability,  is,  where  the  interest  of  the  leeacy 
18  given  to  the  fiitfaer  for  the  maintenance  of  the  legatee ;  for  in 
that  case  he  will  be  allowed  to  apply  it  for  that  purpose  in  exonera- 
tion of  his  natural  obligation  ;  for  such  a  gift  is  in  fact  a  legacy  to 
tfae  parent. 

Thus,  in  Brown  v.  Casanuffor^(a)  Charles  De  Load  bequeathed  to 
Humphrey  Sihthorp  70001.,  the  better  to  enable  him  to  provide  for 
his  younger  children  ;  and  if  he  died  before,  or  the  testator  should 
be  rendered  incapable,  in  case  of  accident,  to  make  any  alteration, 
tlien  he  gave  the  70002.  to  Susannah^  the  wife  of  Humphreg^  for  the 
purposes  aforesaid ;  and  if  both  died  before  him,  he  gave  the  same 
among  the  younger  children.  ■  There  were  five  younger  children: 
and  upon  a  reference  to  the  Master,  he  by  his  report  stated, 
that  he  had  computed  interest  firom  a  year  after  the  testator's 
death,  upon  *  all  the  legacies  except  that  of  70001.,  and  he  sub*- 
mitted  how  Humphrey  Sibthorp  and  his  younger  children  were 
entitled  as  well  to  the  interest  as  the  principal  of  that  legacy. 
By  the  decree  made  in  March  1799,  upon  further  directions,  it  was 
ordered  that  Humphrey  Sibthotpj  consenting  to  secure  the  70001.  for 
his  younger  children,  should  lay  proposals  before  the  Master  for  the 
purpose,  with  liberty  for  any  such  children  upon  attaining  twenty- 
one,  to  apply  to  the  Court  concerning  their  interests  iii  that  sum. 
No  directions  having  been  given  as  to  the  interests  tlien  due  and  td 
accrue  in  future  upon  the  700M.  Humphrey  Sibthorp  petitioned  the 
Court  that  it  might  be  declared  that  the  security  to  be  given  by  him 
for  the  70001.  was  to  be  without  interest,  and  that  he  was  entitled 
to  the  interest  then  due  for  his  own  use  and.  benefit.  And  Lord 
Loughborough^  C,  said,  he  rather  thought.the  petitioner  was  entitled 
to  receive  the  interest ;  and  that  the  interest  being  ordered  to  be  paid 
to  him,  the  security  would  be  taken  only  for  the  gross  sum  of  7000t. 
The  order  was,  that  so  much  of  the  interest  upon  the  7000{.  from 

(y)  Sufira^  p.  217.         (r)  Mundy  v.  Earl  //o9w»  infra,  p.  22a  and  see  Haley 
V.  J^annvter,  4 Madd.  275.  289.  atatcd  Vol.  IL  tf^rs*  ^  214       (a)4.Vb%  498. 
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the  end  of  a  year  after  the  death  of  the  testator,  as  had  not  been 
paid,  be  paid  to  Humphrey  Sibthorp. 

3..  We  may  in  this  place  observe,  that  where  the  fund  settled  does 
not  operate  as  a  bounty  to  the  children,  but  the  maintenance  pro- 
vided for  them,  is  part  of  the  execution  of  a  trust  contained  in  a  con- 
tract, as  by  settlement,'  to  which  the  father  is  a  party;  the  Court 
(notwithstanding  the  ability  of  the  parent  to  maintain  his  children) 
will  allow  him  the  expense  of  their  maintenance  out  of  the  produce 
of  their  fortunes. 

Thus,  in  Mundy  v.  Earl  i7ai£?6,(&)  previously  to,  and  in  considerar 
tion  of  the  marriage  of  Edward  Mundy  with  Lady  MiddUtoUj  the 
whole  of  her  ladyship's  personal  estate  was  vested  in  trustees,  by 
settlement,  in  trust,  as  to  part,  after  the  death  of  Lady  Middktonf 
for  ibe  children  of  the  marriage,  in  such  shares,  and  at  such  ages 
and  times,  as  her  ladyship  should,  by  deed  or  will  appoint ;  and  in 
default  of  appointment,  for  sons  at  twenty-one,  and  for  daughters  at 
twenty-one  or  marriage ;  and  if  there  happened  to  be  one  oxHj  child, 
then  for  such  child  ;  with  power  for  the  trustees,  after  the  death  of 
Lady  Middletcn^  out  of  the  interest  of  the  funds,  to  pay  for  .the 
maintenance  and  education  of  the  child  or  children  for  whom  por- 
tions were  provided,  until  such  portions  became  payable,  such  yearly 
sum  and  sums  of  money  as  they  his  trustees  should  think  proper,  not 
exceeding  the  interest  of  the  portions.  There  was  one  child  of  the 
marriage,  Elizabeth^  an  infant;  and  Lady  Middkton  died  without 
making  any  appointment.  Mr.  Mundy  became  entitled  to  30,0001. 
by  the  will  of  Lady  Middleton's  brother  ;  and  he  havins  several 
children  by  a  former  wife,  a  question  arose  whether  he  should  be 
allowed  the  interest  of  the  funds  provided  by  the  settlement  for 
ElizabetVs  maintenance,  or  whether,  as  he  was  of  sufficient  ability 
to  maintain  her  and  his  other  children,  he  should  be  at  that  expense 
out  of  his  own  fortune  9  Upon  a  suit  instituted  to  remove  this  ques- 
tion, Lord  Loughborough^  C  expressed  himself  to  the  following 
effect :  *'  In  this  case  the  child  is  entitled  to  the  whole  interest,  but 
nothing  is  vested  till  twenty-one  or  marriage.  It  is  perfectly  clear, 
from  the  cases,  that  where  the  fund  is  given  as  a  bounty,  notwith- 
standing a  provision  for  maintenance,  the  father,  if  of  ability, 
must  maintain  the  child  ;  but  in  tliis  case,  it  is  part  of  the  execution 
of  the  trust  contained  in  the  contract.  The  family  of  Mr.  Mundy 
was  in  contemplation  at  the  time  of  the  contract,  because  there  is 
a  provision  in  the  aettlement,.  that  they  shall  take  nothing  from 
Mr.  Mundy,  but  by  descent  or  gift.  This  was  a  provision  made 
by  contract  for  the  children  of  the  marriage  with  Lady  Middkton, 
out  of  property  which,  independent  of  the  settlement,  would  have 
become  Mr.  Mundy^s.  By  the  settlement,  Lady  Middkton  was 
left  in  full  possession  of  the  dominion  of  her  own  property  even 
against  her  own  children ;  and  the  trustees  are  required  to  apply, 
at  a  given  period,  a  certain  proportion  of  the  interest  as  mainte- 
nance. The  provisions  in  the  settlement  were  beneficial  to  Lady 
Middleton,  and  acceded  to  by  Mr.  Mundy.  The  Master  must 
therefore  inquire  what  will  be  a  proper  maintenance ;  but  I  think 
there  ought  to  be  a  direction  to  diminish  that  allowance  in  respect 
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to  the  great  additional  fortune  Mr.  Mundy  derives  from  Lady  Jmd- 
dkton." 

Sect,  \1II.  From  what  time  interest  on  legacies  allowed  as 

maintenance. 

With  respect  to  the  time  from  which  maintenance  will  he  allow-* 
ed,  the  practice  of  the  Court  of  Chancery  appears  to  have  fluctuat- 
ed. In  Hughes  v.  ffugkes,  we  have  seen  that  Lord  Thurlow  ordered 
maintenance  from  the  time  of  the  report.  In  Andrews  v.  Partings 
tan^  from  his  judgment,  as  stated  in  2  Cox^s  Ch.  Ca.  223,  his  Lord- 
ship held  the  same  opinion ;  observing,  that  it  was  a  very  proper 
ryle  of  the  Court  never  to  make  ^  father  any  allowance  with  retros- 
pect to  what  he  has  paid,  without  the  authority  of  the  Court.  .The 
cases  of  FendaU  v.  JSTash,  and  BiUingsley  v.  CrUch^^  before  stated, 
are  however  instances  of  a  different  course  adopted  by  the  Court 
previously  to  Lord  Tkurlow^s  decisions.  His  Lordship  seems  to  have 
altered  his  opinion  subsequently  ;(c)  and,  by  degrees,  as  appears 
from  several  of  the  preceding  cases,  the  rule  was  varied,  add  ibis 
now  settled,  that  each  case  must  be  governed  by  its  own  peculiar 
circumstances ;  and  that  the  Court  will  exercise  its  discretion,  so  as 
to  meet  the  exigencies  of  the  case  before  it,  unfettered  by  any  strict 
technical  rule.  In  addition  to  the  case,  of  CoUis  v.  Blackburn  be- 
fore stated,  we  shall  present  the  Reader  with  the  following  case  illus- 
trating the  present  practice  of^the  Court,  namely,  Sisson  v.  Shaw^{d) 
Ex  parte  Penleaze,{e)  and  Maberly  v.  Turton\f) 

In  Sissony.  Shaw^  Thomas  Stede  bequeathed  10002.  stock  and  the 
dividends  to  accrue  thereon,  to  his  two  great  nieces,  Elizabeth  Sis- 
son  and  Mary  Sisson^  equally,  to  be  transferred  and  paid  to  them 
at  twenty-one ;  but  if  either  or  both  of  his  said  nieces  should  die  be- 
fore that  age,  then  the  testator  bequeathed  the  share  of  her  or  them 
80  dying,  to  her  or  their  respective  daughter  or  daughters  Jiving  at 
her  or  their  respective  decease,  equally  between  them;  but  in  case 
she  or  they  should  not  have  any  such  daughter  living  at  her  or  their 
decease,  then  to  her  or  their  son  or  sons  who  should  be  living  at  her 
or  their  decease ;  and  in  pase  either  of  his  said  nieces  should  die 
without  leaving. any  child  living  at  her  dea:th,  then  her  share  was  to 
survive  to  the  surviving  niece  and  her  issue  ad  her  original  share : 
and  the  testator  directed  his  executors,  during  the  minorities  of  the 
respective  legatees,  to  apply  the  dividends,  or  a  competent  part 
thereof,  towards  the  maintenance,  education,  and  support  of  his  said 
legatees  respectively,  during  their  respective  minorities ;  and  the 
surplus,  if  any,  was  to  accumulate  for  the  benefit  of  the  respective 
legatees,  until  they  should  become  entitled  to  their  respective  shares ; 
and  the  testator  also  gave  his  executors  a  power  of  advancement  for 
the  benefit  of  the  legatees.  Elizabeth  Sisson  survived  the  testator, 
but  died  under  twenty-one,  in  June  1788.  She  and  her  sister  were 
maintained  by  the  executors  from  the  time  of  the  testator^s  death,  in 
1778.  Upon  the  bill  filed  by  the  surviving  great  niece,  two  ques- 
tions arose ;  the  first,  whether  each  took  a  vested  interest  in  a  moie- 
ty of  the  dividends,  &c.  the  defendant,  Thomas  Sisson^  as  residuary 
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legatee  of  the  father,  and  adininistratorof£Iura&«f&,  claiming  upon 
that  ground,  a  moiety  of  the  dividends  accrued  in  his  life,  against 
the  claim  of  the  plaintiff,  as  the  survivor :  And  secondly,  which  morel 
immediately  concerns  the  subject  under  discussion,  whether  the  exe- 
cutors were  entitled  to  be  reimbursed  the  sums  expended  for  main- 
tenance and  education.  With  respect  to  the  latter  question,  Andrews 
V.  Partington^  being  cited.  Sir  fViUiam  Grants  M.  R.  observed, 
^'  That  case  has  been  very  much  shaken :  I  havejbund  two  decrees 
by  Lord  Mvanky^  allowing  maintenance  for  the  time  past"(^) 
With  respect  to  the  first  point,  his  Honour,  upon  the  express  lan- 
guage of  the  will,  decided  that  it  amounted  to  a  plain  direction,  that 
the  interest  should  go  with  the  principal,  except  that  part  which  the 
executors  should  have  applied  in  maintenance ;  and  upon  a  subse- 
quent day  remarked,  that  in  the  case  before  Aim,  it  made  no  differ- 
ence, whether  the  bequest  was  of  a  residue  or  a'money  legacy. 

In  the  case  of  Ex  parte  Penieaze^  the  petition  on  behalf  of  the 
infiemt  stated,  that  under  the  will  ofE.  B.  he  was  entitled  to  several 
freehold  and  copyhold  estates  of  considerable  annual  value,  the  rents 
and  profits  of  which  were,  by  the  testatrix's  will,  directed  to  be  receiv- 
ed by  P.  S.  aiid  JV.  X,  the  trustees,  who  were  expressly  required  by 
the  said  will  to  lay  out  the  same,  after  all  deductions  for  repairs,  or 
80  much  as  should  be  sufficient  for  that  purpose,  in  the  maintenance, 
support,  education,  and  bringing  up  of  the  petitioner :  that  the 
amount  of  the  petitioner's  then  income  from  his  estate  and  property 
was  730{.  per  annum ;  that  in  the  event  of  his  surviving  his  mother 
(aged  fifty-three,)  he  would  become  entitled  under  the  same  will  to 
other  estates  of  8002.  per  annum.  That  the  petitioner's  mother  de- 
rived an  income  under  the  same  will  for  her  separate  use,  independ- 
ently of  the  petitioner's  father,  of  about  2000Z.  per  annam^  which  on 
her  death  did  not  go  to  the  father,  but  was  limited  to  other  persons. 
That  the  petitioner  had  a  brother  wholly  unprovided  for ;  and  that 
as,  upon  thcr  death  of  the  mother,  the  estates  and  property  to  which 
she  was  entitled  for  her  life  would  not  devolve  to  the  petitioner's 
father,  he,  the  father,  refused  to  make  the  petitioner  any  allowance 
for  his  support,  education,  and  advancement,  and  more  especially  as 
he  had  sent  the  petitioner  at  a  considerable  expense  to  the  univer- 
sity at  Aberdeen.  That  the  petitioner  was  entered  as  a  student  at 
lAnooln^s  Inn,  for  the  purpose  of  being  called  to  the  bar,  and  was 
also  entered  as  a  gentleman  commoner  of  Oxford;  and  that  he  was 
above  the  age  of  nineteen  years.  That  by  the  refusal  of  the  trus- 
tees, Slc.  and  his  father,  the  petitioner  was  prevented  keeping  bis 
tenns  and  prosecuting  his  studies  with  effect.  The  petitioner,  there- 
fore, prayed  for  a  reference  as  to  what  was  proper  to  be  allowed  for 
his  maintenance  and  education,  since  the  death  of  his  sister  {when  he 
became  entitled  to  f  Ae  estates,)  and  for  the  time  to  come,  for  his  ad- 
vancement in  life,  according  to  his  age  and  fortune ;  and  that  such 
allowance  might  be  paid  by  the  trustees  out  of  the  rents  and  profits 
of  the  estates,  or  the  savings  thereof,  to  the  petitioner's  father,  to 
be  by  him  applied  accordingly;  and  Sir  fVUliam  GrantjM.  R.  or- 
dered accordingly.     The  reference  as  to  the  allowance  was  as  pray- 

ig)  See  Mundu  v.  Eari  Howe^  and  Hole  v.  PratU  ^d  GrecnwcU  v.  Green- 
weU,  tt(^,  Vol.  II.  pp.  33a  2ie.  &  3ia 
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ed  *^  for  the  time  past"  from  the  death  of  the  petitioaer^s  sister,  am) 
for  the  time  to  come,  and  for  his  advancement  in  life,  &c.  The 
Master  having  made  his  report  accordingly,  thst  report  was  con- 
finned  on  the  1 7th  of  August  following.  The  sum  of  1&16{.,  there- 
by reported,  was  ordered  to  be  paid  for  the  petitioner's  maintenance 
and  education /or  the  timepaatj  from  the  death  of  his  sister  to  the 
24th  of  July,  then  last,  unto  the  petitioner's  father.  And  the  sum  of 
4002.  a  year  was  nho  ordered  to  be  paid  for  the  petitioner's  mainte- 
nance and  education,  to  his  father,  for  the  time  to  come,  till  he  at- 
tained twenty-one. 

In  the  case  of  Maberlyy.  T\trtan^{h)  Gilbert  Mitchell  heqneBthed 
80001.  to  be .  invested  by  trustees  in  stock,  who  from  time  to  time 
were  to  invest  the  dividends,  to  accumulate  for  the  benefit  of  the 
children  of  his  niece  and  her  husband,  until  the  principal  with  the 
accumulated  dividends  should  de  divided  and  .paid  to  them  as  after 
mentioned ;  with  power,  with  the  approbation  of  the  father  and  mo- 
ther, or  the  survivor,  and  after  the  death  of  the  survivor,  at  the  dis- 
cretion of  the  trustees,  to  apply  the  dividends  or  part  thereof  for 
maintenance;  and  to  pay  the  80002.  and  the  accumulation  unto  the 
children  then  bom,  or  thereafter  to  be  born,  equally,  share. and 
share  alike ;  the  respective  shares  to  be  rested  interests  in  such 
children  at  their  respective  ages  of  twenty-one,  or  in  the  issue  of 
such  as  should  die  under  that  age,  with  benefit  of  survivorship.    A 

Eower  was  given  the  trustees  to  elect  a  new  trustee,  with  the  appro- 
ation  of  the  mother.  The  testator^t  brother  (who  was  one  of  the 
trustees)  and  the.  husband  of  the  niece  were  appointed  executors. 
The  testator  died  in  1792.  One  of  the  trustees  died  in  his  life- 
time, and  John  MUcheUy  the  surviving  trustee,  died  after  the  testa- 
tor, leaving  the  father  of  the  children  his  executor;  no  other  trustee 
had  been  appointed.  The  bill  was  filed  on  behalf  of  the  infant 
children,  and  an  application  was  made  for  an  order  upon  the  father 
to  pay  in  the  money.  Lord  Eldan's  judgment  is  reported  as  follows : 
^*  In  the  case  of  Andrews  v.  Partington^  Lord  Thurlow  thought  it 
so  extremely  dangerous  that  a  parent  should  determine  for  himself 
the  question,  whether  he  was  of  ability  to  maintain  his  children, 
that  he  would  not  allow  Mr,  Partington  one  shilling  of  the  money, 
which  he  bad  permitted  to  be  expended  in  the  time  past.  The  de^ 
cision  was  according  to  precedents ;  but  there  is  no  doubt,  that 
since  that  time  the  rule  has  been  altered.  At  present,  as  the  pre- 
cedents stand,  the  Court  must  look  at  each  case,  with  the  view  to 
make  such  order  as  the  rule  prescribed  b^  the  testator  justifies,  and 
the  conduct  of  the  parties  allows.  In  this  case,  there  is  no  doubt 
the  intention  of  the  testator  was  not  to  entrust  this  father  and  mother 
with  the  power  of  applying  these  dividends  to  maintenance.  The 
intention  was,  that  if  it  should  be  proper  this  interest,  directed  to 
accumulate,  should  be  applied  in  maintenance,  the  trustees  should 
have  the  power  t<:>  make  that  application :  but  that  is  to  be  checked 
hj  the  approbation  of  the  father  and  mother.  The  result  is,  that 
ii  they  had,  for  good  and  substantial  reasons,  approved  the  applica- 
tion of  the  dividends  towards  maintenance,  and  the  trustees,  without 
a  solid  reason,  had  refused  to  act  upon  that,  the  Court  would,  if  an 
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out  the  further  sum  of  lOOOl.  and  (in  the  6Prent  before  men|j|ned) 
the  further  sum  of  40001.  at  interest,  and  pay  the  interest  to  ms  m^ 
ter  Maty  Curdiffej  spinster,  for  life ;  and  after  her  death  to  call  in 
and  pay  the  principal  unto  all  her  daughters  and  younger  sons,  living 
at  her  death,  equally ;  and  if  but  one,  then  to  such  one  daughter  or 
younger  son.  And  if  his  said  sister  should  have  no  such  daughter 
or  younger  son  living  at  the  time  of  her  decease,  then  to  his  said 
brother  and  sister  Shawe^s  daughters  and  younger  sonSy  in  the  same 
manner  as  the  first  mentioned  legacy.  And  in  case  any  such  daugh* 
ters  or  younger  sons  of  his  brother  and  sister  Shawej  or  his  sister 
Cunl^ej  should  at  the  death  of  their  respective  parents,  be  under 
twenty-one,  and  such  daughters  should  be  then  unmarried,  their 
shares  should  be  paid  to  their  guardians,  whose  receipts  should  be 
discharges.  And  in  case  his  brother  and  sister  Shawe  should  die 
without  having  any  daughter  or  younger  son,  living  at  the  decease 
of  the  survivor,  then  the  said  legacies  should  sink  into  the  residue, 
which  he  gave  to  his  executors  in  trust  for  his  eldest  or  only  son : 
and  the  testator  gave  the  residue,  in  caise  he  left  no  son,  to  Sir  Ro- 
bert Ounl^ey  whom,  with  other  persons,  he  appointed  executor. 
The  testator  died  in  1767,  leaving  a  widow  and' two  daughters. 
Questions  having  arisen  on  the  will,  Sir  Robert  Cunliffe  filed  his 
bill.  And  the  several  legacies  of  iOOOl.  and  40001.  were  ordered  to 
be  paid  into  the  Bank  in  the  three  per  cents.;  the  interest  of  one  set 
of  die  legacies  of  lOOOl.  and  40001.  to  be  paid  to  Shawe  and  wife 
for  their  lives ;  and  the  interest  of  the  other  to  Mary  Cu^iU^e,  for 
life,  with  liberty  at  their  deaths  for  the  other  parties,  &c.  to  a^ly. 
Sir  Robert  Cunliffe  afterwards  died,  and  appointed  ^ir  Foster  Gun- 
liffe  and  others  his  executors.  In  1785,  Mary  Cunliffe  died  unmar- 
ried and  without  issue:  in  1791,  Ann  Shawe,  having  survived  her 
husband,  died,  leaving  at  her  death  Joseph  Shaiwe  her  only  younger 
son,  and  Mary  Walmsley  and  M.  H.  Whitehead  her  only  younger 
daughters,  living  at  her  death.  The  question  wasSmade  on  the  part 
of  Ann  Shaiwe*s  younger  son  and  daughters,  Whether  they,  who  now 
became  entitled  to  Mary  Cunliffe]s  10001.  aiid  40001.,  were  not  also 
entitled  to  the  intermediate  interest,  which  had  accrued  between 
4he  death  of  Mary  Cunliffe  in  1785,  and  that  of  Ann  Shawe  in  1793. 
On  the  other  hand.  Sir  Foster  Cun^ffe  and  the  other  executors  of 
Sir  Robert  Cunliffe,  the  residuary  legatee  of  Sir  EUis  CunUffe,  con- 
tended  that  such  intermediate  interest  was  undisposed  of,  and  fell 
into  the  residue.  The  Lords  Commissioners  Eyre,  Ashurst,  and 
Wilson,  decided,  that  the  intermediate  interest  sunk  into  the  residue. 
Eyre,  Lord  Commissioner,  thought,  upon  the  construction  of  the 
whole  will,  the  testator  showed  an  intention  to  provide  only  for  those 
children  of  Mr.  and  Mrs.  Shawe,  who  should  survive  both  their  pa- 
rents. And  with  respect  to  the  question  of  interest,  he  considered 
it  determined  by  Wyndham  v.  Wyndham;  and  stated  the  rule  thus: 
**  if  there  be  a  fund,  whether  residuary  or  particular,  given  to  A.  for 
life,  and  afterwards,  upon  a  contingency  which  does  not  take  effect 
upon  the  death  of  the  tenant  for  life,  the  intermediate  interest  is 
an  interest  undisposed  of,  and,  therefore,  falls  into  the  residue ;  this 
is  the  technical  rule  decidedly  established  by  that  authority  and  must 
be  conclusive ;  and  no  settled  distinction  between  a  general  residue, 
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or  aJMurticnlar  part  of  4i  Residue  severed  for  the  purpose  of  being  a 
pro<ffitive  fund^  so  as  to  create  an  effectual  interest  to  the  tenant 
for  life  has  prevailed."  A§huraty  Lord  Commissioner,  observed,  it 
would  have  prevented  )itigatipn,  if,  in  all  cases,  whether  of  a  vested 
or  contingent  fund,  where  the  interest  had  been  undisposed  of,  it 
,  had  been  decided  to  fall  into  the  residue,  where  there  is  a  residuary 
clause ;  but,  as  to  a  contingent  gift,  it  had  been  uniformly  so  held." 
fVUaanf  Lord  Conunissioner,  remarked,  that  the  interest  was  not  to 
be  given  to  the  children  as  it  arose,  nor  could  it  accumulate,  but 
must  sink  into  the  residue. 

2.  Secondlt,  Where  there  is  not  any  previous  life  interest.  We 
have  already(i)  shown,  with  respect  to  oontingent  legacies,  as  well 
particular,  as  resiiduary,  that  interest  is  not  due  to  the  legatee  until 
the  time  of  pajfmeni  arrives.  We  have  now  to  observe,  that  such 
intermediate  interest  between  the  testator^s  death  and  the  happen- 
ing of  the  contingency  sinks  into  the  residue,  but  with  this  differ- 
ence arising  from  the  different  nature  of  the  gifts,  (namely),  that 
the  interest  upon  the  contingent  residuary  bequest  goes  of  course 
with  the  capUal;  but  the  interest  of  the  partic%Uar  contingent  lega- 
cy does  fio^,  but,  as  undisposed  of,  forms  part  of  the  coi^ms  of  the 
residue  for  the  benefit  of  the  residuary  legatee,  or  such  as  are  ulti- 
mately entitled  theretcl^iit) 

In  regard  to  a  contingent  general  legacy,  as  distinguished  from  a 
reMduary  bequest,  the  case  of  Haughtcn  v.  Harrieon  before(n) 
stated,  is  an  instance,  wherein  the  interest  of  the  5001.  given  to  the 
younger  children  oi  Mary  Price  arriving  at  the  age  of  twenty-one, 
was  decreed  to  belong  to  the  residuary  legatee,  until  the  children 
attained  twenty-one.  The  Reader  is  also  referred  to  the  cases  cited 
below,ro)  and  stated  in  a  former  chapter  as  instances  of  contingent 
general  legacies,  similar  to  the  one  just-mentioned,  and  in  which  the 
intermediate  interest  would  sink  into  the  residue. 

With  respect  to  the  case  of  a  residue  given  upon  a  contingent 
future  event,  in  such  a  manner  as  not  to  entitle  the  residuary  legatee 
to  the  intermediate  interest,  accruing  between  the  testator's  death, 
and  the  time  appointed  for  payment  of  the  residuary  funds ;  such 
interest  will  fall  into  the  residue,  to  accumulate  for  the  benefit  of 
the  residuary  legatee,  or  for  the  executors  or  next  of  kin  of  the  tes- 
tator, upon  the  event  of  the  residuary  legatee's  death  before  the  le- 
gacy vests  in  him ;  or  for  such  other  person  as  may,  on  that  contin- 
gency, be  named  to  take  it.(|>) 

Thus,  in  BuUock  v.  Stcnes^iq)  John  Stones  bequeathed  all  his 
personal  estate  to  trustees,  after  payment  of  debts,  &c.  in  trust  for 
the  first  son  otJokn  Stones  (the  testator's  heir  at  law)  when  he  at- 
tained twenty-one.  Jokn  Stones  (the  heir  at  law)  had  no  son  living 
at  the  testator's  death  ;  and  Lord  Hardtoicke  declared  that  the  in- 
terest and  profits  of  the  residuary  personal  estate,  from  the  death  of 

Supra^  sect  V.  p.  202.  (m)  2  Mer.  384    Ltake  v.  Rohmaon, 

2  Atk.  329.  stated  niftra^  sect  5.  p.  204. 
,  Smell  V.  Dee.    Omlaw  v.  South.    Cru$e  v.  Barkv.    Jltkmson  ▼•  7\imer, 
Elton  ▼.  Elton.     Emght  v.   Cameron^    StafiUton  v.   CheaUf^  and  Hanson  v. 
Graham,  dted  Vol  L  chap.  X.  sect  3.  p.  383  to  386. 

(/i)  Forr.  145.     1  Vcs*  485.     Butler  v.  Freeman,  mftra.  Vol  IL  p.  304. 
3  Atk.  58.  ig)  2  Ves.  521. 
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the  testator  to  the  time  John  Stones  should  -have  a  son  at^ining 
twenty-one,  should  fall  into  the  residue  and  accumulate  for  thirsony 
and  be  paid  to  him  at  the  time  he  would  be  entitled  to  receive  the 
capital. 

So,  in  Studholme  v.  Hodgnon^it)  Michael  Studhobne  bequeathed 
exchequer  annuities  to  Midiad  Hodgaony  the  son  of  the  defendant 
Cuthbert  Hodgeon  (his  nephew),  and  Mc^  his  wife,  with  directiona 
that  the  proceeds  should  be  laid  out  at  interest,  and  out  of  the  inte^ 
rest  that  Michad  Hodgson  should  be  maintained,  &c.  till  twenty* 
one ;  at  which  time  all  the  proceeds  and  profits  thereof,  and  the 
principal  money  so  placed  out,  and  interest  were  to  be  paid  to  Mi- 
chael Hodgson  ;  but  if  he  died  before  twenty-one,  then  the  testator 
bequeathed  the  annuities,  &c.  given  to  Michael  to  his  mother  Jtfory, 
and  to  such  other  child  or  children  as  she  might  have  equally ;  and 
for  want  thereof  to  her  executors,  &c.  The  testator  also  gave  cer- 
tain leaseholds  to  Mary  Proctor^  one  of  the  defendants,  for  life,  and 
after  her  decease  to  J\Hchad  Hodgson^  if  he  lived  to  twenty-one, 
otherwise  to  the  other  children  of  Mary  Hodgson^  and  for  want  of 
such  to  Mary  Hodgson^  her  executors,  &c.    And  after  other  speci- 
fic bequests,  the  testator  gave  the  residue  of  his  real  and  personal 
estate  to  Michael  Hodgson^  and  appointed  Mary  Proctor  executrix. 
By  codicil,  the  testator,  after  reciting  the  bequests  (particular  aa 
well  as  residuary)  to  Michael  Hodgson^  declared  that  in  case  Mi- 
chael Hodgson  should  die  before  twenty-one,  and  the  said  Mary  his 
mother  should  die  without  any  other  child  by  the  said   Cuthberi 
Hodgson^  then  all  the  legacies  and  bequests  should  go  to  his  nephew 
William  Studhohne  (the  plaintiff*),  his  heirs  and  assigns  for  ever. 
The  infant,  Michael  Hodgson^  survived  the  testator,  but  died  within 
a  few  days  before  his  age  of  twenty-one  years,  Mary  his  mother  be- 
ing forty,  and  her  husband  forty-five,  and  having  no  other  child. 
Upon  the  bill  of  the  plaintiff  <Stu^Ao(i?M  (the  devisee  over)  for  anac« 
count,  and  to  have  the  property  secured,  a  question  arose,  whether 
he  was  entitled  to  the  interest  which  should  accrue  between  thd 
death  of  Michael  and  the  decease  otMary  without  any  other  child 
by  her  then  present  husband.   It  was  insisted  that  the  same  belonged 
to  the  mother  by  necessary  implication,  and  it  was  compared  to  a 
devise  of  freehold  to  the  testator's  heir  at  law  after  the  death  of  J.  5., 
in  which  case  /.  S.  would  have  it  sooner,  and  in  the  mean  time  be 
entitled  to  the  premises  for  his  life.(5^  But  Lord   TaJboi  said,  that 
in  the  case  cited  the  testator  had  declared  his  intention  that  the  heir 
at  law  should  not  have  it  sooner,  and  there  the  freehold  could  not 
be  kept  in  abevance,  but  must  vest  in  somebody ;  whereas,  in  the 
present  case,  there  is  no  such  rule  with  regard  to  personal  estates, 
which  may  remain  in  suspense ;  wherefore  the  profits  of  the  residue 
from  the  death  of  Michald  till  the  contingency  happens,  are  to  oo- 
cumulate  and  be  added  to  the  capital  $  and  if  no  child  of  the  de- 
fendant Mary  by  her  husband  CvlVbert^  then  to  so  to  the  plaintiff. 
So  in  Green  v.  EkinsM)  Green  the  testator,  naving  bj^his  first 
wife  one  daughter  named  Elizabeth  (the  wife  of  the  defendant  Bar- 
naby),  and  by  his  second  wife,  anotherdaughter  named  Frances  fan 
infant  at  the  death  of  the  testator),  bequeathed  several  particiuar 

(r)  3  P.  WdL  299.      (•)  Gardiner  v.  Sheldon,  Vaugh.  359.      (0  3  Atk.  472. 
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kgac^  to  hill  wife  and  his  two  daughters ;  and  after  directing  that 
his  tiwe  diould  be  carried  on  for  the  benefit  of  those  who  should  be 
entitled  to  the  residue  of  his  estate,  bequeathed  the  residue  of  his 
personal  estate  to  any  son  he  should  have  by  his  wife  at  twenty-one  ; 
and  if  no  son,  then  to  his  daughter  Frances^  to  be  paid  at  twentj^ 
one  or  marriage ;  but  if  she  died  before,  and  he  should  have  no  other 
daughter  by  his  second  wife  who  should  attain  twenty-one  or  be 
married,  then  if  his  daughter  Elizabeth  should  have  any  issue  of  her 
body  one  or  more  son  or  sons,  he  gave  the  residue  of  his  personal 
estate  to  such  son  as  should  first  attain  twenty-one ;  but  if  his  daugh- 
ter should  have  no  such  son,  or  having  such,  none  should  attain 
twenty-one,  then  he  gave  the  residue  to  W.  E.  Pier^  (a  defendant,) 
subject  to  the  payment  of  40001.  to  the  daughter  of  his  daughter 
Bamaby,  as  therein  mentioned.  Frances  died  an  infant  within  a 
few  months  after  the  testator's  death,  and  the  plaintiff  the  eldest 
son  of  Elizabeth^  being  entitled  when  of  age  to  the  residue,  filed 
his  bill ;  and  the  question  was,  whether  the  interest  of  the  residue 
of  the  personal  estate,  from  the  death  of  Frances  the  daughter,  to 
the  time  it  would  vest  in  the  plaintiff  or  any  other  son  of  ElizabetAj 
must  be  accumulated  and  wait  the  contingency ;  or  whether,  as  the 
defendants  contended,  it  was  an  interest  undisposed  of,  and  went  to 
the  next  of  kin  of  the  testator.  And  Lord  Hardtuicke  decided  that 
it  was  part  of  the  residue,  observing,  *'  During  the  life  of  Frances 
the  daughter,  the  profits  vested  in  her,  because  the  residue  did  so ; 
as  it  was  a  legacy  payable  at  a  future  time,  and  devested  on  the  con-* 
tingency,  and  she  being  a  daughter,  and  this  her  portion,  he  de- 
creed them  to  her  representatives.  As  to  the-  rest  of  the  profits 
which  have  accrued  and  will  accrue  till  the  devise  to  the  son  of  Mr. 
Bamabyyesiay  I  am  of  opinion  that  the  interest  and  profits  must  be 
considered  as  a  part  of  the  residue,  and  must  accumulate."  His 
Lordship  further  remarked,  that  the  residue  of  a  personal  estate  was 
nothing  fixed,  but  a  fluctuating  interest,  and  if  the  personal  estate 
were  increased  by  any  event  afler  the  death  of  the  testator,  it  was 
part  of  the  residue,  and  would  pass  as  such ;  and  why  then  not  the 
interest  of  the  residue ;  for  that  interest  was  assets,  and  part  of  the 
estate. 

In  TreDanian  v.  Hvian^{u)  a  bequest  was  made  of  the  residue  of 
personal  estate  if  the  legatee  should  attain  twenty-one.  That  the 
profits  in  the  mean  time  were  given  and  should  accumulate,  were 
cited  two  cases,  Oreen  v.  Ekins  last  stated,  and  Butler  v.  Buffer,  22d 
June  1744,  where  a  residue  was  devised  to  A.  if  he  should  attain 
twenty-one,  but  if  not,  then  over;  but  Lord  Hardwicke,  C,  would 
not  suffer  it  to  be  argued,  as  having  determined  it  before,  that  the 
interest  should  accumulate  and  make  part  of  the  residue  ;  so  in  this 
case,  interest  made  part  of  the  residue,  not  like  an  executory  devise 
of  land,  which  plainly  descended  to  the  heir  at  law  in  the  mean 
time. 

(«)  2  Vtik  Miu  430. 
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Sect.  X.  Of  interest^  where  a  particalar  or  vesidaary  fond  l» 
*  given  by  immediate  bequest^  with  a  condition  to  devest  it 
upon  a  contingency  with  a  limitation  over  to  another. 

Where  a  legacy  is  given  by  immediate  bequest,  whether  such 
legacy  be  particuiar  or  residuary ,  and  there  is  a  condition  to  devest 
it  upon  the  death  of  the  legatee  under  twenty-one,  or  upon  the  hap- 
pening of  some  other  event,  with  a  limitation  over,  and  the  legatee 
dies  before  twenty-one,  or  before  such  other  event  happens,  which 
nevertheless  does  take  place;  yet  as  the  legacy  was  payable  at  the 
end  of  the  year  after  the  testator's  death,  the  legatee's  representa- 
tive, and  not  the  legatee  over,  will  be  entitled  to  the  interest  which 
accrued  during  the  legatee's  life,  until  the  happening  of  the  event 
which  was  to  devest  the  legacy. 

Thus,  in  THssenv. Tissenf{x)  Francis  Tissen  bequeathed  all  his  per- 
sonal estate  and  the  produce  thereof,  after  the  payment  of  debts,  &c. 
to  the  child  his  wife  was  then  enceinte  with  ;  if  one  son,  then  to  such 
son,  and  if  more  than  oye  son,  and  the  first  son  should  die  before 
twenty-one  or  marriage  without  issue,  then  his  personal  estate  should 
o  in  succession  to  the  sons  of  his  body ;  but  in  case  there  should 
e  no  such  son,  or  all  such  sons  should  die  before  twenty-one  or 
marriage  without  issue,  then  he  gave  it  to  his  executors  and  admin- 
istrators, and  appointed  his  three  brothers  Jokn^  WHliam^  and  Samr 
uelf  executors.  The  widow  was  afterwards  delivered  of  a  son,  the 
plaintiff  Francis^  the  infant,  who  filed  the  bill  for  an  account,  and 
to  have  directions  concerning  his  father's  estate.  The  cause  having 
been  heard  before  Sir  Joseph  Jekyllj  M.  R.  he  decreed  that  no  more 
than  the  principal  money  of  the  testator's  personal  estate  should  go 
over  to  his  three  younger  brothers,  in  case  the  plaintiff  should  die 
under  age  and  unmarried,  without  issue ;  and  declared  that  the  in- 
terest, which  should  be  made  of  the  principal,  belonged  in  all  events 
to  the  plaintifi*,  and  should  be  placed  out  from  time  to  time  for  his 
benefit.  Upon  an  appeal  firom  this  decree  to  Lord  Chancellor  Por- 
ker, it  was  objected,  that  in  case  of  the  plaintifi^s  death  under  age^ 
unmarried  and  without  issue,  not  only  the  principal  but  also  such 
profits  as  should  be  made  thereof  should  go  by  the  will  to  the  ap- 
pellants, Johnj  WUliam^  and  Samudj  the  executors;  for  the  design 
was  to  amass  an  estate  together;  and  when  he  gave  his  personal 
estate  with  the  produce  of  it  to  the  son  that  his  wife  was  enceinte 
with,  and  if  no  son,  or  if  that  son  should  die  under  twenty-one,  or 
before  marriage,  and  without  issue,  then  to  his  executors;  the  word 
it  comprehended  the  whole  leeacy  given  to  his  son,  and  imported 
as  well  the  whole  produce  of  his  personal  estate,  as  the  personal 
estate  itself.  But  his  Lordship  said,  "  the  son  shall  have  the  profits 
to  himself,  but  the  personal  estate,  that  is,  the  whole  capital  stock, 
shall  go  over  in  case  of  the  son's  death  unmarried,  without  issue, 
and  under  twenty-one." 

Again,  in  Taylor  v.  Johnsonj(y'j  a  testator  bequeathed  5001.  to 
his  infant  grandson,  without  mentioning  any  time  of  payment,  with 
a  proviso,  that  if  the  grandson  should  die  before  twenty-one,  the 
legacy  was  to  go  to  another  person.   The  question  was,  whether  the 

(x)l?,Vm.500.  .(y)  2  P.  Wm.  504. 


w — " 


^^m 


SsCt.  X.]  upon  Legacies  331 

grandson  should  liave  the  interest  of  the  500l.  during  iniancy  ?  And 
Sir  Jowph  Jekylly  M.  R«  said,  *^  It  is  extremely  clear  that  this  is  a 
<iondition  subsequent,  and  therefore,  as  the  infhnt's  death  before 
twenty-one,  will  only  defeat  the  leffacy  from  the  time  it  happens, 
consequently,  in  the  mean  while  it  shall  carry  interest,  at  least  from 
the  end  of  a  year  after  the  death  of  the  testator.'! 

In  Shepherd  v.  Ingramj{z)  the  testator  Shepherd^  having  devised 
all  his  real  estates,  and  also  his  personal  estate  to  trustees  for  cer- 
tain purposes,  declared  that  as  to  the  residue  thereof,  he  gave  the 
same  to  the  child  or  children  of  his  daughter  Frances  in  equal 
shares,  but  in  case  she  died  without  leaving  issue,  then  to  Chrxstth 
phar  Jeqffersan  and  Jouph  Pyke.  After  the  testator's  death, 
Frances  married,  and,  having  three  children,  a  suit  was  instituted 
on  their  behalf  for  an  account  of  the  profits  of  the  residue  of  the 
real  and  personal  estate  from  the  birth  of  the  eldest  child;  and 
that  so  much  as  became  due,  from  that  period  until  the  birth  of 
the  second,  might  be  declared  to  belong  to  the  first ;  and  so  much 
as  accrued  after  the  birth  of  the  second,  to  the  time  the  third 
was  bom,  might  be  declared  to  belong  to  the  first  and  second 
children ;  and  that  so  much  as  became  due  firom  the  birth  of  the 
third  child  might  be  declared  to  be  the  property  of  all  the  three 
children ;  and  it  was  so  decreed  by  Lord  J^Torthingtanj  C,  his  Lord- 
ship being  clearly  of  opinion,  that  the  children  took  a  defeasible 
interest  in  the  residue,  and  put  the  case  of  a  legal  devise  of  the  resi- 
due to  the  children,  with  a  subsequent  clause  declaring,  that  if  all 
the  children  died  in  the  life  of  their  mother,  then  the  residue  should 
go  over;  "That,"  said  his  Lordship,  "would  be  an  absolute  devise 
with  a  defeasible  clause,  and  the  children  would  be  clearly  entitled 
to  the  interest  and  profits  until  the  contingency  happened." 

In  MiUs  v.  JSrorris,{a)  Andrew  Mq^faU  bequeathed  his  residuary 
estate  and  the  interest  tnereof  to  the  children  of  his  two  daughters, 
Elizabeth  MiUs  and  Martha  JSTorriSf  to  be  paid  at  twenty-one,  with 
a  declaration  that  the  issue  of  a  deceased  child  should  be  entitled  to 
its  parent's  share ;  but  tfhis  daughters  happened  to  die  toithout  issue^ 
or,  having  issue,  such  issue  should  die  without  issue  during  the  lives 
of  Elizcbeth  Mills  and  Martha  JSTorriSy  then  he  gave  his  residuary 
estfl^te  to  his  brothers  James  and  Aaron  Mqffatt.  Two  children  of 
the  testator's  daughters  having  attained  twenty-one,  an  order  of  the 
Court  of  Chancery  was  obtained  for  payment  of  interest  to  such  of 
the  children  who  had  attained  that  age,  upon  their  respective  shares. 
Another  child  beinff  shortly  afterwards  born,  a  question  arose, 
whether  it  was  entitled  to  a  proportion  of  the  interest,  which  accru- 
ed prior  to  its  birth,  and  the  Court  determined  that  it  was  not  enti- 
tled to  any  part  of  the  by-gone  interest,  but  to  a  share  of  the  capital 
only. 

In  Montgomerie  v.  Woodkyj{h)  CriSp  MMneauXj  after  bequeath- 
ing his  residuary  personal  estate  to  his  second  grandson,  W.  C.  M. 
Montgomerie  for  life,  and  after  his  death,  to  his  first  and  other  sons, 
and  the  heirs  male  of  their  bodies,  with  similar  limitations  in  fiivour 
of  his  third  and  other  grandsons,  and  their  issue,  such  limitations 
exactly  corresponding  with  those  which  the  testator  had  made  before 

(2)  AmbL  448.  (a)  5  Vcak  jun.  335.  (6)  5  Ves.  jun,  5S2. 
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of  his  real  estate,  directed  that  none  of  his  grandsons  should  take  or 
come  into  possession  of  any  of  his  estates  l^fore  they  attained  their 
ages  of  twenty-five,  but  that  they  should  receive  maintenances  dur-. 
ing  minority,  and  also  from  their  ages  of  twenty-one  to  twenty-five. 
The  testator  died  in  1793 ;  and  W.  C.  M.  MontgomerUf  in  1797,  an 
infant,  and  without  issue.  The  father  of  fV*  0.  M.  Monigomerie 
administered  to  him,  and  claimed,  amongst  other  things,  the  interest 
of  the  residuary  personal  estate,  which  accrued  between  the  deaths 
of  the  testator  and  IV.  C,  J(f.  MofUgamertB.  And  the  Court  of  Chan- 
cery decreed  in  fiivour  of  such  claim,  upon  the  ground,  that  the  be- 
quest to  the  grandson  was  immediate,  and  vested  in  him  for  life,  and 
was  not  devested  nor  revoked  by  the  subsequent  clause,  the  only  ef- 
fect whereof  was  to  postpone  the  actual  possession,  until  the  grand- 
sons attained  their  ages  of  twenty-five. 

Sect.  XI*  Of  interest^  where  a  residue  is  given  so  as  to  be  vest- 
ed immediately,  but  payable  upon  a  future  contingent  event^ 
with  a  condition  devoting  it  in  favour  of  a  legatee  over. 

The  Court  of  Chancery  has  gone  one  step  further  in  the  cpuie  of 
residuary  dispositions,  and  determined,  that  if  a  residtte  be  given, 
8o  as  to  be  vested,  but  nof  payable,  at  the  end  of  the  year  firom  the 
testator's  death,  but  upon  the  legatee's  attaining  twenty-one,  or  upon 
any  other  contingency,  and  with  a  bequest  over  devesting  the  lega- 
cy, upon  the  legatee's  dying  under  that  age,  or  upon  the  happening 
of  the  contingency,  then  the  Jegatee's  representative  in  the  former 
case,  and  the  legatee  himself  in  the  latter,  shall  be  entitled  to  the 
interest  that  became  due  during  the  legatee's  life,  or  until  the  hap- 
pening of  the  contingency. 

In  ffichdtts  v.  Oslwmj{c)  Mrs.  PoweU  bequeathed  the  surplus  of 
her  personal  estate,  which  was  about  30001.,  to  her  niece,  fbeing  an 
infant  of  about  seventeen,)  to  be  paid  at  twenty-one,  and  it  she  died 
before  twenty-one,  or  marriage,  then  she  devised  it  over.  Upon  the 
death  of  the  testatrix,  one  of  the  questions  was,  who  should  have  the 
produce  and  interest  of  the  surplus  during  the  infancy  of  the  niece. 
And  Sir  Joseph  JekyUy  M.  R.  decreed,  that  the  infant  niece  was  en- 
titled to  the  profits,  and  the  interest  of  the  surplus  which  should  in- 
cur from  the  death  of  the  testatrix,  and  in  the  life  of  the  niece, 
though  she  should  happen  to  die  before  attaining  twenty-one. 

So,  in  Chaworth  v.  Hooper,{d)  a  residue  was  bequeathed  to  an 
infant,  payable  at  twenty-one,  with  a  bequest  over  in  case  of  her 
during  under  that  age.  The  question  was,  whether,  as  the  infimt 
died  under  that  age,  the  interest,  from  the  death  of  the  testator  to 
that  of  the  infant,  should  go  to  the  representative,  or  to  the  remainder 
man.  Baron  Eyre  said,  ^^  he  could  not  distinguish  this  case  from 
that  of  JSItchoUs  v.  Osbom.{e)  The  whole  residue  is  here  given  to 
the  infant ;  what  is  to  become  of  the  produce  ?  Where  the  use 
would  be,  if  it  was  a  specific  thing,  or  the  rents,  if  it  was  land.  The 
interest  is  the  natural  produce.  It  is  not  a  charge  upon  any  body. 
The  produce  must  go  to  the  person,  who  has  the  thing  liable  to  be 
devested :  when  devested,  it  must  from  that  moment  go  to  the  person 
who  comes  in. 

(c)  2  P.  WHL  419.  (</)  1  Bra  C.  C.  81.  (<*)  Above  stated. 
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Ifi  HotoAiM  Y.  Combe,(f)  Thomas  Strode  bequeathed  the  residue 
of  his  personal  estate  to  trustees,  to  paj  the  legacies  given  by  his 
will,  and;  afler  payment  thereof,  as  to  two-third  parts  thereof,  for  the 
benefit  of  two  of  his  nieces,  in  the  manner  therein  mentioned,  and  as 
to  the  other  third  part,  in  trust  to  invest  it  iu  securities;  and  during 
the  joint  lives  of  his  niece  Grace^  and  of  W.  Hawkins  her  husband, 
or  until  some  one  of  the  children  of  his  said  niece  should  attain 
twenty-one,  to  lay  out  the  interest  in  like  manner,  to  accumulate 
ibr  the  benefit  of  the  issue  of  his  said  niece,  or  such  other  persons 
as  were  thereinafter  mentioned :  it  being  his  intent  that  his  said 
niece  during  the  life  of  her  husband,  or  her  said  husband  should 
not  receive  or  be  benefited  by  any  part  of  his  estate ;  and  in  case 
she  survived  him,  and  should  have  issue  by  him  or  any  future  hus- 
band, under  twenty-one,  he  then  directed  that  the  trustees  should 
pay  the  interest,  &c.  to  her,  or  to  some  other  person,  for  the  main- 
tenance and  education  of  such  children,  until  they  should  attain 
their  respective  ages  of  twenty-one ;  and,  upon  their  respectively 
attaining  that  age,  upon  trust  to  pay  and  transfer  the  funds,  and  all  ^ 
arrears  to  all  the  children  in  equal  shares ;  and  if  there  should  be  <^e 
child  only,  to  that  one  child  at  twenty-one.     And  in  case  his  said 
niece  should  survive  her  said  husband,  and  have  no  issue  then  living 
by  him,  or,  having  such  issu^,  they  should  die  under  twenty-one, 
then  to  pay  the  interest  to  Chrace  Hawkins  for  life,  with  remamdera 
over,  and  made  the  trustees  executors.    The  plaintiff  ThamaSy  the 
son  of  WiUiam  and  Grace  Hawkins^  attained  his  age  of  twenty-one 
in  1775,  and  Martha  Hawkins^  their  other  child, 'attained  that  age 
in  1782.     A  bill  was  filed  by  Thomas  and  Martha  Hawkins,  against 
the  defendant  Combe,  executor  of  the  surviving  executor  of  the  will 
of  Thomas  Strode,  and  against  WiUiam  Hawkins  and  Chrace  his 
wife,  for  the  interest  made  of  the  third  part  of  the  residue  bequeath- 
ed as  above,  since  the  plaintiff  T%omas  attained  his  age  of  twenty- 
one  ;  and  the  only  question  was,  whether  the  interest  vested  in  such 
children  as  should  be  living,  when  the  eldest  attained  his  age  of 
twenty-one.    The  Lords  Commissioners  Ashurst  and  Hotham,  de- 
termined that  the  accumulation  ceased  when  Thomas,  one  of  the 
children,  attained  twenty-one  ;  and  that  from  that  time  the  interest 
belonged  to  the  plaintiffs  in  equal  moieties. 

The  doctrine  of  the  preceding  cases  is  confirmed  by  the  judgment 
in  Skey  v.  Bames.{g)  In  that  case,  the  testator  bequeathed  all  his 
personal  estate  upon  trust,  (jsubject  to  the  life  interest  of  his  daugh- 
ter, and  to  her  appointment  by  will,  among  her  children,)  for  all  and 
every  the  children  of  his  daughter,  the  shares  of  sons  to  be  paid  at 
twenty-one,  and  of  daughters  at  that  age  or  marriage,  which  should 
first  happen  ;  but  in  case  there  should  be  no  such  issue  of  his  daiufh^ 
ter,  or,  being  such,  all  such  issue  should  die  without  issue  before 
his,  her,  or  their  respective  portions  should  become  payable  as 
aforesaid  ;  then  for  the  testator's  sister,  niece  and  nephew,  as  therein 
mentioned ;  with  power  for  the  trustees  to  apply  the  interest  of  the 
children's  portions  towards  their  maintenance  and  educaticm,  until 
their  respective  portions  became  payable.    The  testator's  daughter 

(/)  1  Bra  €•  C.  335.  (jr)  3  Meriv.  3S5. 
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survived  him,  and  afterwards  died  without  making  any  appointment, 
leaving  James  Skey,  (her  husband,)  the  plaintiff,  (her  son,)  the  de- 
fendant, Mary  Skey^  and  Frances,  Sarah,  and  Elizabeth  Skey,  (her 
daughters,)  surviving.  Elizabeth  died  in  January ,  1811,  under 
twenty-one,  unmarried,  and  intestate ;  Sarah  attained  twenty-one, 
but  died  in  October,  1811,  having  by  her  will  appointed  the  defend- 
ants, George  Skey  and  Mary  her  pister,  executor  and  executrix. 
Frances  also  attained  twenty-one,  but  died  in  1813,  intestate  and 
unmarried.  Administration  to  Elizabeth  and  Prances,  was  taken 
out  by  their  father,  James  Skey,  the  defendant.  The  question  was, 
as  to  the  share  of  Elizabeth,  who  had  died  under  twenty-one,  and 
unmarried,  to  which  the  plaintiff  claimed  to  be  entitled,  together 
with  the  defendant  Mary,  and  the  representatives  of  Sarah  and 
Frances,  by  right  of  survivorship.  The  defendant  James  Skey,  (the 
father,)  on  the  contrary,  insisted  that  the  share  of  Elizabeth  was  a 
vested  interest,  transmissible  to  her  personal  representatives,  and  he 
claimed  to  be  entitled  to  it  as  her  administrator.  And  Sir  William 
'Qrant,  M.  R.  decided  that  the  shares  having  vested  from  the  begin- 
ning, and  the  contingency,  on  which  they  were  to  be  devested,  not 
havmg  happened,  the  father,  as  representative  of  the  deceased  child, 
was  entitled  to  her  share.  In  the  course  of  an  able  judgment,  his 
Honour  observed,  '*  The  directing  payment  to  be  made  at  twenty- 
one,  does  not  postpone  vesting,  even  in  the  case  of  a  common  le- 
gacy, still  less  in  the  case  of  a  residue.'  There  is  indeed  a  clause 
authorizing  the  executors  to  apply  the  interest  and  dividends  of  the 
children's  portions  for  their  education,  maintenance,  or  other  benefit 
or  advantage  ;  but  there  is  nothing  that  can  exclude  their  right  to 
the  surplus  of  income  that  might  not  be  so  employed ;  nor  is  there 
any  thing  that  could  entitle  those,  who  are  to  take  in  the  event  of 
all  the  children's  dying  without  issue,  under  twenty-one,  to  claim 
the  surplus  interest  and  produce  of  the  residue  during  the  lives  of 
those  cnildren." 

Sect.  XII.  Of  interest^  where  a  residue  is  given  to  one  for  life^ 
'  with  remainder  over ;  and  it  is  either  given  generally^  or  to 
be  laid  out  in  lands,  or  in  the  funds,  or  upon  other  security^ 
and  there  is  not  any  trust  for  accumulation^  and  the  pro- 
perty is  making  interest:  and  herein^  of  residuary  pro- 
perty in  its  nature  perishing,  or  in  point  of  enjoyment 
future. 

1 .  Where  a  residue  of  personal  estate  is  given,  generally ^  to  one 
for  life,  with  remainders  over,  and  no  mention  is  made  by  the  testa- 
'  tor  respecting  the  interest,  nor  any  intention  to  the  contrary  to  be 
collected  from  the  Will,  the  rule  appears  to  be  now  settled  by  the 
recent  cases,  that  the  person  taking  for  life,  is  entitled  to  interest, 
from  the  death  of  the  testator,  on  such  part  of  the  residue  bearing  in- 
terest, as  is  not  necessary  to  be  appUed  for  the  payment  of  debts. 
And  it  seems  immaterial,  whether  the  residue  is  only  given  generally, 
or  directed  to  be  laid  out  with  all  convenient  speed  in  funds  or 
securities,  or  to  be  laid  out  in  lands. 

The  rule  has  been  Ions  unsettled,  and  the  cases  upon  it  conflict- 
ing, and  to  which  it  will  be  proper  to  advert  in  discussing  the  sub- 
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ject  of  the  present  section.  The  case  of  SUweU^.  Bemard,{h)  stated  in 
a  future  page,(i)  has  frequently  been  considered  as  establishing  the 
general  rule,  that  the  quasi  tenant  for  life  is  only  entitled  to  the  in- 
terest  of  the  residue  from  the  end  of  the  year  from  the  testator's 
death,  in  analogy  to  the  rule  in  the  case  of  a  general  legatee ;  the 
intermediate  interest /rom  the  death  forming  part  of  the  corpus  of 
the  residue ;  and  it* was  argued^  that  as  the  rule  of  administration 
gives  the  pecuniary  legatee  no  title  until  the  end  of  the  year,  it 
would  be  strange,  that  the  residuary  legatee,  who  takes  the  other 
part  of  the  residue  subject  to  the  pecuniary  legacy,  should  have  a 
prior  title. (ft)  But  it  should  seem  the  analogy  does  not  hold,  inas- 
much as  the  situation  of  the  general  legatee  is  very  different  from 
that  of  the  tenant  for  life  of  the  residue;  the  rule  respecting  the 
general  legatee  only  postpones  the  payment  of  the  corpus  of  the 
gift,  tp  which,  in  the  event  of  his  death  before  the  end  of  the  year, 
his  representative  would  be  entitled  ;  while,  if  it  were  applied  to 
the  interest  of  the  tenant  for  life,  as  it  has  been  supposed  to  have 
been  settled  in  SUweU  v.  Bernard^  the  tenant  for  fife  might  be 
altogether  deprived  of  any  benefit  under  the  will  by  his  death  be- 
fore the  end  of  the  year. 

In  the  subsequent  case  of  Feams  v.  Youngj(l)  Lord  Eldon  said 
that  it  was  then  not  very  well  settled,  whether  the  tenant  for  life  was 
entitled  to  the  interest  from  the  death,  or  from  a  year  afterwards ; 
and  in  the  more  recent  case  ofAngerstein  v.  Martin,{m)  also  stated 
in  a  future  page,(n)  his  Lordship  said,  that  if  in  the  case  of  SitweU 
V.  Bernard  he  gave  reason  to  lay  down  any  such  general  rule  he 
could  only  say  he  did  not  use  his  usual  caution  in  guarding  himself 
from  being  misunderstood.' 

The  case  of  Stott  v.  H(Mingworthy[o)  it  appears,  was  appealed 
from,  and  afterwards  compromised  ;(p)  and  both  it  and  Taylor  y. 
Hibbert{q)  must  be  considered  as  now  over-ruled  by  the  recent  de- 
cision of  dngerstein  v.  Martin,  and  Hewitt  v.  Morris.{r) 

In  the  case  pf  Stott  v.  HoUingworth  and  another,  fViUiatn  Com- 
forihfhy  will,  in  1801,  bequeathed  the  residue  of  his  personal  estate 
to  J.  WagteU  and  /.  WethereU,  upon  trust,  after  payment  of  his  debts 
and  legacies,  to  pay  the  net  interest,  dividends,  and  proceeds  there- 
of between  his  two  sisters,  Dorothy  and  Jane  Comforth,  and  the 
survivor,  for  their  respective  lives,  and  the  life  of  the  survivor  ;  and 
after  their  deaths,  in  trust  for  the  testator's  godson,  William  Cam- 
forth  LoweSy  absolutely.  And  the  testator  devised  to  his  trustees 
his  mortgage  estates  to  enable  them  the  better  to  call  in  the  money, 
and  facilitate  and  expedite  the  execution  of  the  trusts  of  his  will : 
^d  appointed  his  trustees  executors.  The  testator  died  in  1803,  with- 
out revoking  his  will,  and  PTethereU  alone  proved  it.  The  testator's  re- 
siduary personal  estate  consisted  chiefly  of  money  due  on  bonds, 
mortgages,  and  other  securities  carrying  interest,  and  of  money  in 
the  funds.  So  much  of  the  testator's  personal  property  as  was  not 
secured  and  carrying  interest,  (except  what  was  specifically  disposed 
of)  was,  long  before  the  expiration  of  the  year  from  the  testator's 

(A)  6  Ves.  520.        (0  Infra.  (k)  Stott  v.  NciiingVforth,  3  Mad.  161. 

(/)  9  Ves,  549.  553.     (m)  1  Tuni.-23Z      (n)  Irifra,  p.  239.     (o)  3  Ma«i  161. 
i/i)  1  Turn.  243.    (g)  1  Jac  &  WaL  308.    (r)  1  Turn.  241.  stated  in/ra,  p.  24a 
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death,  converted  into  money  by  the  acting  executor,  and  placed  out 
at  interest  by  him  on  securities  taken  in  his  own  name.     WiUiam 
Cornferth  Lowes  died  intestate  in  the  lifetime  of  Dorothy  and  Jane 
Cornforih:  and  letters  of  administratidh  were  granted  to  the  plain- 
tiffsas  two  of  his  next  of  kin.     fVetherelldied  in  1813,  and  appointed 
the  defendants  executors  of  his  will,  who  proved  the  same.    Jane 
Corr^orthdied  in  The  lifetime  of  WethereU^'dind  of  Dorothy  Cornferth^ 
to  whom,  after  WethereWs  death,  letters  of  administration  of  the  un- 
administered  personal  estate  of  the  testator  WiUiaim  Cornforthy  with 
his  will  annexed,  were  granted.    Dorothy  Cornforth  died  in  1816, 
and  letters  of  administration  of  the  personal  estate  of  the  testator, 
unadministered  by  WethereU  and  Dorothy  Cornforth^  with  the  will 
annexed,  were  granted  to  the  plaintiffs ;  who  filed  their  bill,  stating 
the  above  facts,  and  further  stating  that  WethereU  had  paid  to  Jane 
and  Dorothy  Cornforth^  as  residuary  legatees  for  life,  several  sums 
to  the  amount  of  8001.  and  upwards,  in  respect  of  the  interest  which 
accrued  from  such  part  of  the  testator's  personal  estate  placed  out 
on  securities,  as  carried  interest  from  the  testator's  death  until  the 
expiration  of  the  first  year ;  they  claimed  to  be  entitled  to  the  whole 
of  what  accrued,  in  respect  of  such  personal  estate  carrying  interest, 
from  the  testator's  death  until  the  end  of  the  year ;  such  interest,  as 
they  contended,  forming  part  of  the  capital  of  the  testator's  residuary 
personal  estate,  and  as  such  ought  to  have  been  placed  out  by 
fVetherdl  on  securities  at  interest  for  tl^e  benefit  of  WWiam  Corn- 
forth  Jjowesy  after  the  death  of  the  survivor  of  Jane  and  Dorothy 
Cornforth.    And  the  plaintiffs  further  insisted  that,  as  the  personal 
representatives  of  ffilUam  Cornforth  LoweSy  they  were  entitled  to 
be  paid  by  the  defendant  HoUingworthj  the  personal  riepresentative 
of  nethereU,  out  of  WethereWs  personal  assets,  the  amount  of  what 
he  so  paid  to  the  tenants  for  life.    Sir  John  Leach,  V.  C.  observed, 
^*  A  pecuniary  legacy  is  part  of  the  residue  after  payment  of  debts; 
^od  the  rule  of  administration  gives  to  the  pecuniary  legatee  no 
title  until  the  end  of  the  year.  '  It  would  be  strange  that  the  resi- 
duary legatee,  who  takes  the  other  part  of  the  residue,  subject  to 
the  pecuniary  legacy,  should  have  a  prior  title.    It  is  a  legal  pre- 
sumption, that  until  the  end  of  the  year  the  residue  cannot  be  as- 
certained ;  and  it  seems  the  plainer  rule  to  hold,  that  what  is  ascer- 
tained at  the  end  of  the  year  to  be  residue,  shaJl  be  the  capital,  to 
die  interest  of  which  the  tenant  for  life  of  the  residue  shall  be 
entitled." 

Sir  Thomas  Plwrner,  M.  R.,  in  the  subsequent  case  of  Taylor  v. 
Hibberty{s)  adopted  the  same  rule.  In  that  case,  Simon  Taylor^  by 
will,  in  1808,  devised  real  estates  to  the  use  of  his  nephew  Sir  S. 
R.  JB.  Taylor^  for  life,  with  remainders  to  his  children  in  strict  set- 
tlement, with  remainders  to  the  testator's  niece  A.  S.  Watson^  and 
ber  issue,  in  like  manner,  with  divers  remainders  over;  and  directed 
his  executors  to  lay  out  his  residuary  personal  estate  in  the  purchase 
of  real  estate,  to  be  settled  to  the  same  uses.  The  testator  died  in 
1813.  The  bill  was  filed  by  Sir  S.  R.  B.  Taylor  for  the  execution 
of  the  trusts  against  the  executors,  and  against  A.  S.  Watson,  the 
leoaDt  for  Kfe  m  the  remainder  (af^wards  Mrs.  Watson  Taylor ,) 

.  (#)  I  Jac.  &  WaL  306. 
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together  with  her  husband  and  son.  Upon  the  death  of  Sir  5.  R. 
B.  Taylor  without  issue,  the  suit  was  revived  by  his  personal  repre- 
sentative. Sir  S.  R.  B.  Taylor  had  in  his  lifetime  received  from 
the  executors  the  dividends  and  interest  x>f  the  residue  of  the  testa- 
tor's personal  estate  from  the  end  of  one  year  (rfter  his  death.  And 
the  question  was,  whether  he  was  entitled  to  the  dividends  and  in- 
terest accrued  'ffom  the  death  of  the  testator  to  the!  end  of  the  first 
year  ?  And  his  Honour  dismissed  the  bill  with  costs ;  considering 
that  there  was  not  any  indication  of  the  testator's  intention,  in  the 
case  before  him,  to  take  it  out  of  the  rule,  which  he  conceived  to 
have  been  laid  down  by  Lord  Eldon  in  Sitwell  y.  Bimard.  In  the 
course  of  bis  judgment,  his  Honour  observed,  that  he  thought  it  ap- 

{ reared  to  be  the  intention  of  Lord  Eldon  in  Sittoelly.Bemardy  "to 
ay  down  generally,  that  by  analogy  to  that  rule,  by  which  legatees 
are  held  entitled  in  all  cases  at  the  end  of  the  year  from  the  testa- 
tor's death,  one  year  ought  to  be  considered,  in  the  absence  of  par- 
ticular circumstances,  a  reasonable  period  to  collect  the  testator's 
estate,  and  to  invest  it  in  a  purchase.  It  was  his  purpose  to  decide 
it  generally." 

Notwithstanding,  however,  the  ambiguity  which  may  be  thought 
to  attach  upon  the  language  of  Lord  Eldon^  in  his  judgment  of  Stt- 
irellv.  Bernard^  it  is  difficult  to  conceive  his  Lordship's  meaning  to 
have  been  that  which  is  imputed  to  him  by  Sir  Thoinas  PlumeTy  in 
Taylor  v.  Hibberty  when  we  advert  to  bis  Lordship's  observation  in 
Feama  v.  Ybiing,(f)  and  to  his  judgment  in  Gibson  v.  Bott^  decided 
after  SitweUv.  Bernard  ;  for  if  the  rule  were  laid  down  generally  in 
the  latter  case,  as  supposed,  it  was  shortly  after  violated  in  the  case 
of  Gibson  v.  Batty  which  will  be  cited  in  the  next  section. 

But  to  proceed  with  the  cases  which  establish  the  rule,  as  before 
stated. 

In  Feams  v.  Youngs  James  Feams,  by  will,  in  1797;  bequeathed  to 
his  wife  Hannah^  the  interest  of  one  half  of  his  "  property"  daring 
her  life,  with  libert]^uring  her  life  to  dispose  of  one  half  thereof  to 
whomsoever  she  might  thinK  proper  at  her  decease  ;  the  other  half 
to  devolve  at  her  death  to  his  daughter  Louisa.    The  other  half  of 
his  said  '^  property"  the  testator  gave  to  his  said  daughter ;  and  ap- 
pointed his  wife  and  two  other  persons  executors.    Under  a  decree, 
upon  the  bill  of  the  infant  daughter  of  the  testator  against  the  exe- 
cutors, the  Master  stated  the  accounts  of  the  principal  and  interest 
of  the  testator's  estate  ;  and  as  to  the  sum  of  2070L  13*.  included  in 
the  sum  of  276d{.  5s.  lOd.  appearing  as  interest  money,  the  report 
stated  that  it  arose  under  the  following  circumstances  :  The  testator 
was  partner  in  a  wine  merchant's  house  at  Madeira^  and  by  articles 
of  partnership  it  was  provided,  that  in  case  of  the  death  of  either  of 
the  partners  before  the  expiration  of  the  partnership,  which  was  for 
seven  years,  the  business  should  be  carried  on  for  the  joint  account 
of  the  survivors,  and  the  representatives  of  the  deceased  partner, 
until  the  30th  day  of  June  next  following,  provided  the  death  hap- 
pened at  the  distance  of  three  months  before  that  day,  otherwise  to 
continue  until  the  same  date  the  following  year ;  that  the  partner- 
ship should  then  determine,  an  account  be  stated  and  delivered,  and 
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the  balance,  which  might  be  liquidatedi  should  be  divided,  and  ^e 

Eroportional  share  of  the  deceased  or  his  representative^  paid ;  one 
alf  at  the  end  of  one  year,  and  the  other  half  at  the  end  of  two 
years  after  such  termination.  The  balance  had  been  paid  accord- 
ingly. The  testator  having  died  in  the  latter  end  of  May  1797, 
there  were  thirteen  months  of  the  term  unexpired,  and  his  propor- 
tion of  the  profits  during  that  time  amounted  to  207%L  129,  of  which 
the  widow  claimed  one  half,  namely,  1035{.  6s.  6a.  which  the  Mas- 
ter allowed  was  due  to  her  in  the  nature  of  interest,  money  accrued 
due  after  the  death  of  the  testator.    Exceptions  were  taken  by  the 

ElaintiiT,  on  the  ground,  that  the  sum  claimed  by  the  widow  ought  to 
ave  been  disallowed,  as  having  arisen  from  the  profits  of  the  testator's 
capital  in  trade,  and  not  from  interest  of  property.     And  Lord  Eldon 
allowed  the  exception,  and  decided  that  the  widow  ought  to  havci 
from  the  death  to  the  termination  of  the  partnership,  interest  at  a 

S'ven  rate,  and  not  the  profit;  and  then,  at  the  end  of  the  partnership, 
e  capital  by  the  9jrticles  was  a  dead  fiind,  in  moieties  for  one  and 
two  years ;  but  she  was  not,  therefore,  to  be  deprived  of  interest  upon 
it,  but  was  entitled  to  interest  upon  the  capital,  though  dead,  with 
reference  to  the  circumstance,  that  one  half  was  not  to  be  collected  till 
the  end  of  one  year,  the  other  not  till  the  end  of  two  years ;  calcu- 
lating what  was  then  the  value  of  the  same  respectively;  for  instance, 
the  value  of  lOOOZ.  payable  at  the  end  of  one  year,  and  another  sum  of 
1000{.  payable  at.  the  end  of  two  years ;  and  his  Lordship  declared, 
that  the  minutes  must  be  arranged  upon  that  principle.  In  the  course 
of  his  judgment,  his  Lordship  observed,  that  in  the  case  before  him 
there  was  great  difficulty  as  to  the  arrangement ;  and,  making  his 
decree,  he  appears  to  have  conformed,  as  closely  as  the  peculiar 
circumstances  of  the  case  would  allow,  to  the  rule  he  had  previously 
laid  down ;  namely,  "  what  was  not  specifically  given,  and  con- 
sisted of  an  interest  wearing  out,  or  an  interest  at  present  saleable, 
but  in  point  of  enjoyment  fiiture,  the  whole  is  converted  into  money 
in  a  question  between  the  tenant  for  life  and  the  remainder-man ;'' 
and  his  Lordship  observed,  that  though  the  general  rule  as  to  lega- 
tees was,  to  give  interest  from  the  end  of  one  year  from  the  death, 
he  had  seen  a  variety  of  decrees,  directing  inquiries  how  much  of 
the  fund  had  arisen  from  interest,  and  how  much  firom  capital ;  in 
order  to  determine  between  the  tenant  for  life  and  remainder-man. 
His  Lordship  considered  the  capital  formed  at  the  end  of  thirteen 
months,  but  riot  payable  until  one  and  two  years  after,  as  analogous 
to  the  case  of  a  bond,  of  which  a  testator  dies  possessed,  for  secur- 
ing the  payment  of  a  sum  of  money  two  or  three  years  after  his  death 
without  interest ;  in  which  case,  as  between  the  tenant  for  life  and 
remainder-man,  a  value  must  have  been  set  upon  it  at  that  time,  and 
of  its  present  worth  the  tenant  for  life  would  be  entitled  to  interest 
ai  least  firom  the  end  of  one  year.  With  respect  to  the  year  in  which 
the  profit  was  making  upon  the  testator's  capital,  his  Lordship  con- 
sidered that,  as  the  capital  was  employed  in  trade,  and  making  much 
greater  interest  than  four  or  five  pounds  per  cetU^i  it  would  be  hard 
if  the  widow  were  not  entitled  to  profit  or  interest.  And  he  then 
made  tlie  observation  before  stated,  that  it  was  not  very  well  settled, 
whether  the  tenant  for  life  was  ^titled  to  interest  fi-om  the  death  or 
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from  a  yes^r  afterwards ;  that  the  first  payment  of  an  aniittity  vms 
made  at  the  end  of  a  year ;  and  an  annuitant  was  no  more  than  te- 
nant for  life  of  part  of  the  capital. 

The  reader  will  observe  that  this  case,  so  far  ais  respects  the  in- 
terest on  the  amount  of  capital  at  the  testator's  death,  is  an  authori- 
ty for  the  rule,  as  now  established. 

The  next  case  is  Angerstein  v.  Mftriin  ;{u)  John  Julius  AngersMny 
by  will,  in  1 823,  devised  freehold  estates  in  J^orfolk,  lAncetn^  and 
Stgffblk,  to  Sir  Oeorge  Martin  and  Andttw  Henry  Thomson  and  their 
heirs  to  the  use  of  John  Angerstein  for  life,  with  remainders  ot^  to 
the  children  of  John  for  life  respectively,  with  divers  remainders  to 
their  children  in  strict  settlement.  The  testator  bequeathed  the 
residue  of  his  personal  estate  to  his  said  trustees,  upon  trust  to  con- 
vert it  into  money;  and  as  to  four  tenth  parts  thereof,  with  all  con- 
venient speed  (with  the  consent  o(  John  Angerstein^  during  his  life, 
&c.,)  to  invest  the  same  in  the  purchase  of  lands,  to  be  settled  to  the 
uses  thereinbefore  declared  of  his  JVbr/b/fc  estates;  with  a  proviso, 
that  in  the  meantime,  and  until  the  said  four  tenth  parts  of  the  said 
trust  monies  should  be  laid  out  and  vested  in  a  purchase  or  pur- 
chases, it  should  be  lawful  for  the  trustees,  with  such  consent  as 
aforesaid,  from  time  to  time  to  invest  the  same  in  their  names,  in 
stocks,  itinds,  government,  or  real  securities ;  the  dividends,  &c. 
thereof  to  be  applied,  as  the  tents  and  profits  of  the  real  estate  when 
purchased.  And  as  to  the  remaining  tenth  parts  of  the  trust  mo- 
nies, the  testator  directed  the  trustees  to  invest  them  in  the  pur- 
chase of  lands,  to  be  settled  to  the  uses,  (Slc.  before  declared  of  his 
Lincoln  and  S^ffvlk  estates,  with  a  like  power  of  investing  the  mo- 
nies in  the  meantime  in  stock,  &c.  The  testator  appointed  the  trus- 
tees his  executors;  and  died  on  the  29th  of  January  1823,  leaving 
the  said  John  Angerstein  his  only  son,  and  John^s  -several  children 
named  in  the  will,  living  at  the  testator's  decease  ;  but  none  of  the 
grandchildren  had  any  issue.  The  testator  died  possessed  of  a  very 
large  personal  estate ;  the  interest  of  the  clear  residue  in  the  hands 
of  the  executors  amounted  to  many  thousand  pounds  per  annum. 
John  Anger st^n^  within  a  year  after  the  testator's  death,  filed  his 
bill  against  his  children,  the  tenants  for  life  in  remainder,  and 
against  the  executors,  for  the  purpose  of  having  the  question 
determined  whether  he,  the  plaintiff,  was  entitled  to  the  annual 
interest  of  the  clear  residue  of  the  testator's  personal  estate, 
from  the  time  of  his  death,  or  whether  the  amount  of  such 
interest,  during  the  first  year  afler  the  testator's  death,  formed 
part  of  the  general  residue  of  the  testator's  personal  estate,  for 
the  benefit  (after  the  expiration  of  the  first  year)  of  th)e  plaintiff  dur- 
ing his  life,  and  of  the  devisees  in  remainder  after  the  death  of  the 
plaintiff.  The  defendants,  the  executors,  stated^  that  they  were  pre- 
pared to  advance  300,0002.  in  case  an  eligible  purchase  should  offer ; 
and  they  submitted  that,  had  such  purchase  and  settlement  been 
made,  the  tenant  for  life  would  have  been  entitled  to  the  rents  firom 
the  date  of  the  contract.  Lord  Eldon  decided,  that  the  tenant  for 
life  was  so  entitled  from  the  dee^h  ;  observing,  *^  The  question  then 
i8»  whether^  as  the  testator  has  given  the  tenant  for  life  an  immediate 

(i*)  1  Turn.  332. 
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interest  in  the  real  estates,  and  has  directed  that  if  in  the  course  of 
the  year  an  estate  should  be  bought,  the  tenant  for  life  should  be 
entitled  to  the  rents  from  the  time  of  tlie  purchase,  althoi^b  the 
year  has  not  elapsed,  and  has  also  directed  as  to  the  personal  estate, 
that  it  shall  be  laid  out  on  mortgage,  or  in  the  stocks,  a  direction 
which  would  not  compel  the  trustees,  if  they  found  money  on  good 
security,  to  call  it  in,  there  can  be  any  inconvenience  in  saying,  that 
the  tenant  for  life  is  entitled  to  the* interest  of  the  personal  estate 
from  the  death  of  the  testator.  This  case  is  clearly  distinguishable 
from  those,(a:)  to  which  I  have  referred,  I  think  with  respect  to  the 
interest  of  so  much  of  the  personalty  bearing  interest,  as.  is  not  ne- 
cessary to  be  applied  for  the  payment  of  debts  or  legacies,  the  te- 
nant for  life  is  entitled  to  it  from  the  death  of  the  testator.  I  know 
of  no  case,  which  prevents  executors,  if  they  choose,  from  paying 
legacies,  on  handing  over  the  residue  within  the  year ;  and,  if  it 
is  clear,  currente  anno,  that  the  fund  for  the  payment  of  debts  and 
legacies  is  sufficient^  there  can  be  no  inconvenience  in  so  doing." 

The  last  case  is  Hewitt  v«  Monis,{y)  which  differs  from  the  case 
last  stated,  in  the  circumstance,  that  the  personal  estate  was  not  di- 
rected to  be  Urid  out  in  land.    In  that  case,  Robert  Hewilt,  by  will, 
in  1810,  gave  the  residue  of  his  estate  and  effects  to  his  executors, 
upon  trust  to  convert  into  money  such  parts  thereof,  as  should  not 
consist  of  money  or  stocks,  and,  after  payment  of  his  debts  and  le- 
gacies, to  invest  his  residuary  estate  and  effects  in  the  purchase  of 
government  or  other  stocks  or  securities,  and  stand  possessed  there- 
of, upon  trust,  as  to  one  moiety,  to  pay  the  interest,  dividends,  &c. 
as  and  when  the  same  should  arise,  to  niUiam  Hewitt  for  life  ^  and 
after  his  death  to  pay  an  annuity  to  his  wife  for  life,  and  subject  to 
an  annuity,  upon  trust  for  the  benefit  of  the  children  of  the  said 
WiUiam  Hewitt ;  and  for  default  of  issue,  then  upon  the  like  trusts 
for  the  benefit  of  the  children  of  John  Hewitt;  and  as  to  the  other  moie- 
ty, upon  trust  for  John  Hewitt  for  life ;  and,  after  his  decease,  upon 
trusts  for  the  benefit  of  his  widow  and  children,  similar  to  those  de- 
clared of  the  other  moiety,  in  favour  of  the  widow  and  children  of 
WUliam.    The  testator  appointed  Thomae  Morris  and  three' others 
his  executors.     After  the  testator's  death  in  1820,  William  Hewitt 
and  Sarah  his  wife,  and  John  Hewitt  and  Anne  bis  wife,  and  several 
chidren  of  John  filed  their  bill  against  the  executors  for  the  usual 
accounts,  i&c.     WiUiam  Hewitt  died  in  1823,  without  having  had 
any  children,  and  by  will  appointed  the  plaintiff,  Sarah  Hewitt,  his 
executrix ;  who,  with  John  Hewitt^  presented  a  petition  that  the 
sum  of  3742.,  the  amount  of  interest  and  dividends  which  had  accrued 
due  on  the  stocks,  or  funds,  in  which  the  testator's  property  was 
invested  at  the  time  of  his  death,  and  which  did  not  arise  from  any 
investment  of  the  testator's  estate  made  by  his  executors  subsequent 
to  his  death,  might  be  paid  to  them  in  equal  shares.     And  Lord 
Eldon  granted   the  petition.    In  giving  judgment,  his  Lordship 
said,  ^'The  question  in  this  case  is,  whether,  upon  the  true  con- 
struction of  this  will,  the.  tenant  for  life  is  to  havp  the  interest  which 
proceeds  from  the  fund,  so  far  as  it  is  not  necessary  to  be  distribu- 

(x)  SUwell  V.  Bernard,  Entwkik  v.  Markland^  and  Stuari  v.  Bruere,  Stated  in 
the  next  sectian.  (y)  1  Turn.  341, 
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ted  for  the  payment  of  debts  and  legacies,  from  the  death  of  the 
testator ;  or  whether  that  interest  for  the  first  year  is  to  be  added  to 
the  bulk  of  the  residue.  My  opinion  upon  this  will  is,  that  the  te-» 
nant  for  life  is  entitledito  that  interest.  SUwM  v.  Bernard  appears 
to  have  been  much  misunderstood,  at  least  as  to  what  I  meant  by 
it.  In  that  case  there  was  an  express  direction  that  the  interest 
should  accumulaie,  and  be  laid  out  in  the  purchase  of  land,  and  the 
question  was,  not  whether  the  parties  to  take  for  life,  were  to  take 
from  the  death  of  the  testator,  but  where  the  accumulation  was  to 
stop,  regard  being  bad  to  the  fact,  that  if  it  was  not  stopped  some- 
where, the  tenant  for  life  might  have  no  benefit  at  all ;  the  Court 
could  not,  against  the  express  directions  of  the  will,  say  that  the 
tenant  for  life  should  be  entitled  firom  the  death  of  the  testator  ;^  but, 
it  being  clearly  intended  that  he  sljould  have  some  benefit,  it  was 
necessary  to  fix  a  time  -from  which  he  should  be  entitled.  I  cannot 
infer  from  what  I  have  done  in  one  case,  as  to  stopping  the  accu- 
mulation of  interest,  that  the  interest  is  to  accumulate  in  another ; 
I  therefore  think  that  the  prayer  of  this  petition  is  right,  and  must 
be  granted.'^ 

In  addition  to  the  rule  established  by  the  two  preceding  cases, 
we  may  observe,  that,  as  between  the  tenant  for  life  and  the  re^ 
mainder-man,  where  the  residue  consists  in  part,  or  wholly  of  pfo- 

Eerty  in  its  nature  perishable^  and  daily  wearing  out,  such  as  lease- 
olds  (not  specifically  given)  the  tenant  for  life  will  not  be  entitled 
to  the  annual  produce,  which  the  property  so  wearing  out  is  actually 
making,  but  to  interest  on  the  estimated  value  from  the  death.  This 
principle  was  laid  down  in  Feams  v.  Young,  and  acted  upon  in 
Gibson  v:  Bott,{z)  next  stated. 

In  the  latter  case,  Thomas  Dawson,  by  will,  in  1799,  bequeathed 
the  residue  of  his  personal  estate  and  effects,  subject  to  debts  and 
legacies,  to  his  executors,  upon  trust,  as  soon  as  conveniently  might 
be,  after  his  decease,  to  sell  and  convert  into  ready  money  so  much 
thereof  as  should  not  consist  of  money,  or  of  money  already  invested 
in  the  public  funds ;  and  place  out  the  purchase  money,  together 
with  his  other  ready  money  in  the  public  funds,  or  upon  real  or 
government  securities  at  interest ;  and  he  directed  that  they  should 
stand  possessed  thereof,  and  of  the  interest  and  dividends,  and  of  the 
funds  and  securities,  wherein  the  same  should  be  invested,  upon 
trust,  as  to  one  moiety,  to  pay  the  clear  annual  interest  and  divi* 
dends  to  his  daughter,  /.  Uavies,  for  life,  and  after  her  death,  to 
apply  and  dispose  of  the  said  moiety  of  all  the  said  stocks  and  secu- 
rities, 6lc,  for  the  use  and  benefit  of  all  the  children  of  /.  Davies, 
who  were  or  should  attain  twenty-one,  equally,  if  more  than  one. 
The  testator  made  a  similar  disposition  of  the  other  moiety  of  the 
fiinds,  in  favour  of  his  other  daughter,  Latitia  Gibson,  and  her  chil- 
dren; and  directed,  that,  if.  his  said  daughters,  or  either  of  them, 
should  die  without  leaving  any  child,  who  should  attain  twenty-one, 
the  trustees  should  stand  possessed  of  her  half  share  in  the  funds, 
&t.  upon  the  same  trusts,  &rC.  for  the  benefit  of  his  surviving  daugh- 
ter and  her  issue,  as  were  expressed  concerning  her  originu  moiety. 

(2)  7  Vca.  89.  infra. 
TOL.  II.  H   h 
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The  testator  died  upon  the  14th  of  ^pril  1799.  Part  of  hi«  personal 
estate  consisted  of  a  leasehold  estate  in  Esmx^  of  about  450  acres, 
held  for  a  term  of  thirty-nine  years,  at  a  rent  of  3151.  a  year,  part  of 
which,  about  210  acres,  were  let  by  the  testator  at  annual  rents, 
amounting  to  4071. 12«.  6d.;  and  theremainder  about  240  acres,  were 
in  his  own  possessioui  Upon  that  part  of  the  farm,  which  he  occupied, 
there  was  considerable  live  stock.  E.  Gibwn^  one  of  the  executors, 
managed  the  farm  from  the  testator's  death  till  the  following  Mi- 
chadmas;  when  the  whole  farm  was  sold  by  the  executors,  with  all 
the  live  and  dead  stock  and  crops ;  and  the  money  produced  by  the 
sale  was  invested  in  the  funds.  Between  the  testator's  death  and  the 
sale,  a  considerable  profit  was  produced,  not  only  in  respect  of  the 
crops,  but  by  the  increase  of  calves,  lambs,  and  pigs,  and  the  im-^ 
proved  state  of  the  cattle,  whicl\,  at  the  death  of  the  testator,  were 
m  bad  condition  from  the  effect  of  the  preceding  winter.  Some 
other  leasehold^ estates,  of  which  the  testator  was  possessed,  could 
not  be  sold  on  account  of  defects  in  the  title.  The  clear  residue  was 
yery  considerable.  The  bill  was  filed  by  GibMon  and  wife  for  an 
account  of  the  personal  estate,  as  it  stood  at  the  death  (tf  the  testator f 
praying  t<<at  a  value  might  be  set  upon  the  farming  stock,  cattle, 
growing  crops,  and  leasehold  estates,  as  they  were  on  the  iAih  of 
April  1799 ;  that  the  clear  residue  on  that  day^  might  be  ascer- 
tained :  for  an  account  of  the  produce  and  profits  arising  from  the 
farm,  and  the  increase  of  cattle  and  rent  of  the  leasehold  estates 
from  that  time  till  the  sale ;  that  the  clear  residue  of  the  personal 
estate,  as  it  stood  at  the  death  of  the  testator ^  might  be  invested  in 
the  three  per  cent*  Bank  annuities,  &c.  and  that  what  should  i4>pear 
to  have  arisen  from  the  produce  and  profits  of  the  said  faim  and  in* 
crease  of  cattle,  and  by  the  rents  received  from  the  i4th  of  April 
1799,  might  be  declared  to  belong  and  be  paid  to  F.  DavieSj  and  to 
the  plaintiff,  £.  Cribsonf  in  right  of  his  wife,  in  equal  moieties;  or 
that  a  compensation  might  be  made  for  the  delay  of  the  sale.  The 
other  executors  stated  by  their  answer,  that  the  sale  was  postponed 
to  Michaelmas  as  the  most  convenient  time,  and  most  for  the  benefit 
of  the  parties  interested,  with  the  concurrence  of  the  plaintiff.  Lord 
Eldon,  C.  said ;  *'  If  an  annuity  is  given,  the  first  payment  is  made 
at  the  end  of  the  year  from  the  death  :  but  if  a  legacy  is  given  for 
life,  with  remainder  over,  no  interest  is  due  till  the  end  of  two  years. 
It  is  only  interest  of  the  legacy ;  and  till  the  legacy  is  payable, 
there  is  no  fund  to  produce  interest.  I  remember  when  it  was  not 
clear  in  the  case,  of  the  annuity,  though  it  is  so  now,  certainly.  As 
to  legacies,  there  is  no  other  direction  given  now,  than  to  compute 
interest  from  the  end  of  a  year  from  the  death  ;  except  where  the 
will  directs  any  other  time."  His  Lordship,  after  hearing  the  coun- 
sel's reply  for  the  plaintiffs,  proceeded  thus :  ^'  The  utmost,  that  can 
be  contended  by  the  plaintiffs  is,  that  what  is  directed  to  be  done, 
shall  be  considered  as  done.  They  can  only,  therefore,  claim  in- 
tercst  upon  the  capital,  as  it  was  at  the  death.  But  here  the  capital 
is  much  increased.  When  a  testator  gives  interest  of  a  fund,  to  be 
created  by  a  sale  as  soon  as  conveniently  can  be,  he  means  only  the 
interest  from  the  time  the  property  can  conveniently  be  sold.  The 
whole  practice  of  the  Court  is  against  such  special  directions  as  to 
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the  value  t>f  the  property  at  the  time  of  the  death.  The  old  au- 
thorities say,  that  if  the  testator's  fund  is  carrying  interest,  the  lega- 
cy shall :  but  is  not  that  exploded  now  by  every  daar's  practice  ? 
Suppose  him  to  have  stock  only,  no  other  property  :  yet  now  no  in- 
terest is  given  upon  legacies  till  the  end  of  a  year.  As  to  the  case 
of  an  annuity,  that  I  mentioned  yesterday,  I  find,  by  a  manuscript 
note,  that  I  inquired  from  Baron  7%omp«on,  when  a  Master  in  Chan- 
cery, and  from  some  other  Masters,  who  stated,  that  there  was  no 
settled  opinion  upon  it ;  but  the  better  practice  was  to  calculate  it 
as  payable  at  the  end  of  a  year.  They  doubted,  whether,  if  a  sum 
of  money  was  directed  to  be  placed  out  to  produce  an  annuity,  that 
was  to  be  considered  as  a  legacy  payable  at  the  end  of  a  year,  or  as 
an  annuity,  payable  from  the  death.  As  to  the  leasehold  premises, 
that  could  not  be  sold,  they  cannot  be  considered  otherwise  than  as 
property,  which  it  was  for  the  benefit  of  all  parties  to  suffer  to  remain 
in  specie;  upon  that  I  think  the  plaintiifs  may  have  interest  upon 
the  value  from  the  death  ;  for  there  is  a  consideration  for  that.  The 
best  decree  in  this  cause,  will  be  to  declare  that  the  property  to  be 
converted  has  been  converted  in  a  reasonable  time  ;  that  the  persons 
entitled  for  life  should  have  the  intierest  from  that  conversion ;  and 
as  to  the  other  leasehold  premises,  that  it  being  for  the  interest  of 
all  parties,  that  they  should  not  be  sold,  a  value  shall  be  set  upon 
them,  and  the  persons  entitled  for  life  shall  have  interest  at  four  per 
cent,  upon  that  value,  from  the  death  of  the  testator." 

In  the  above  case,  the  Reader  will  observe,  that  the  leasehold 
was  directed  to  be  converted  ;  but  that  the  conversion  could  not  be 
effected  ;  but,  it  is  presumed,  that-  the  direction  would  not  make 
any  difference  in  the  application  of  that  rule  last  stated,  where 
the  leasehold  is  making  annual  return  or  other  profit,  in  analogy 
to  the  reasoning  of  Lord  Eldatij  in  Feams  v.  Young,  respecting 
the  interest  from  the  death,  on  the  testator's  capital  during  the  first 
year. 

The  above  case  seems  also  to  establish  a  further  rule,  and,  in  a 
measure,  an  exception  to  the  rule  that  interest  will  be  allowed  to  the 
tenant  for  life  from,  the  death.  The  exception  alluded  to  is  this, 
that  where  residuary  property  is  directed  to  be  converted,  as  in  the 
last  case,  and  it  has  been  converted  within  the  first  year  after  the 
death,  the  tenant  for  Hfe  will  be  entitled  only  from  the  time  of  the 
conversion ;  and  it  seems  that  Lord  Eldon  determined  this,  in  con- 
formity with  the  presumed  intention  of  the  testator ;  for  his  Lordship 
remarks,  in  the  course  of  his  judgment,  "When  a  testator  gives  in- 
terest of  a  fund,  to  be  created  by  a  sale  as  soon  as  conveniently 
can  be,  he  means  only  the  ianterest  from  the  time  the  prepay  can 
conveniently  be  «oM." 

In  this  place  we  may  further  observe,  that  where  the  residue  to 
be  converted  consists  of  property  in  point  of  enjoyment  future,  and 
not  bearing  interest  or  making  profit,  as  in  the  case  of  a  bond,  put 
by  Lord  Eldon  in  Feams  y.  Toungy{a)  for  securing  a  sum  of  money 
on  a  future  day  :  there  the  tenant  for  life  will  be  entitled  to  interest, 
as  it  should  seem,  from  the  time  of  the  testator's  death,  on  the  esti- 
mated value.    His  Lordship's  words,  as  reported,  are  :  ^^  It  is  clear, 

(a)  Stated  au/irOf  p.  237  of  this  Volume.    9  Ves.  552. 
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if  the  testator  had  died  possessed  of  a  bond,  by  the  condition  of 
which  the  money  had  been  secured  to  him,  to  be  paid  in  two  and 
three  years  after  his  deaths  without  interest,  between  the  tenant  for 
life  and  remainder-man,  a  value  must  have  been  set  upon  it  at  that 
time  ;  and  of  its  present  worth,  at  least,  the  tenant  for  life  would  be 
entitled  to  interest.  It  is  like  a  lease  to  commence  at  the  end  of 
one  or  two  years  afterwards ;  but  it  is  saleable  immediately,  and  the 
sum  produced  would  be  a  capital ;  the  interest  of  which,  from  the 
end  of  one  year  at  least,  ought  to  go  to  the  tenant  for  life."  In  the 
last  clause  of  this  observation,  his  Lordship  seems  to  intimate  a 
doubt,  whether  the  tenant  for  life  would  be  entitled  to  the  interest 
on  the  estimated  value  of  the  lease  from  the  deaths  as  well  as  from 
the  end  of  the  year ;  but  the  reason  is  not  obvious,  why,  in  the  case 
of  the  lease,  he  would  not  be  entitled  to  the  interest  oh  the  estima- 
ted value  from  the  deaths  as  in  that  of  the  bond  ;  in  which  latter  case, 
his  Lordship  says,  it  is  clear,  and  which  he  considers  like  that  of  the 
lease. 

Sect.  XIIL  Of  interest^  where  residue  is  given  to  one  for  life^ 
with  remainders  over^  to  be  invested  in  lands  or  other  secu- 
rity ;  and  there  is  a  trust  for  accumulation  until  the  fund  be 
so  converted. 

But  where  a  residue  is  directed  to  be  laid  out  in  land,  to  be  set- 
tled on  one  for  life,  with  remainder  over,  and  the  testator  directs  the 
interest  to  accumulate  in  the  meantime,  until  money  is  laid  out  in 
land,  or  otherwise  invested  on  security,  the  Court  of  Chancery  has 
determined,  that  the  accumulation  shall  cease  at  the  end  of  the  year 
from  the  testator's  death,  and  from  that  period  the  tenant  for  life 
shall  be  entitled  to  the  interest. 

This  was  the  only  point  decided  in  the  case  ofSUweUy.  Bemard,{b) 
which,  with  the  previous  cases  of  Entwistle  v.  Markland,{c)  and 
Stuart  V.  Bruere,{d)  as  Lord  Eldon  remarks,  establish  the  converse 
of  the  principle  laid  down  in  Angerstein  v.  Martin. 

In  Entunstle  v.  Marklandy  Henry  Entwistle,  after  directing  his 
debts  and  legacies  to  be  paid  out  of  his  personal  estate,  bequeathed 
all  his  money,  securities  tor  money,  and  personal  estate  whatsoever, 
to  the  defendant  and  others,  upon  trust,  as  soon  as  might  be  after 
the  testator's  death,  to  call  in  all  the  money  due  to  him  upon  the 
said  securities  or  otherwise,  with  the  interest  thereof,  and  to  con- 
vert all  his  other  personal  estate  into  money,  and  with  all  conve- 
nient speed,  to  lay  out  the  whole  of  such  monies,  and  the  interest 
thereoi  to  accrue  and  accunwlate  in  the  meantime,  in  the  purchase 
of  freehold  lands  and  tenements  of  inheritance  in  England,  to  be 
conveyed  to  his  trustees ;  which,  with  his  other  real  estates,  were 
declared  to  be  to  the  use  of  his  brother,  Robert  Entwistle,  for  life, 
sans  waste;  remainder  to  trustees,  to  preserve  contingent  remainders; 
remainder  to  the  first  and  other  sons  ot  Robert  xniM  male ;  with  re- 
mainder to  the  plaintiff  for  life,  &c.;  and  the  testator  appointed  his 
trustees  executors.  By  codicil,  the  testator,  for  the  better  col- 
lecting and  getting  in  his  personal  estate,  empowered  his  execu- 

[b)  6  Ves.  ^20.  See  Lord  Eldon*9  observations  on  his  own  decision  in  this  case 
in  the  above  case  of  Gibson  v.  Botty  7  Ves.  95.  in  Angentein  v.  Martin^  1  Turn, 
238,  &c  HewUt  v.  MorrU,  ib.  244.  (c)  6  Vca.  528.  {d)  lb.  529. 
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tor^  to  settle  all  accoonts,  and  to  continue,  or  call  in  and  lay  out 
again,  until  proper  purchases  could  be  found,  or  all  or  any  part 
of  his  money  at  interest,  on  such  security,  real  or  personal,  or 
funds,  as  they  should  think  proper.  The  testator  died  upon  the 
25th  €>(  January  1784 ;  Robert  EfUwisik  altfo  died  upon  the  30th  of 
•dfprtl  1787 ;  and  the  plaintiff  prayed  b]f  his  bill,  that  he  might  be 
declared  entitled  to  the  interest  of  the  residue  of  the  testator's  per* 
fonal  estate  from  the  death  of  Robert.  It  appeared  from  the  Mas- 
ter's report,  that  the  first  tenant  for  life  had  possessed  a  considerable 
part  of  the  personal  estate,  and  agreed  to  sell  real  estates  of  his  own 
to.  the  executors  for  the  uses  of  the  will.  That  there  had  been  op- 
portunity of  laying  out  part  of  the  personal  estate,  which  had  not 
been  so  laid  out;  and  that  several  parts  of  the  personal  estate  were 
out  upon  mc^tgages,  on  which  it  had  become  impossible,  for  want 
of  heirs,  and  persons  abroad,  to  get  in  the  money ;  the  report  having 
stated  the  evidence  of  the  attorney  as  to  what  he  had  done  for  that 
purpose.  Upon  farther  directions,  it  was  declared,  that^he  testa- 
tor's personal  estate  not  having  been  applied,  as  the  same  was  re- 
ceived, in  the  purchase  of  real  estates,  pursuant  to  the  directions  of 
the  will,  the  plaintiff  was  entitled,  and  ought  to  receive  the  interest 
of  such  personal  estate,  or  of  such  part  thereof  which  had  been  got 
in  and  not  so  applied,  from  the  death  of  the  testator.  And  it  was 
ordered  that  the  several  sums  of  interest,  appearing,  by  the  Master's 
report  of  the  30th  of  December  1794,  to  have  been  paid  into  the 
hands  of  Jones  and  Co.  at'  two  and  three  per  cenk  per  annum^ 
amounting  to  4252.  4s,  lOd.,  and  the  sums  of  597^  2s.  Sid.  and 
2952.  17^.  6d.  received  by  Markland  and  dhadwick  on  account  of 
such  interest,  be  paid  by  the  defendants  to  the  plaintiff  out  of 
34052.  17s.  lOd.  paid  into  the  Bank  of  Jones  and  Co.:  and 
that  the  remaining  sum  of  41402.  15^.  4c2.,  the  balance  of  55432. 
12s.  Sid.y  the  total  aftiount  of  such  interest  reported  to  have  accrued 
from  the  death  of  Robert  Entwistle^  and  which  was  then  outstanding, 
together  with  the  future  interest  of  the  outstanding  personal  estate 
of  the  testator,  until  the  same  should  be  got  in  and  invested  in  the 
purchase  of  lands,  be  paid  to  the  plaintiff  so  soon  as  the  same  should 
be  received. 

In  Stuart  v.  Bruerey{e)  E.  E.  Hewer  devised  to  the  defendants 
Bruere  and  Spooner  an  undivided  fourth  part  of  a  freehold  estate  at 
Clapham^  Surrey^  upon  trust  that  they  should  as  soon  as  conve-  - 
niently  might  be  after  her  decease,  sell  the  same,  and  out  of  the 
money  and  the  rents  and  profits  accruing  before  the  salq,  pay  all 
incumbrances  which  at  the  time  of  her  death  might  be  upon  her 
share  of  any  money  upon  the  public  funds :  and  the  remainder  of  all 
such  profits  of  the  said  premises  till  such  sale,  she  directed  her  trus- 
tees to  place  out  on  government  securities,  upon  trust  to  pay  the 
interest  to  the  plaintiff,  her  nephew,  for  life;  and  after  his  decease 
to  his  son  or  sons  equally,  for  life ;  and  after  their  deaths,  to  transfer 
one  moiety  of  the  government  securities  to  the  defendant  A.  Blackr 
6om«,  and  the  other  moiety  to  the  defendant  C.  Cockerell.  The 
testatrix  then  devised  to  the  same  trustees  her  undivided  fourth 
part  of  a  freehold  estate  at  Fi^keringay^  JVorthamptonshirey  and 

(0  6Vc8.  529.  note. 
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other  fr^old  estates,  together  with  all  her  money  in  the  funds  not 
thereinbefore  disposed  of,  upon  trust  to  sell  the  said  premises  and 
money  in  the  funds,  and  thereout  and  out  of  the  rents  and  profits 
till  sale,  to  pay  certain  incumbrances,  debts,  legacies  and  funeral 
expenses,  and  afler  such  payments  she  declared  a  trust  to  apply  the 
remainder  of  what  should  arise  by  sale  of  her  share  of  the  estate  at 
Fetheringayj  and  of  her  other  premises,  together  with  her  money  in 
the  funds,  for  and  upon  the  same  uses  and  trusts,  as  what  should  arise 
by  the  sale  of  her  share  of  the  estate  at  Clapham,  after  payment 
of  all  incumbrances.  She  then  devised  to  the  same  trustees  her 
freehold  and  copyhold  estates  at  WarfiM  VHUa^  Berks,  and  her 
furniture  therein,  and  other  specific  effects,  upon  trust  that  they 
should,  as  soon  as  conveniently  might  be  after  her  death,  sell  the 
same,  and  all  the  residue  of  her  personal  estate ;  and  place  out 
the  money,  and  the  rents  and  profits  before  the  sale,  on  govern-* 
ment  securities,  and  pay  the  interest  to  the  plaintiff  for  life ;  and 
after  his  Heath  to  his  eldest  son  for  life,  and  then  to  other  persons. 
The  testatrix  died  on  the  IQXh  of  January  1785.  The  plaintiff, 
who  was  her  heir  at  law,  insisted  by  his  bill,  that  he  was  entitled  to 
receive  the  rents  and  profits  of  the  real  estates  and  the  dividends  of 
the  money  in  the  funds,  from  a  reasonable  time  after  the  testator's 
death ;  and  that  they  ought  not,  until  all  the  estates  were  sold,  to  be 
considered  as  part  of  the  principal  to  be  laid  out  upon  the  trusts  of 
the  will.  The  decree  made  at  the  Rolls  on  the  2d  of  December 
1785,  after  directing  the  general  account  of  the  testatrix's  personal 
estate  and  its  application,  and  the  payment  into  the  Bank  (it  being 
admitted  that  some  part  of  the  testatrix's  real  estate  had  been  sold) 
directed  an  account  of  the  money ;  and  the  rest  of  the  estates  to  be 
sold  in  the  usual  manner,  and  the  money  to  be  carried  to  the  ac- 
count of  each  estate ;  and  then  directed  an  account  of  the  rents 
and  profits  of  the  real  estates,  distinguishing  the  rents  of  each, 
accrued  since  her  death  to  the  time  of  the  sale  or  sales  thereof, 
respectively  received  and  to  be  received  by  the  defendants  the 
trustees;  and  what  should  be  due  on  that  account  to  be  paid  into  the 
Bank,  to  be  placed  to  the  credit  of  the  cause,  to  the  lil^e  accounts 
as  the  money  to  arise  by  the  sale  of  the  estates  respectively.  The 
decree  made  by  Lord  Laughboroughy  C.  in  Jtdy  1793,  directed  the 
defendant  Bruere,  as  administratrix  of  her  father  O.  Bruere,  to  re- 
tain  2061.  Os.  8cl.  the  balance  due  to  her  on  the  account  of  the  per- 
sonal estate  ;  the  sum  of  6602.  Os.  9d.  for  principal  and  interest  upon 
her  legacy,  and  what  should  be  taxed  for  her  costs  out  of  2088{.  Ss. 
the  balance  reported  due  on  account  of  the  rents  and  profits,  and 
pay  the  residue  out  of  the  assets  of  her  father ;  and  to  transfer  se- 
veral sums  therein  named  standing  in  the  names  of  the  executors, 
of  whom  6.  Bruere  was  the  survivor,  to  the  Accountant  General, 
and  pay  the  interest  then  due  thereon  to  the  plaintiff.  By  an  order 
made  in  ^pril  1794,  it  was  directed  that  so  much  of  the  sum  of 
17951;  Is.  ICd.  three  per  cent,  annuities,  in  trust  in  the  cause,  as 
would  be  sufficient  to  raise  414L  I4s.  4d.  {being  interest  aearued 
since  the  ICth  of  January  1785,  the  day  of  the  testatrix*s  dee^h),  of 
219{.  5s.  6d.  part  of  the.  money  received  by  the  defendant  .^.  Btor^ 
bomCi  and  by  him  paid  into  the  Bank,  and  laid  out  in  the  purchase 
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of  the  said  aonuities  be  sold,  and  the  sum  of  4142.  14«.  4d.  paid  to 
the  plaintiff :  the  residue  of  the  Bank  annuities  to  be  carrie'd  over  to 
the  account  of  the  testatrix's  Warfidd  estajte  and  general  personal 
estate ;  and  the  dividends  due  and  to  become  due  upon  the  Bank 
annuities,  until  such  sale  and  carrying  over,  and  the  future/iivi- 
dends  of  the  residue  of  the  Bank  annuities,  after  such  sale,  belaid 
to  the  plaintiff  for  life,  in  like  manner  as  the  interest  and  dividends 
^the  other  Bank  annuities,  standing  in  the  name  of  the  Accountant 
General,  to  the  several  accounts  in  trust  in  the  cause  directed  to  be 
paid  by  the  former  orders  of  the.  Court.  The  Reader  will  observoi 
in  the  foregoing  case,  that  land  was  directed  to  be  converted  into 
money  and  invested  in  government  securities,  in  which  case  the  rule 
under  consideration  equally  applies. 

In  the  case  o(  SUwdl  v.  Bernard Jif)>Francis  SiiweU  bequeathed 
all  his  personal  estate  to  his  executors  for  the  payment  of  his  lega- 
cies and  annuities,  debts  and  funeral  egqienses ;  and  subject  thereto^ 
he  directed  his  executors,  or  the  survivor,  with  all  convenient  speed, 
to  lay  out  the  residue  of  his  personal  estate  in  the  purchase  of  ma- 
nors, lands,  &c.  in  England^  of  inheritance  in  fee  simple  in  posse»- 
sion,  to  be  settled  as  therein  mentioned ;  and  directed  that  the  in- 
terest of  such  residue  should  accumulaie  and  be  laid  out  in  lands,  to 
be  settled  in  like  manner  as  he  had  directed  the  residue  of  his  per- 
sonal estate.  The  will  then  directed  the  limitations  of  the  estates 
to  be  purchased  in  strict  settlement  to  testator's  eldest  son  SUwM 
SitweU,  for  life,  with  remainders  over.  By  codicil  he  empowered 
his  executors,  in  the  settlement  directed  of  tlie  manors,  lands,  &c. 
to  be  purchased  with  the  residue  of  his  personal  estate,  to  secure 
out  of  such  manors,  &c.  the  annuities  given  by  his  will  and  codicil. 
The  testator  died  in  September  1793,  leaving  a  personal  estate  of 
150,0001.  and  upwards;  a  considerable  part  of  which  being  out% 
standing  upon  large  mortgages,  could  not,  as  appeared  from  the 
Master's^report,  be  got  in,  from  the  infancy  of  the  heirs  of  mortga- 
gors, aip  for  other  satisfactory  reasons.  In  1797,  the  bill  was  filed 
by  SitfveU  SitweU^  praying  the  necessary  accounts,  and  that  it  might 
be  declared,  that  the  plaintiff  was  entitled  to  the  interest  of  the  clear 
residue  of  the  personal  Estate,  so  far  as  such  residue  had  not  been 
laid  out  in  the  purchase  of  lands  under  the  will,  from  the  end  of  one 
year  after  the  testator's  death,  or  such  other  period  as  the  Court 
should  be  of  opinion  the  plaintiff  was  entitled  thereto ;  that  such 
interest  might  be  paid  to  the.  plaintiff,  and  that  such  parts  of  the  re- 
sidue as  had  not  been  laid  out  in  the  purchase^of  lands,  might  be  so 
invested,  pursuant  to  the  will,  &c.  It  appeared  that  the  executors 
had  laid  out  part  of  the  personal  estate  in  the  purchase  of  real  estates, 
one  of  which  they  purchased  of  the  plaintiff.  One  of  the  questions 
was  upon  the  plaintifTs  claim  to  the  interest  of  the  residuary  per- 
sonal estate,  from  the  end  of  a  yeac  kfterthe  testator's  death.  .And 
Lord  Eldon,  C,  decided,  that  the  tenant  for  life  was  entitled  to  the 
interest  from  the  end  of  the  year,  and  that  the  directions  must  be. 
such  as  to  provide  &r  an  appropriation  as  to  legacies  and  annuities : 
as  to  legacies,  both  such  as  carry  interest  less  than  five  per  cent*-,  and 
such  as  carry  no  interest  till  the  time  of  payment.    In  the  course 

(/)  6  Ves.  523.  534.    See  also  Hfwe  v.  The  Eatl  of  JktrtmoutA,  7  Ves.  jiuu  137. 
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of  his  judgment  bis  Lordship  said,  '*  I  would  straggle  fo^  any  con- 
struction rather  than  adopt  a  construction  which,  not  from  dilatori- 
ness  of  the  trustees  but  only  from  circumstances  to  which  probably 
the  testator  did  not  look,  has  a  tendency  wholly  to  disappoint  the 
inteqfion  as  to  the  beneficial  enjoyment."  And  his  Lord«hip  fiif-  • 
ther%emarked,  that  if  the  Court  can  adopt  a  general  rule  of  conve- 
nience, it  must  be,  that  it  will  act  upon  the  enjoyment  of  the  tenant 
for  life  at  that  period  when,  upon  its  own  rule,  it  supposes  the  pur- 
poses, to  be  answered  before  the  fund  can  be  cleared,  can  be  an- 
swered ;  and  that  here  it  is  impossible  to  say  the  tenant  for  life  can 
have  tb6  interest  of  the  residue  before  the  time,  when  the  fund  can 
be  constituted  by  an  investment  in  land  clear  of  debts,  legacies  and 
annuities,  when  all  those  can  be  provided  for.  The  plaintiff  there- 
fore must  wait  one  year.  The  question  then  will  be,  whether  he  is 
to'  wait  longer  9  And  if  so,  whether  he  must  not  of  necessity  wait, 
till  the  personal  estate  can  be  actually  collected.  Part  may  be  col- 
lected from  time  to  time  in  his  life  ;  and  he  might  enjoy  the  rents 
and  profits  of  the  estates  purchased  with  those  parts.  But  it  might 
happen,  that  no  part  might  be  got  in  in  his  life.  Suppose  these 
debts  on  mortgage  were  the  only  part  of  the  personal  estate ;  it  is 
impossible  to  say  when  either  of  those  funds  could  be  realized.  The 
Court  is  therefore  driven,  either  to  take  the  end  of  the  year,  upon 
the  principle  of  general  convenience,- or  to  examine  in  each  particu- 
lar case,  what  convenient  speed  and  reasonable  diligence  would 
have  done ;  what  negligence  or  the  law  of  the  country  or  other  cir- 
cumstances, have  prevented;  and  make  those  inquiries  at  the  haz- 
ard of  obtaining  n6  clear  result*  I  am  therefore  disposed  to  say, 
justice  requires  that  the  plaintiff  should  have  the  interest  from  the 
end  of  the  year ;  and  the  more  so,  because  I  am  clear,  that  distri-  - 
luting  that  Justice  to  him  is  consulting  the  essential  interests  of  the 
persons  in  remainder ;  for  then,  from  bis  death,  they  will  have  the 
benefit  of  that,  whether  the  fund  is  converted  into  land  or  mot;  and 
ifthatisnot  done,  the  rule  may  press  as  hard  upon  them,  ^d  some 
of  them  may  have  no  actual  enjoyment  of  the  money." 

It  is  scarcely  necessary  to  observe,  that  where  a  legacy,  whether 
residuary  or  particular,  is  given  to  one  for  life,  with  remainder  over, 
the  interest  of  the  legatee  for  life  of  course  ceases  upon  his  death, 
from  which  event  the  legatee  in  remainder  becomes  entitled  to  it. 
So  also,  where  annuities  are  given  out  of  a  rent-charge  to  several 
annuitants  for  their  lives,  and  after  the  death  of  the  survivor,  the 
rent-charge  is  directed  to  be  sold,  and  the  produce  given  to  other 
legatees ;  those  legatees  will  be  entitled  to  interest  on  their  lega- 
cies from  the  death  of  the  surviving  annuitant,  though  the  sale 
could  not  possibly  take  place  till  afterwards.  This  was  decided  in 
Sianehouae  v.  Evkyn  before  8tated,(g)  wherein  Sir  Joseph  JekjfUj 
M.  R.,  decided,  that  the  legacies  given  out  of  the  produce  of  the 
sale  of  the  rent-charge  should  carry  interest  from  the  death  of  the 
surviving  annuitant,  but  only  in  proportion  to  what  the  rent-charge 
brought  in,  and  not  more  ;  for  if  there  were  a  surplus  beyond  the 
interest,  that  must  go  to  the  heir  at  law. 

In  the  recent  case  of  IRMngtan  v.  Crray,(A)  a  similar  determina-' 

(f)  Vol  I.  p.  35a    3P.  Will  353.  (A)  3  Sim.  &  Sen.  396. 
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don  was  made  ;  the  only  difference  betweeifit  and  SUtoM  v.  Ber^ 
nardf  being,. that  in  the  latter  case,  the  testator  directs  the  personal 
est^  to  be  laid  out  with  all  conveoieiit  speed;  while  in  the  former 
it  is  directed  to  be  laid  out  wh^n  a  convenient  purchase  can  be 
found  in  the  county  of  Yorkj  which  would  produce  a  yearly  rent 
equal  to  three  and  a  half  per  cent,  on  the  apiount  of  the  purchase 
money.  The  tenant  for  life  was  entitled  to  the  interest  from  the  end 
of  the  year  after  the-  testator's  death,  until  the  residue  was  laid  out 
as  directed. 

We  may  close  this  section  with  observing,  that  where  a  legacy, 
whether  particular  or  residuary,  is  given  to  one  for  life,  with  remain- 
der over  to  another,  and  such  bequest  consists  of  Bank  stock,  the 
tenant  for  life  will  be  entitled  to  the  whole  amount  of  the  dividends, 
however  increased  in  consequence  of  the  increase  of  dividend  de- 
clared by  the  governor  and  company  of  the  Bank ;  so  that  such 
increase  be  clearly  and  distinctly  given  to  the  proprietors  as,  or  in 
the  nature  of  dividends  declared,  and  not  as  a  gift  of  additional 
capital.  This  was  decided  in  Barclay  v.  TVainewright,{i)  where  the 
Reader  will  find  the  cases  bearing  upon  the  present  subject  stated 
in  Lord  £Uon'«  judgment. 

But  where  the  sum  declared  by  the  Bank  or  other  corporation,  as 
divisible  among  the  proprietors,  is  not  in  the  nature  of  annual  divt- 
dendsj  but  as  a  bonus  or  increase  of  capit<U^  the  tenant  for  life  will 
Qot  be  so  entitled ;  but  it  will  form  part  of  the  principal,  and  be 
applicable  accordingly.(Au) 

But  it  is  stated  in  Paris  v.  Paris,{l)  that  the  Bank  have  it  in  their 
power  to  give  the  bomis  to  the  tenant  for  life. 

Sect.  XIV.  Of  interest  on  annuities. 

Annuities,  as  observed  in  the  beginning  of  the  present  chapter^ 
where  no  time  of  payment  is  mentioned  by  the  testator,  are  consid- 
ered as  commencing  from  the  death  of  the  testator ;  and,  conse- 
quently, the  first  payment  will  be  due  at  the  end  of  the  year  from 
that  event ;  if,  therefore,  it  be  not  made  then,  interest,  in  those  cases 
^herein  it  is  allowed  at  all,  must  be  computed  from  that  period. 
But  when  annuities  given  by  will  have  been  duly  paid,  so  that  con- 
siderable arrears  have  accrued,  and  application  has  been  made  to 
the  Court  of  Chancery  for  interest  upon  them,  the  Court  has  gene- 
rally refused  the  application ;  yet  if  the  person  charged  with  the 
payment  of  the  annuity,  has  at  law  incurred  a  forfeiture  by  non-pay- 
ment, against  which  he  is  obliged  to  seek  relief  in  equity,  it  seems 
that  no  assistance  will  be  given  him  by  the  Court,  except  upon  the 
term^  of  his  doing  equity  ;  viz.  by  consenting  to  pay  the  grantee 
of  the  annuity  the  arrears  due,*with  interest. 

Thus  in  Ferrers  v.  Ferrers,{m)  the  Countess  Dowager  of  Ferrers 
was,  by  settlement  and  will  of  her  leAe  husband,  entitled  to  a  join- 
ture estate  of  1000{.  a  year,  but  was  kept  out  of  possession  by 
Washington^  the  son  of  Earl  Robert^  her  late  husband  by  a  former 

(i)  14  Vcs.  66. 

(k)  Branderv,  Brander^  4  Vcs.  800.  Pari»  v.  Park,  10.  ib.  185.  Clayton  v. 
Greaham,  ib.  29a  fVut»  ▼  Sfeerr,  13  Jb.  363;  also  Noo/ter  v.  Btmiier, 
M'CleL  527.  .     (0  10  Ves.  190.  (m)  Fori'.  2. 
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»i»     TWO^^tess  itfststed  upon  the  arrears  and  intemst  from  the 


^^^  ^-  ji^  tK^band,  comparing  it  to  the  case  of  arrears  of  an  au- 
^'^  V  a  rent-charge,  which  are  decreed  to  be  paid  with  interest. 
SiiL^  yyM,  C,  said,  "The  arrears  of  an  annuity  or  rent-charge 
B^T^  decreed  to  be  paid  with  interest,  but  where  the  sum  is 
c^tain  and  fixed ;  and  also  where  there  is  either  a  clause  of  entry 
noditfie  wew^i  or  some  penalty  upon  the  grantor,  which  he  must 
imderffo,  if  the  grantee  sued  at  law,  and  which  would  oblige  him  to 
come  into  this  Court  for  relief;  which  the  Court  will  not  grant,  but 
upon  equal  terms,  and  those  can  be  no  other,  but  decreeing  the 
irrantor  to  pay  the  arrears,  with  interest  for  the  time,  during  which 
3ie  payment  was  withheld :  but  interest  for  the  rents  and  profits  of 
an  estate  was  never  decreed  yet,  the  sum  being  entirely  uncertain. 
And  though  it  may  be  said  that  the  lady  is  entitled  to  an  estate  of 
1000/.  a  year,  yet  that  is  not  sufficiently  certain,  being  only  the  per- 
ception of  the  profits  of  an  estate,  which  are  not  to  be  paid  at  any 
certain  time,  but  only  as  the  tenants  of  the  land  bring  them  in/ some 
at  one  time,  some  at  another." 

Again,  in  Batten  v.  Eamley,{n)  a  testator  bequeathed  an  annuity 
of  20/.  to  /.  S.  for  life,  payable  out  of  the  personal  estate,  quarterly. 
The  annuity  was  three  years  in  arrear,  and  /.  S.  claimed  interest  upon 
the  arrears:  but  the  Court  said,  that  this  was  only  allowed,  where 
there  were  great  arrears,  and  that  it  was  not  usual  to  compute  inte- 
rest for  so  small  a  sum. 

And  it"5eems  immaterial,  whether  the  annuity  or  rent-charge  be 
g\\en  by  will  or  secured  by  deed. 

Thus  in  an  anonymous  case(o^  exceptions  were  made  by  the  re- 
presentative of  Mrs.  Guidot  to  the  Master's  report,  for  not  allowing 
interest  for  arrears  of  her  jointure :  and  Lord  Hardwicke^  C.  said, 
**  The  rule  of  the  CoUrt  for  allowing  interest  for  arrears  of  a  jointure 
ii  not  general,  but  the  Court  will  expect  a  special  case ;  as  the  being 
obligea  to  borrow  money,  and  to  pay  interest  for  it,  and  then  the 
Court  will  give  interest  from  a  reasonable  time,  but  this  not  being 
within  the  decree,  nor  within  the  reason  of  those  cases,  I  will  not 

la  lUbiMon  v.  Cmmingyip)  the  defendant  took  an  exception  to 
the  Master's  report,  because  the  Master  had  not  alldwed  him  any 
interest  on  two  years  find  a  half'^  a^ears  of  an  annuity,  which  he 
had  Durchased  of  the  testator,  Mr.  Sheffield.  It  was  a  grant  of  an 
nnuitv  bv  way  of  mortgage,  and  a  power  to  the  annuitant  to  enter 
•rase  of  arrears,  and  to  hold  till  he  was  satisfied  all  arrears,  costs, 
lid  damaffes ;  but  the  annuitant  bad  not  entered  for  default  of  pay- 
ment  And  Lord  HardwiclU,  C.  over^led  the  exception,  observ- 
Inff  "  There  is  no  instance  where  the  Court  has  ever  allowed  inte- 
Sft  upon  the  arrears  of  such  aii  annuity ;  if,  indeed,  the  annuitant 
hml  entered  and  been  in  possession  of  the  estate  charged  with  it,  the 
rourt  would  not  have  obliged  him  to  have  quitted  the  possession, 
iinlt»«i  tl»o  grantor  had  agreed  to  allow  him  interest  for  the  aireaxs 
of  thin  annuity  down  to  the  day.*^ 

ill  M*0Ufman  v.  ^tiHng,(Q)  a  bill  was  filed  for  the  arrears  of  an  an- 
iiwltyof  1^0/.  given  to  the  plaintiff  and  her  late  husband,  by  her  late 

-^  I*.  Will.  163,    (o)  J  Vefc  iwi.  662.      (/i)  3  Atk.  411,     (y)  3  Atk.  579. 
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fkther,  during- the  lives  of  her  father  and  mother,  and  the  life  of  the 
survivor ;  and  he  iecured  it  bj  bond.  The  defendant  was  devisee  of 
the  leal  and  personal  estate  of  the  donor.  Lord  Hardwicke^  C,  de- 
creed an  account  of  the  arrears,  which  were  due  over  since  the  year 
1741,  and  interest  at  four  per  cetd.  to  be  computed  from  tlie  end  of 
each  half  year;  and  said,  as  this- was  given  by  way  of  maintenance, 
and  a  bond  with  a  penalty  for  securing,  the  payment,  the  plaintiiT 
was  cleaaly  entitled  to  interest  upon  the  arrears ;  for  the  Court  had 
gone  feirther  where  an  annuity  had  been  given  for  maintenance,(r) 
and  decreed  interest,  though  it  was  only  a  bare  simple  grant  of  an 
annuity,  without  any  power  of  entering,  if  changed  upon  real  estate, 
and  in  arrear,  or  if  secured  upon  a  penalty  to  enforce  the  payment 
out  of  personal,  estate." 

In  Teu>  V.  Wintert(mj{s)  WUliam  Bacon  Foster,  in  contemplation 
of  a  marriage  with  Frances  Fewterer,  entered  into  a  bond,  bearing 
date  the  20th  of  Febmary  1780,  in  the  penalty  of  ^0,000l.  condi- 
tioned that  he  should,  as  soon  as  conveniently  might  be,  convey  suffi- 
cient freehold  or  copyhold  estates,  in  trust  to  raise  and  pay  to  Fran- 
ceSt  in  case  she  survived  him,  for  life,  a  clear  annuity  of  6001.  in  full 
satisfaction  and  bar  of  dower,  &c.  And  by  a  memorandum  sub^ 
scribed  to  the  bond,  and  signed  by  Frances,  she  declared  that  she 
freely  accepted  the  said  jointure  in  full  bar  and  satisfaction  of  dower 
and  thirds.  On  the  23d  of  February ,  the  marriage  took  place ;  and 
on  the  15th  of  ^pril  following,  fV.  B.  Foster  died.  There  being 
twelve  years  arrears  of  the  annuity  due,  amounting  to  7200Z.,  the 
question  was,  whether  Frances  was  entitled  to  interest  upon  the  ar- 
rears ;  and  it  was  stated  that  she  had  been  obliged  to  borrow  money 
for  her  subsistence,  during  the  time  such  arrear  was  run,  for  which 
money  so  borrowed  she  had  paid  interest :  and  that  the  fnnds,  out  of 
which  she  was  entitled  to  the  arrears,  had  been  actually  carrying 
interest  during  the  whole  time.  But  Lord  T^uflouf,  C.^  said,  that 
if  he  were  entitled  to  give  interest^  he  must  look  int6  the  cases  for  a 
groand  lipon  which  to  do  so.  That  the  Court  had  never  given  in- 
terest, but  where  there  had  been  some  grodnd,  from  whence  it  could 
gather  that  there  was  a  contract  between  the  parties  that  interest 
should  be  paid ;  the  ground  from  compassion  was  too  loose  and  in- 
distinct. .  That  the  reasons  for  giving  interest  could  not  turn  on  the 
fact,  whether  the  party  was  or  was  not  in  distress.  That  the  annuity 
being  intended  as  a  inaintenance,  was  not  in  all  cases  a  ground  for 
its  carrying  interest :  to  take  up  the  consideration  in  that  way  would 
be  too  much.  That  where  trustees  were  bound  to  make  regular 
payments,  and  had  kept  money  in  |iand,  the  Court  had  given  inte- 
rest. His  Lordship,  therefore,  ordered  the  arrears  only  of  the  an- 
nuity to  be  paid. 

But  when  annuities  are  secured  by  bond,  no  more  interest  can  be 
recovered  than  what,  with  the  arrears  due,  do  not  exceed  the  penal- 
ty of  the  obligation ;  because  the  amount  of  the  penalty  is  consi* 
dered  the  whole  of  the  debt,  both  at  law  and  in  equity.(f ) 


See  Lord  77iurl<nv,a  observations  in  the  next  case. 
3  Bra  C.  Cw  493.     1  Yes.  jun.  451  S.  C. 

3  Bro.  C.  C.  489.    Dick.  Rep.  305.  408.  514.    5  Ves.  jun.  329.    6  Ves« 
JOB.  411.  ' 
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In  the  case  of  the  Draper^s  Cotnpmiy,  t.  Davi»^(u)  set  down  to  be 
heard  upon  the  Master^s  report,  in  1741,  Lord  Hardwicke  allowed 
interest  upon  the  arrears  of  an  annuity,  firom  the  confirmation  oftbe 
report,  which  was  in  the  year  1713,  in  favour  of -the  annuitants  re*, 
presentative ;  and  said,  that  the  Court  often  decreed  interest  from 
the  time  the  demand  was  liquidated,  although  the  debt  did  not  car- 
ry interest  in  its  own  nature.  In  Creuze  v.  Lowth^ix)  the  Lords 
Commissioners  were  of  the  same  opinion  and  considered  the  case  of 
the  attorney  General  t.  The  Brewer^s  CompanjfJ^y)  then  cited,,  as 
in  point.  But  the  order  of  the  Lords  Commissioners,  allowing  in- 
tereEt  upon  the  arrears  of  annuities  and  legacies,  from  the  confirma- 
tion of  the  Master's  report,  being  aAerwards  reviewed  by  Lord 
Loughbaroughy  C.^  he  reserved  it  upon  great  consideration,  observ- 
ing, that  debts  or  demands  not  carrying  interest  in  their  nature, 
were  not  altered  in  that  respect  by  the  confirmation  of  a  Master's 
report.(jr) 

Bo,  in  Mdlish  v  JUeUish^(a)  interest  was  refused  upon  arrears  of 
maintenance. 

Sect.  XV.  Of  the  rate  or  quantum  of  interest  allowed  on  lega- 
cies ;  and  herein^  of  legacies  in  colonial  currency. 

The  rule  which  the  Court  of  Chancery  has  adopted  in  regard'  to 
the  rate  or  quantum  of  interest  to  be  allowed  upon  legacies,  when 
the  amount  of  it  has  not  been  ascertained  by  the  testator,  and  the 
legacies  have  not  been  paid  for  a  considerable  time  after  they  be- 
came due,  has  not  been  at  all  times  steady  and  uniform.  ^  A  distinc- 
tion has  been  made,  when  the  legacies  were  charged  upon  land,  and 
when  payable  out  of  the  personal  estate  only.  In  the  first  case,  the 
Court  has  allowed  four,  and  in  the  second,  five  per  cent,  interest.(i) 
But  the  Court  has  of  late  exploded  the  distinction,  and  laid  down 
the  rule  generally^  to  allow  no  more  than  four  per  cent.y  without 
making  any  difference,  whether  the  legacy  were  charged  upon  lands 
or  personal  estate.  To  this  effect.  Lord  Hardwicke  laid  down  the 
rule*  in  GuUlam  v.  HoUand^(c)  Bedford  v.  Tobinj(d)  and  fVood  v. 
Bfiant;{e)  as  did  Lord  Eldon  in  SUwell  v,  Bemard.{f)  In  Treves 
V.  Townehend^ig)  Lord  TkurUnD  laid  down  the  modem  rule,  as  above 
stated,. and  said,  that  it  was  not  to  be  varied,  except  under  special 
circum9tances.(A) 

An  executor  making  use  of  the  money  himself,(i)  or  neglecting  to 
lay  it  out  for  the  benefit  of  the  estate,  there  being  an  express  direc- 
tion that  he  should  lay  out  the  prqperly  to  accumulate,(ik)  have  been 
considered  such  special  circumstances. 

It  seems  to  have  been  tlie  rule  of  the  Court,  at  one  period,  to  have 
allowed  the  rate  of  interest  to  be  governed  by  that,  which  was  per- 
mitted in  the  country  where  the  person  resided ;  and  the  funds  were 
invested  at  the  time  of  making  the  will.    But  this  rule  was  shaken 

[u)  2  Atk.  211.  (x)  4  Bro,  C.  C.  157.  (y)  1  P.  Will.  376. 

rj2Vc«.  jun.  C.  C.  157.  also  1  Dick.  Rep.  139.  17a  51  P.        (a)  14  Ves.  516. 

jd)  Swynfen  v.  Scawen,  1  Ves.  sen.  99.    Denton  v.  Sheliard,  2  Ves.  sen.  239. 

foorev.  Bryant  v.  Sfieake,  1  Ves.  sen.  171.     Trimlettovm  v.  Colt^  ibid.  277. 
Moore,  3  Atk.  402.        (<r)  2  Atk.  343.        {d)  1  Ves,  sen  311.        (e)  2  Atk.  523.- 

(/)  6  Ves;  543.  {g)  1  Bro.  C,  C.  384.  (A)  Sec  also  Rocke  v.  Hart, 

WWtK  jun.  58.       (0  Bate  v.  Scales,  12  Ves.  402.  Mosehf  v.  Ward,  11  Ves.  581. 

(4r)  RafiAaelv.  Boehm,  11  Ves.  juo.  92.  Domford  v.  Dwmford^  12  Ves.  jon.  127. 
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hj  the  decision  of  Lord  Mvanley  in  Malcolm  v.  Mjartin,{l)  upon  the 
prijiciple,  that  the  property  is  presumed ,  to  come  into  the  bands  of 
the  executors  within  a  year  after  the  testator's  death ;  aftier  whieh 
period,  the  executors  are  supposed  to  be  able  to  make  no  (nore  in- 
terest upon  the  capital  than  four  per  cent. 
The  case  above-mentioned  was  to  the  following  effect : — 
Patrick  Malcolm,  late  of  the  island  of  Jlntigua,  bequeathed  to 
bis  sister  the  interest  of  10002.  sterling  for  life,  and  at  her  death, 
that  principal  sum  to  be  equally  divided  between  thepiaintiiTs,  the 
Malcolmsi,  He  also  g&ve  to  the  children  of  Mr.  John  GUuSy  de- 
ceased,  and  the  children  of  Mrs.  Lyon,  the  interest  of  1 5002.  for 
Fife,  to  be  equally. divided  between  them,  and  at  their  decease,  the 
same  to  be  divided  between  the  grand-children  of  each,  Jo&n  Glass 
and  Mrs.  L^yon;  and  appointed  the  defendants  and  others  executors. 
The  question  was,  what  rate  of  interest  should  be  allowed  upon 
these  legacies?  And  Lord  Alvanky,  M.  R.  after  adverting  to  the 
prior  cas.es,(m^  as  conflicting,  observed,  ^  If  the  matter  were  res 
integra,  I  thma  there  is  no  reason  for  giving  more  than  the  usual 
interest  given  by  the  Court.  What  is  the  eround  upon  whieh  the 
Court  gives  four  per  cent,  interest?  That  the  fund  is  supposed  in 
the  course  of  the  year  to  come  into  the  hands  of  the  executor,  and 
diat  the  executor  can  make  four  per  cent;  of  it  here«  If  it  was  made 
out  indeed,  that  the  fund  was  abroad,  and  that  greater  interest  made, 
it  might  be  otherwise.  But  I  am  rather  disposed  to  postpone  the 
decision  6f  this  point." '  The  jreporter  adds,  that  his  Honour  after- 
wards decreed  the  interest  to  be  at  four  per  cent. 

The  case  o(  Raymond  v.  BrodbeUy{n)  which  may  seem  to  militate 
against  the  last  decision,  was  decided  by  Lord  Loughboroughiio) 
upon  its  own  particular  circumstances.  In  that  case,  Francis  Rigby 
BrodbeU  bequeathed  two  sums  of  10,000^  current  money  otJamai- 
ca,  to  trustees,  to  be  placed  in  the  British  funds,  upon  several  trusts 
in  favour  of  his  two  infant  daughters,  Anna  Maria  and  Jane  Gard- 
neTj  and  their  children;  and  declared  that  his  two  daughters  should 
be  maintained  and  educated  for  the  first  six  months  after  his  death, 
at  the  expense  of  hid  estate;  and  that  the  interest  of  their  legacies 
should  not  be  so  applied  till  after  the  expiration  of  that  time,  and 
appointed  the  defendant,  his.  son,  residuary  legatee  and  executor; 
and  died  on  the  9th  of  December  1795.  The  testator  at  different 
times,  prior  to,  and  since,  the  date  of  his  wUl,made  several  remit- 
tances to  England,  to  be  invested  in  stock;  which  sums  were  from 
time  to  time  invested  accordingly ;  and  at  the  time  of  his  death 
amounted  together  to  the  sum  of  7951.  Banl^  four  percent.,  annuities, 
and  15,500{.  three  per  cent,  consols.  The  bill  was  filed  by  the  two 
daughters,  with  their  husbands,  against  their  brother,  charging  that 
the  plaintiffs  were  entitled  to  tha  dividends  and  interest  of  the  two 
legacies  of  10,0001.  each,  from  the  testator's  death,  and  that  the  in- 
terest ought  to  be  computed,  according  to  the  legal  rate  of  interest 
in  Jamaica.  The  defendant  stated  by  his  anwer  that  he  bad,  since 
the  testator^s  death,  laid  out,  &c.  for  the  use  of  the  plaiotiffs  his 

;0  3  Bro.  C,  C.  50. 

[m)  Also  cited  by  Sir  fV.  GraiU  in  his  judgment  of  Bourkt  v.  Rickety  stated 
at  length,  injra,  p.  254w    (» )  5  Ves.  199.    (o)  Afterwards  created  £arl  Rtmlyn. 
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sister^,  several  sums  of  money  on  account  of  their  legacies,  which,  he 
believed,  amounted  to  a  larger  sum  of  money  than  the  interest;  and 
he  submitted  that  they  were  not  entitled  to  Jamaica  interest,  upon 
any  part  of  their  legacies ;  and  that  according  to  the  true  construe-' 
tion  of  the  will,  the  .amount  of  the  current  money,  which  was  in- 
ve3ted  in  the  15,500^  three  per  cent,  consols,  and  7951.  Bank  four 
per  cent,  annuities,  was  to  be  considered  as  appHed  in  part  pay- 
ment and  satisfaction  of  the  two  legacies  of  lO^OOOi.  each;  Ibere^^ 
fore  the  slook  ought  to  be  received  in  part  satisfaction  of  the 
legacies  as  and  for  the  sum  of  16,3771.  le.  6(1.  Jamaica  cur- 
rency ;  being  the  amount  of  the  current  money,  which  was  laid 
out  in  the  purchase  of  such  stock.  Lord  Loughborough^  C,  said, 
"The  two  daughters  must  be  maint^^ined  fee  six  months  at  the  ex- 
pense of  the  estate.  That  is  directed  expressly.  The  computation 
of  interest  will  be  upon  the  10,0001.  jomaiect  currency  from  the 
death  of  the  testator,  till  the  time  of  the  investment;  and  the  divi-^ 
dends  will  go  pro  tanto  in  paiymeiit  of  that.  They  do  not.take*  the 
stock  ;  but  the  stock  stands  as  a  security  for  the  completion  of  the 
investment.  .  Antecedent  to  the  time  the  investment  is  completed, 
the  dividends  are  the  executor's :  but  he  must  answer  Vamaico  inte^ 
rest,  till  tbe  investment  is  completed.  The  cases^/>)  referred  to 
have  no  relation  to  this;  which  is  distinct  and  specific.  He  directs 
10,0002.  currency  to  be  remitted,  to  be  invested.  Suppose  it  had 
been  paid  the  'first  day  after  his  death.  They  must  remit  it  here  :• 
But  if  they  execute  it  punctuallv,  and  remjt' it  the  first  day,  from  the 
death  to  the  payment  of  the  bill,  they  have  the  exchange :  Suppose 
the  remittance  is  not  made  till  a  year  after  th^  death,  then  the  trust 
reposed  in  Jamaica  upon  his  executors  is  not  discharged,  until 
the  legacy  is  paid,  with  interest,  according  to  the  course  oi  Jamaica^ 
The  Mastei*  must  inquire  what  sum  of  money  would  have  been  ne- 
cessary to  have  been  invested  in  the  three  per  cents,  to  have  paid 
10,0001.  currency  to  each  of  the  legatees  at  the  time  of  the  testa- 
tor's death;  and  compute  what  is  due  to  the  plaintiffs  upon  their 
legacies,  with  interest,'  according  to  such  currency,  to  the  time 
the  whole  investment  is  made  upon  such  sum,  as  the  Master' 
<haH  find  would  have  been  necessary  for  the  investment..  An  ac- 
count must  be  taken  of  what  has  been  laid  out  for  the  maintenance 
of  the  plaintifis  since  the  expiration  of  the  first  six  months  iafter  the 
death  of  the  testator;  during  which  they  were  maintained,  and  were 
entitled  to  be  maintained,  at  the  expense  of  the  estate.  AH  parties 
jnust  have  their  co6ts."(9) 

The  general  rule,  as  laid  down  by  Lord  Alvardey^  in  Malcolm  v. 
Jhfoftin,  has  been  recognized  and  confirmed  by  Sir  William  Grafii, 
in  the  case  of  Bourke  v.  Rickett8.{r)  In  that  case  George  Robert 
Gordon^  by  will,  in  1799,  bequeathed  to  each  of  the  sons  of  his 
daughter,  Mary  Bourke^  who  were  or  might  be  living  at  the  time  of 
his  decease  (except  the  son' named  as  one  of  his  residuary  legatees,) 
the  sum  of  30001.  current  mon6y  of  Jamaica;  and  he  gave  to  each 
of  his  grand-daughters,  the  plaintiff's  (naming  them,)  14001.  current 

Cfi)  JRobert9y.  Peacock,  sufira.  Stafiletonv.  Conway,  1  Vcs,  sen.  427,  Mal- 
CMtnv.  Afanin,  nifira. 

(g)  See  Sir  Wiluam  Qrant'*»  comment  upon  the  judgment  of  the  above  case  ia 
Bourke  V.  Rkkem,  10  Ve».  332.  (r)  10  Vcs.  330. 
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money  of  Jamaica;  and  he  aUo  bequeathed  to  all  and  every  other 
the  children  of  his  said  daughter,  who  then  were  or  might  be  born, 
and  Irving  at  the  time  of  his  decease,  14001.  current  money  of  Ja- 
maica^ unto  each  of  them  j  which  aforesaid  sums  he  thereby  directed 
to  be  paid  unto  all  of  them,  or  their  order,  or  legal  appointment,  his 
aforesaid  grandchildren,  as  soon  as  the  aforesaid  different  sums 
should  be  raised  and  paid  out  of  his  estate,  made  subject  and  liable 
to  the  paying  all  his  debts,  &c.  He  gave  other  legacies,  and  dis- 
posed of  the  residue  of  bis  real  and  personal  estate^  The  testator 
died  on  the  24th  o(  December^  1799.  Four  of  his  executors  proved 
the  will  in  Jamaica ;  and  it  was  also  proved  io  this  country  by  the 
fifth  executor^  residing  here.  The  assets  in  each  country  were 
aniple.  By  the  decree  pronounced  by  the  Master  of  the  RoUs,  upon 
the  bill  of  the  grandchildren,  the  usual  directions  were  given  for  tak- 
ing the  accounts,  &c. ;  andj  that  the  Master  should  compute  interest 
upon  the  legacies  from  the  end  of  one  year  from  the  death  of  the 
testator,  after  the  rate  of  four  per  cent,  per  annum,  unless  any  other 
time  of  paymient  or.  rate  of  interest  was.  appointed  by  the  will,  &Q^ 
The  plaintiffs  presented  a  petition  of  rehearing,  on  the  ground,,  that 
they  were  entitled  to  interest,  at  the  rate  of  Ax  per  cent. ;  being  the 
legal  rate  of  interest  in  /amoica,  where  the  testator  died./  But  Sir 
JviUiam  Grant  jM.  R.,  rejected  the  petition,  observing,  "This  pQ* 
tition  of  rehearing  is  presented  upon  the  ground,  that  the  decree 
directed  interest  at  four  per  cent.  only.  The  testator  gaVe  legacies 
in  the  currency  of  Jamaica,  where  he  resided;  and  it  is  contended, 
that.they  ought  to  carry  Jamaica  interest.  He  had  personal  property 
in  England,  and  m  Jamaica;  and  he  appointed  English  and  Jamaic(^ 
executors.  It  does  not  s^ppeor  that  the  English  execiito;r  has  re- 
ceived any  remittance  since  the  testator's  death.  The  legatees  might- 
have,  sued  either  the  Jamaica  executors  in  Jamaica,  or  the  English 
executor  in  England.    They  have  preferred  the  latter,  and  to  take 

Eayment  out  of  the  English  fond.  Therefor^,  I  think  they  cannot 
are  Jamaica  interest,  I  should  think  so,  even  if  some  part  of  the. 
property  had  been  remitted  here.  The  principle,  upon  which  inter 
rest  is  computed  upon  legacies,  from  a  year  after  the  death  of  the 
testator,  is  the  presumption,  the^t  the  property  is  got  in.  at  that  time, 
and  is  making  interest  I  cannot  presume,  that  the  English,  execu- 
tors made  Jamaica  interest ;  or  that  the  property  in  the  hai^ds  of 
the  executor  in  England  is  carrying  Jamaica  interest.  The  authori^ 
ties  are  not  uniform.  In  Saunders  v.  Drake,{s)  it  appears  by  the 
register's  bpok,  that  Jamaica  interest  was  given.  The  main  point 
eoQtended  Was,  whether  the- legacy  should  be  in  Jamaica  or  English 
currency.  Th^  testator  had  property  in  both  qouhtries.  Lord  Hard- 
wicke  gave  Jamaica  interest ;  but  i^d  Stapleton  v.  Conway, {t)  a  sub- 
sequent case,  eight  years  afterwards,  .he  appears  to  have  entertained 
a  different  opinion.  lii  Pierson  v.  Gamet,{u)  before  Lord  JT^ni/on, 
one  question  was,  whether  the  payment  was  to  be  in  English  or 
Irish  currency;  and  though  it  does  not  appear  by  the. report,  it  is 
well  known,  Lord  Kenjfon  gav^  four  per  cent:{x^)  In  Matcolm  v. 
Martin,{y)  this  point  was  directly  considered  by  Lord  Alvfxnley.    It 

(♦)  2  Atk.  465,  (0  1  Ves.  sen.  427.    •  '         (i*)  2  Bro.  C.  C.  38.     . 

(x)  H  lb.  53.  (y)  Sufira^  p.  253.  of  this  vol. 
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was  not  argued  either  in  Pieraon  v.  Garnet j  or  Saunder9  v.  Drake. 
In  Raymond  y.  Brodbelt/the  case  before  Lord  Alvatikjf  was  cited 
as  de^^isive  of  the  point.  Lord  Rosslyn  does  not  disapprove  Lord 
jilvanley^s  decision;  but  gives  the  reasons  for  his  opinion,  that  under 
the  circumstances  of  the  case  before  him,  Jamatoa  interest  should 
be  given.  It  is  very  clear,  Lord  Rosslyn  did  not  mean  to  lay  down 
any  general  rule.  All  the  arguments  in  that  case  turned  upon  the 
particular  circumstances;  especially  the  argument  of  the  present 
Lord  Chancellor,  then  Attorney  General,  that  Jamaica  interest  oucht 
to  run  on  to  the  time  of  payment:  the  property  having  been  in  Jo- 
maica  some.time;  and,  while  there,  carrying  Jamaica  interest;  and 
having  been  remitted  upon  advantageous  terms  in  the  course  of  ex- 
change, giving  a. profit, at  least  equal  to  Jamaica  interests  Lord 
Rosidyn  does  not  appear  to  fne  to  have  in  any  manner  over-ruled 
Lord  Alvanley^s  decision,  butTather  to  have  confirmed  it.-" 

The  principle  of  the  above  rule,  as  founded  in  consideration  of 
the  cGfnveniency  of  the  parties,  with  a  view  to  the  rate  of  interest  at 
which  money  can  be  reasonably  obtained,  accounts  for  those  in- 
stances, which  have  occurred  since  the  conunencement  of  the  modern 
rule,  and  which  may  hereafter  arise,  wherein  interest  has  been*,  or 
may  be  allowed  at  a  greater  rate  than  four  per  cent.  In  Indedon  v. 
Narthcoitey  Lord  Hardwicke  allowed  interest  to  the  legatees  at  four 
aiid  a  half  per  cettf.,  and  assigned  the  reason  for  so  doing,  that  the 
interest  of  the  money  had  altered  within  the  two  preceding  years, 
mortgages  then  being  at  42.  10«;  and  several  at  five  per  pen^.  But 
this  ruli  of  the  Court  only  applies  to  cases,  where  no  interest  is  pro- 
vided or  giten  by  the  testator ;  for  if  he  have  the  pow^  to  give  le- 
gal interest,  and  does  so.  Or  if  he  give  interest  at  a  less  rate  than  four- 
per  cent,  the  Court  cannot  reduce  or  augment  it,  even  in  the  instance 
of  children's.  portions*(2;) 

A  power  \o  charge  a  gross  sum  upon  an  estate,  imparts  a  power 
by  implication  tocharge  it  with  interest;  it  was  accordingly  held  in 
KUmwrry  v.  Geery,{a)  that,  if  a  person  have  poller  to  charge  land 
with  any  sum  not  exceedilig  3000{.  he  may  charge  it  with  30002.  and 
the  interest  besides ;  for  the  intention*  was  to  charge  the  premises 
with  30001.  principal  money,  and  that  of  course  carried  interest^  for  no 
man  would  lend  such  asum  on  such  security,  if  the  law  were  otherwise. 

It  is  the  practice  of  the  Court  of  Chancery,  as  acknowledged  in 
the  case  of  Perkyns  v.  Bayhtonf[b)  when  subsequent  interest  is  di- 
rected to  be  computed  upon  a  mortgage,  to  compute  it  upon  the 
£rincipal  and  interest  before  reported  due  ;  but  in  cases  of  bond  or 
\gacies^  upon  t\xe  principal  only.  In  that  case,.a  sum  of  money  was 
charged  by  will  upon)andf  as  a  reward  for  care  taken  of  the  testa- 
tor's daughter,  who  was  a  lunatic ;  and  Lord-  ThurloWy  C.  consider- 
ed it  as  the  common  case,  of  a  legacf ,  and  directed  interest  upK>n  the 
principal  only.  The  reason  of  this  distinction  between  mortgages 
and  other  debts  and  legacies,  appears  to  be  this  ;  in  the  case  of  a 
mortgage,  the  mortgagee  has^  a  complete  legal  title,  and  cannot  be 
obliged  to  part  with  his  estate,  before  he  has  been  folly  satisfied  in 

•  .(r)  Su/ira,  p.  195  of  this  volume, 

la)  SSalk.  53S.    Bdllv.  CarUer,  2  Atk.  354»  and  Levritv.  Frtke,  2  Ves.  jun. 
507.  S.P.  {b)\  Bra  C.  C,  57^. 
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all  his  demands  ;•  but  'general  creditors  and  legatees  have  no  such 
lien,  of  which  they  can  take  advantage. 

But  under  particularcircumstances,  the  Court  will  allow  the  lega- 
tee compound  interest,  as  in  Ihe  case  of  Raphael  v.  Boehm,{c)  where- 
in Edward  Raphael  o(  Madras,  gave  to  each  of  his  executors  1000 
pagodaSy  declaring  such  legacies  to  be  in  full  for  their  trouble  in 
performing  the  duties  of  the  wrll ;  and  that  they  should  not  have  any 
claim  for  commission,  or  derive  any  advantage  from  keeping  in  their 
possession  any  sums  of  money,  without  duly  accounting  for  the  le- 
gal interest  thereof,  according  to  the  legal  rate  of  interest  where  they 
acted.  The  testator  then  gave  the  residue  of  his  estate  upon  cer^- 
tain  trusts  for  his  children,  and  directed  the  interest  of  each  child*! 
portion,  or  a  competent  part  thereof,  to  be  applied  for  the  mainte- 
nance of  such  child;  and  the  surplus  of  such  interest,  if  any,  to  be 
accumulated  for  the  benefit  of  such  child ;  and  he  directed  his 
estate  should  be  remitted  to  England,  and  laid  out  in  the  funds 
there,  for  the  benefit  of  his  children.  The  executor  Boehm,  ne- 
glected to  lay  out  a  considerable  portion  of  the  testator's  property, 
which  was  remitted  to  him  on  account  of  the  testator's  estate,  and  he 
was  decreed  to  pay  interest  at  five  per  cent,  on  all  sums  of  money, 
part  of  the  testator's  estate,  received  by  or  come  to  his  hands  from  . 
the  time  he  received  the  same  respectively,  during  the  time  the  same 
continued  in  his  hs^nds ;  the  Master  being  directed  in  such  compu- 
tation to  make  half  yearly  rests.  The  object  of  this  direction  was  ' 
to  charge  compound  interest.  The  balance  of  receipts,  with  the  in- 
terest calculated  from  the  times  of  payment,  was  struck  at  the  end 
of  the  half  year,  and  that  balance,  so  composed  of  principal  and  in- 
terest, was  carried  forward  as  an  item  in  the  account  producing  in- 
terest. The  neglect  of  the  executor,  in  disobedience  to  the  special 
directions  of  the  testator  for  accumulation,  appears  to  have  been  the 
principle  reason  for  the  decision.(d) 


CHAPTER  XXL 

Of  the  construction  of  Bequests  generally. 

Sect.  I.  Of  joint- tenancy. 

Sect.  II.  Of  tenancy  in  common ;  where  the  legacy  is  given  to 

two  or  more. 

1. — «/n  equal  sharea,^^  or  ^^  share  and  share  altAce,"  or  a 

distinct  "  share'^  pointed  ai. 
i.-^**  Equally  to  be  divided,  ^c.'* 
3. — ^^JowUly'^  or  ^' in  joint  and  equal  portions.'''' 
4. — "  To  and  amongst.''^ 
5. — "  Respectively  y 
Q.j^Where  words  of  survivorship  are  coupled  with  words 

if  tenancy  in  common. 

(c)  11  Ves.  92.  {dy  See  also  Rocke  v.  Hart,  ib,  5B.  Moieley  v.  Ward,  ib. 

581.     Dor^ford  v.  Dornford,  12  Ves.  127. 
VOL.  II.  K  k 
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A. — The  survivorship  confined  ^o'testator's  death. 
1, — Where  the  period  of  division  of  the  fund 

was  the  death  of  the  testator. 
2. — TVhere  the  period  of  division  was  subse- 
quent to  testator's  death* 
B. — JVhere  the  survivorship  confined  to  death  of  te- 
nant for  life. 

C. ^ to  minority  of  legatees. 

D. to  dying  without  issue. 

7. — Exception^  where  the  bequest  construed  a  joint-tenan- 
cy ^  notukthstanding  words  of  severance. 

Sect.  III.  Of  the  surviving  of  accruing  shares. 

1 . — Where  the  legacies  do  not  compose  an  aggregatefund. 
2. — Where  the  legacies  do  compose  an  aggregate  fund. 

Sect.  IV.  Of  Bequests  wherein  ^'or^^  was  construed  ^^and;'^ 

and  ^^and^'  construed  ^^or?^ 

I . — Or  construed  and. 
2. — And  construed  ctr.  '  ^ 

3. — Where  the  words  "or,"  and  "and"  have  been  con- 
strued literally. 

Sect.  V.  Of  bequests  to  the  separate  use  of  married  women. 

1 . — Where  the  bequest  has  been  considered  as  giving  a  se- 
parate interest. 
2. — Where  not. 

Sect.  VI.  What  words  of  recommendation^  &c.  will  raise  trusts 

by  implication. 

1. — Where  the  recommendation  considered  to  raise  trusts 

by  implication. 
2. — Where  not. 

1. — Whenthe  recommendation  not  imperative. 

2. — When  the  property  not  distin^^ly  ascertained. 

3. — When  the  objects  not  distinctly  ascertained. 

Sect,  VII.  Of  implied  bequests  generally. 

1. — Instances  of  survivorship  being  implied. 

2. — Instances  wherein  provision  out  of  a  fund  is  given  to 
a  legatee  until  a  future  event,  and  nothingjurther  is 
added;  and  bequest  qf  the  fund  implied* 

3. — Instances  where  an  ultimate  bequest  is  added,  if  the 
event  do  not  happen,  there  being  no  express  bequest 
if  it  do;  and  bequest  of  the  fund  implied. 

4, — Instances  where  the  fund  is  directed  to  be  paid  to  an 
individual  for  a  partial  purpose,  for  the  benefit  qf 
a  third  person,  and  there  is  no  express  gift  of  the 
surplus. 

6. — Instances  (fVik  interests  implied. 

Sect.  VIII.   Of  the  construction  of  bequests^  where  there  is  a 

mistake  in  the  subject  bequeathed. 
1 . — Of  mistake  in  the  nature  or  quality  qf  the  subject  be- 
queathed. 
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2. — Of  matake  m  the  quantity  thereof 

3. : ^  in  tke  name  thereof. 

4. — Mistake  not  corrected  tipon  mere  eupposUiony  but 

must  demonstrably  appear  such. 
5. — Of  parol  evidence  in  the  above  cases. 

Sect.  IX.  Of  construction  of  bequests  generally. 

First. — Rules  of  construction. 

Secondly. —  Cases  in  illustration  qf  those  rules. 

1. — The  words  of  the  will  adhered  to  in  instances 
where  a  particular  event  is  overlooked  by  tes- 
tator^ for  which  he  would  probably  have  pro- 
vided^ had  it  occurred  to  him. 
2.' — Bequest  probably  intendedy  but  not  actually. 

made. 
S. — Inconsistent  or  repugnant  expressions. 
Thirdly. — Of  the  construction  of  particular  words  and 
phrases. 
1. — Of  a  gift  of  interest,  SfC.  whether  it  carry  the 

principal. 
2. — Of  a  gift    of   principal,  whether  it  carry 

arrears  of  interest. 
3. — Of  the  word  legacy. 
4. — Of  the  words  "  all  my  lands  and  tenements," 

whether  they  include  leaseholds. 
6. — Of  a  bequest  "  to  a  parish  church,^*  or  to  the 

parish. 
6. — Of  a  legacy  to  a  parent  for  maintenance  of  her 

children. 
7. — Of  a  bequest  to  a  legatee  to  apprentice  him,  or 

for  his  advancement  in  btmness,  fyc. 
8. — Of  a  bequest  to  A.  for  life,  and  ctfter  the 

death  of  A.  and  B.  to  C. 
9. — Of  a  bequest  to  legatees  at  the  discretion  of 

trustees,  executors,  fyc. 
10. — Of  a  bequest  to  invest  money  in  securities  at 

discretion. 
11. --^Of  words  of  reference  "  in  like  manner,"  in 

manner  aforesaid,  fyc. 
12. — Of  the  "  balance"  Q^  an  account  currcn/. 
13. — Of  the  words  "  house  I  live. in  and  garden." 
14. — Of  the  word  "  appurtenances"   as  applied 
to  apiece  of  plate,  consisting  of  several  parts. 
15.— Of  the  word  "  item." 
IQ.'-^Of  funds  "assigned  or  transferred,^*  at  a 

given  period. 
1 7. — Of  the  ^ect  of  a  bequest  of  sums  "  due  from 
G;  B.  to  the  testatrix,  at  the  time  of  her 
death'' 
Fourthly. — Of  the  ^ect  of  recital. 
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Sect.  L  Of  Joint-tenancy. 

1.  When  legacies  are  given  to  two  or  more  persons  in  undivided 
shares,  as  IOC/.  "  to  A.  and  £.,"  or  "  to  the  children  of  C,"  the 
legatees  will  take  as  joint-tenants,  there  being  no  words  of  seyer- 
apce. 

Thus,  in  Webster  v.  fVebster,[a)  a  testator  bequeathed  the  residue 
of  his  personal  estate  to  three  persons ;  and  the  question  was,  whe- 
ther they  were  joint-tenants,  or  tenants  in  common  ?  Sir  Joseph 
Jekylly  M.  R.  said,  that  the  case  being  of  great  consequence,  be 
would  take  time  to  consider  of  it ;  and  he  afterwards  gave  judgment, 
that  the  suryivor  should  take  the  whole,  and  retain  it  in  equity,  in 
the  same  manner  as  if  it  had  been  a  grant  at  law. 

So,  in  Cray  v.  JViUi8j{b)  a  testatrix  bequeathed  the  surplus  of  her 
personal  estate  to  her  son  Samuel  and  her  daughter  Hannah,  making 
them  executors.  Upon ,  the  death  of  Hamnahy  the  question  was, 
whether,  as  this  was  a  legatory  matter,  and  suable  in  the  Spiritual 
Court,  where  survivorship  would  not  be  allowed,  the  survivor  should 
be  liable  to  account  with  the  representative  of  the  deceased  execu- 
tor. Sir  Joseph  JekyU,  M .  R.  said,  that  a  right  of  survivorship  was 
as  good  as  a  right  by  descent;  neither  was  there  any  thing- unrea- 
sonable or  Unequal  in  the  law  of  joint-tenancy,  each  having  an  equal 
chance  to  survive ;  and  the  duration  of  all  lives  being  uncertain,  if 
either  party  had  an  ill  opinion  of  his  own  life,  he  might  sever  the 
joint-tenancy  by  a  deed  granting  over  a  moiety  in  trust  for  himself; 
so  that  survivorship  could  be  no  hardship  where  either  side  might 
at  pleasure  prevent  it.  To  the  objection  that  in  case  of  a  legacy 
given  to  two  persons  it  should  not  survive,  because  a  legacy  was 
recoverable  in  the  Spiritual  Court,  where  the  rule  of  the  Civil  law 
took  place,  which  rule  was  against  survivorship,  his  Honour  answer- 
ed, that  he  did  not  see  why  a  Court  of  Equity  should,  even  in  the 
case  of  a  legacy,  judge  according  to  the  Civil  law,  but  ought 
rather  to  pursue  the  common  law,  which  was  the  general  law  of  the 
land ;  for  all  legatees  were  volunteers,  and  ought  to  stand  or  fall 
by  the  rules  of  the  common  law.  That  if  these  two  joint  residuary 
legatees  should  be  taken  as  tenants  in  common,  then,  in  the  event 
of  one  of  them  dying  in  the  life  of  the  testator,  one  moiety  of  the 
personal  estate  would  have  gone  to  the  testator's  next  of  kiii,  ac- 
cording to  the  Statute  of  Distributions,  which  would  hardly  be  ad- 
mitted ;  and  his  Honour  accordingly  decided  that  the  survivor  took, 
the  whole  .(c) 

In  Keys  v.  Luffkin,{d)  Joseph  Waland  bequeathed  as  follows : 
"  I  give  to  my  sisters  Mary  and  Sarah  the  residue  of  my  personal 
estate."  Mary  LuffTUn  survived  her  sister  Sarah,  the  late  wife  of 
the  plaintiff,  and  the  question  was,  whether  Mary  was  entitled  to 
the  whole  of  the  residue  of  the  testator's  personal  estate,  she  in- 
sisting that  the  bequest  created  a  joint-tenancy ;  and  Sir  TTiomas 
SeweU,  M.  R.  decided  that  she  was. 

In  Campbell  v.  CampbeU,{e)  Susannah  Hodson,  directed  that  the 

(a)  2  P.  WUL  34r.  _  ^       (b)  lb.  529- 

(0  " 


See  Battard  r.  Stukdy.    Thomas  Jones,  Rep.  130,  and  Lady  Shore  v.  BU- 
1  Eq.  Ca.  Abr.  243,  pi.  2.  1  Vern.  482.  S.  C. 
Dickens- Rep.  392.  (r)  4  Bro.  C.  C.  15. 
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residue  of  the  money  to  arise  from  the  sale  of  her  real  and  personal 
estate  should  be  divided  into  thrqe  equal  parts  ;  and  she  gave  one* 
third  of  it  unto  and  amongst  the  child  and  children  of  her  sister  Rose 
Campbell^  that  should  be  living  at  the  time  of  her  death;  one  other 
third,  unto  the  child  or  children  of  her  niece  Elizabeth  Lewingt&n, 
which  should  t^e  living  at  the  time  of  her  decease ;  and  the  remaining 
third  unto  and  amongst  the  children  of  her  liiece  CcAherine  ButicaZj 
which  should  be  living  at  the  time  of  her  death.  The  question  was» 
whether  the  children  of  the  then  fknailies,  and  particularly  the  four 
surviving  children  of  the  X^unng^otl  fkmily^  took  their  shares  of  the 
residue  as  joint-tenants,  or  tenatfts  in  common?  With  respect  to 
the  children  of  Rose  CampbeUyhoTdjAlvardey^  M.R.  said,  that  how- 
ever the  Court  might  formerly  lean  to  the  construction  of  wills  in 
favour  of  joint-tenancy,  it  had  for  many  years  past  laid  hold  of  words 
in  favour  of  tenancy  in  commoir,  and  for  that  purpose  it  had  laid 
hold  of  the  words,  equally;  share  and  share  alike;  to  and  between; 
that  there  was  no  diiference  between  those  words  and  ^' to  and 
amongst  f  and  he  cited  Trundell  v.  EameSy{/)  wherein  the  latter 
words  were  considered  as  words  of  severance ;  and  his  Lor^lship  con- 
cluded, by  observing,  ^'  I  take  the  law,  therefore  tp  be,  that  where  a 
legacy  is  given  to  two  or  more  persons,  whether  they  are  made  exe- 
cutors or  not,  that  they  are  joint-tenants.  Then  the  next  question 
is,  whether  there  is  any  thing  here  to  show  she  meant  to  introduce 
words  of  severance?  She  has  interposed  words  of  severance  in  the  two 
former  cases,  and  has  omitted  to  do  it  here.  With  respect  to  the  Lew- 
ingtons,  it  is  said  she  could  not  mean  differently  as  to  these  children 
from  what 'she  did  as  to  the  others  y  but  I  cannot  follow  that  reason- 
ing :  here  are  no  words  of  severance.  It  is  said  that  it  is  the  blunder 
of  the  clerk ;  but  it  is  more  essential  to  the  purpose  of  justice,  that 
there  should  be  fixed  rUles  of  construction,  than  that  a  Judge  should 
form  conjectures  as  to  the  intent  of  the  testator.  I  am  therefore  of 
opinion,  that  the  words  are  not,  in  this  case,  sufficient  to  sever  the 
intere^,  but  that  it  was  a  joint-tenancy,  and  has  survived. 

In  Morley  v.  Birdy{g)  WiUiam  CoUifM.devised  and  bequeathed  his 
real  and  personal  estate  to  his  daughter  Elizabeth^  and  added, 
*^  and  every  thing  I  die  possessed  of,  I  give  all  this  to  her  only  use 
and  pleasure  for  ever,  on  cbndition  that  she  pay  to  the  four  daugh- 
ters of  my  brother  John  CoUins,  400L  out  of  700^  now  lying  in  the 
three  per  cents.^^  Three  of  the  four  daughters  of  JbAn  CoUins  died 
in  the-testator's  lifetime,  and  after  the  testator's  death  the  surviving 
daughter  Martha^  the  wife'of  the  plaintiif,  filed  the  bill  claiming  the 
whole  legacy  of  400{.,  and  Lord  Mvanley^  M.  R.  observed,  that  the 
form  of  the  legacy  made  no  difference  in  that  case,  it  being  impos- 
sible to  make  the  least  distinction,  between  a  legacy  to  one  person 
upon  condition  to  pay  to  four  persons  400^,  and  a  legacy  of  400Z. 
to  be  paid  to  them  by  the  executor ;  and  he  decided  that,  there  be- 
ing no  words  of  severance,  it  was  a  joint  legacy,  and  the  whole  in- 
terest survived  and  belonged  to  the  plaintiffs. 

(/)  Before  Lord  Bathurst,  11th  Feb.  1773.   Reg.  Lib.  lb.  608.  b. 
(f )  3  Yes.  629. 
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So  in  Stuart  v.  Bruce,(h)  Charles  Stuart  bequeathed  thus :  '^  I  do 
constitute  and  appoint  my  daughter  and  son,  born  of  my  servant 
Chartipyy  to  he  my  sole  heirs  and  executors  to  itiy  estate,  moveable 
and  immoveable,  after  payment  of  all  my  just  and  lawful  debts." 
After  the  death  of  the  sqd,  an  infant  and  intestate,  the  daughter, 
filed  her  bill  against  the  defendant  the  executor,  and  the  question 
was,  whether  the  legatees  were  joint-tenants  :  and  Lord  LoughbO' 
roughf  C.  held  the  bequest  clearly  joint ;  observing,  that,  as  they 
were  natural  children,  and  co^ld  not  succeed  to  each  oth^r,  that 
circumstance  was  a  strong  inducement  to  leave  it  to  them  jointly, 
if  the  testator  had  consulted  how  t»  leave  it  to  them  in  thebest  way. 

Again,  in  fVhitmore  v.  Trelaumy,{i)  Owen  Salisbury  Breretonhe- 
queathed  to  his  wife  the  interest  of  his  three  per  cent,  consols  for 
life,  (except,  &c.)  and  after  her  death  two-thirds  of  the  interest  of 
the  consols  to  General  Trelawny  and  his  brother  Thomas  for  their 
lives ;  and,  after  their  deaths,  to  the  two  persons  in  possession  of  his 
real  estates.  Thomas  survived  the  General,  and,  the  widow  of  the 
testator  beipg  dead,  the  question  was,  whether  Thomas  was  entitled 
to  the  whole  of  the  two-thirds  of  the  interest  by  survivorship  ?  And 
Lord  Eldim  said,  that- although  it  was  exceedingly  probable  the  tes- 
tator did  hot  mean  survivorship,  yet,  as  he  had  actually  given  in 
words  creating  a  joint-tenancy,  which  was  not  severed,  the  whole 
must  go  to  T%mnas. 

The  general  rule,  upon  which  the^  preceding  cases  were  decided, 
was  ftirther  confirmed  by  the  judgment  of  Sir  WiUiam  Granty  in 
Jackson  Y.Jackson,  Bind  by  Lord  ]^on  upon  appeal  from  his  Hon- 
our's decree,  the  principle  of  which  his  Lordship  sanctioned,  while 
be  over-ruled  the  decision  itself  upon  the  particular  circumstancesy 
which  amounted  to  a  severance. 

In  the  case  of  Jackson  v.  Jacksony{k)  Paul  Jackson  devised  and 
bequeathed  all  the  residue  of  his  real  and  personal  estate  what- 
soever, (subject  to  the  payment  of  an  annuity  to  his  wife,  and  the 
interest  of  two  legacies  to  his  daughters  during  the  life  of  his  wife,) 
to  trustees,  upon  trust  to  permit  his  two  sons,  fViUiam  Jackson  and 
CoUingwood  Forster  Jackson,  to  enter  upon  and  occupy  his  real  es- 
tates, and  also  his  leasehold  estates^  and  into  the  several  branches 
of  his  trading  business,  and  jointly  to  manage  and  carry  on  the  same, 
under  the  directions  of  the  trustees,  to  the  best  advantage  during 
the  life  of  his  wife ;  and,  after  her  decease,  upon  trust,  out  of  the 
tents  and  profits  of  a  certain  messuage  before  devised,  the  proceeds 
of  his  trade,  and  by  sale  or  conversion  of  liis  personal  estate,  to  satis- 
fy the  legacies  to  his  daughters :  and  the  testator  directed  that  in 
case  his  wife  survived  him  more  than  twelve  months,  his  son  should 
not  be  compelled  to  pay  more  than  400L  during  any  one  year,  to- 
wards making  up  the  payment  of  his  daughter^'  legacies  ;  and  after 
full  payment  of  the  two  legacies  to4iis  daughters,  and  all  interest, 
the  te3tator  directed  all  the  residue  and  remainder  of  the  said  trust 
estates  to  go  and  be  unto  and  for  the  only  use  and  benefit  of  his  said 
two  sons,  WUliam  Jackson  and  CoUingwood  Forster  Jackson,  and 
the  survivor  of  them,  their  or  his  heirs,  executors,  administrators  and 
assigns  for  ever,  according  to  the  several  and  respective  natures  and 

(A)  3  Vcs.  632.  (0  6  Ves,  ISa  (it)  7  Ves.  535. 
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tenures  of  such  estates ;  and  to  and  for  no  other  use,  intent,  and 
purpose  whatsoever  ;  to  take  and  bold  his  said  real  estates  and  every 
part  thereof,  in  case  his  said  two  sons  should  survive  him,  as  tenants 
in  common  and  not  as  joint-tenants  ;  and  he  appointed  the  trustees 
executors.  After  the  death  of  the  testator,  the  two  sons  carried  on 
the  business  till  the  death  of  fViUiam  JacksoHy  one  of  the  sons ; 
the  testator'^  widow  being  then  dead,  Mary  Jackson  *  the  widow 
and  sole  'executrix  and  residuary  legatee  of  WUUam  Jackson, 
filed  her  bill  against  the  surviving  brother  and  the  trustees,  pray- 
ing to  be  declared  entitled  to  a  n^iety  of  the  leasehold  premises, 
stock  and  effects  of  the  partnership  carried  on  hy  William  Jackson 
and  his  brother,  and  also  of  the  residue  of  the  personal  estate.  The 
defendant  C.  F.  Jackson,  the  surviving  brother,  submitted  that  Wil- 
liam Jackson  did  not  take  a  vested  interest  in  the  premises,  but,  that 
if  he  did,  he  took  the  same  as  joint-tenant  with  him,  the  defendant, 
and  that  nothing  was  done  to  sever  the  joint-tenancy.  SirWiMam 
Grant,  M.  R.  decided,  that,  upon  the  words  of  the  residuary  dispo- 
sition, there  was  a  joint-tenancy  as.  to  the  personal  estate,  and  he 
did  not  see  any  clear  intention  for  a  tenancy  in  common,,  observing, 
^  I  have  nothing  to  go  upon  in  putting  any  other  Construction  upon 
the  words  than  that,  which  is  their  legal  efieot.  It  is  true,  as  it 
was  argued,  this  may  be  somewhat  of  an  absurd  disposition ;  giving 
part  of  his  estate  between  his  sons  as  tenants  in  common,  and  the 
residue  between  them  as  joint-tenants.  As  to  that,  I  can  only  say, 
in  the  one  case  it .  is  rational  to  construe  him  to  have  meant,  that 
they  should  take  the  profits,  as  they  accrued ;  and  there  is  a  circum- 
stance, from  which  it  evidently  appears,  such  was  th6  intention.'^ 
And  his  Honour  decreed,  that  the  profits  accrued  before  the  wife's 
death  w^re  divisible  between  the  sons,  and  belonged  to  them  as  re- 
ceived in  their  several  rights ;  but  the  residue  belonged  to  the  sur- 
vivor. It  would  be  just  the  same,  if  the  Word  <*  survivor"  was  not 
used ;  the  words  being  those  of  joint-tenancy.  Upon  an  appeal(I) 
before  Lord  Eldon  against  the  decree  of  the  Master  of  the  Rolls,  it 
was  urged  on  behalf  of  the  plaintiff,  that  if  it  were  a  joint-tenancy 
under  the  will,  it  became  a  tenancy  in  common  by  the  manner  in 
which  the  brothers  carried  on  the  business;  ^nd  that  it  was  not 
competent  for  one  of  those  partneirs,  now  as  between  themselves,  to 
say  he  was  mistaken.  After  an  elaborate  consideration  of  the  cir- 
cumstances of  the  case,  the  Lord  Chancellor,  without  contradicting 
the  ground  taken  by  the  Master  of  the  RoUs,  was  of  opinion,  that 
under  all  the  circumstances  of  the  case,  the  two  sons  of  the  testator 
were  to  be  considered  as  tenants  in  common  of  his  property  em- 
barked in  trade,  from  the  time  ihey  were  left  in  possession,  includ- 
ing as  well  the  capital  as  the  profits.'  In  the  course  of  bis  observa- 
tions his  Lordship  said,  that  it  was  extremely  clear,  that,  unless  there 
were  specialties  in  the  will,  the  residuary  clause  passed  the  property 
to  the  brothers  as  joirU-tenants ;  And,  attending  both  to  the  words 
of  the  residuary  clause,^  and  all  the  passages  jn  the  will,  having  rela- 
tion to  equal  division  or  survivorship  in  the  various  events,  he  (Lord 
Eldon)  was  not  satisfied  that  he  could  hold  upon  the  will  itself;  and 

(0  9Ves.59l/ 
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independent  of  the  nature  of  the  property  and  the  dealings  of  the 
parties,  that  it'  was  a  tenancy  in  conmion.(m) 

In  Crooke  v.  Be  Vandes,(n)  John  Crosse  bequeati^ed  the. residue 
of  his  personal  estate  to  be  invested  on  security,  and,  subject  to  an 
annuity  to  his  daughter  Sarah,  gave  all  the  remainder  of  the  inter* 
est  '^  to  be  equally  divided^  and  paid  yearly  to  my  grandsons  or  their 
children  for  life,  &c.;  and,  after  a  void  bequest  of  a  part  of  the  re- 
siduc;  added,  ^^tvhat  remains  to  go  to  my  grdndsons.^^  One  of  the 
questions  was,  whether  the  grandsons  took  the  residue  as  tenants  in 
common,  or  joint-tenants ;  and  it  was  contended  in  favour  of  the 
former  construction,  that  as  they  took  the  interest  as  tenants  in 
common,  by  the  express  words  of  the  will,  it  would  be  strange  to 
suppose  the  testator  meant  them  to  take  the  principal  in  a  di&rent 
manner.  But  Lord  Eldon  decided  otherwise,  declaring  that  where 
words  had  once  got  a  clear  settled  legal  meaning,  it  was  very  dan- 
gerous to  conjecture  against  that  meaning  upon  no  better  founda- 
tion, that  it  was  improbable  the  testator  could  have  meant  to  do  one 
•  thing  by  one  set  of  words,  having  done  another  thing  by  another  set 
of  words. 

Again,  in  Swaine  v.  Burtoni{o)  Mary  CockeU  devised  all  her 
leasehold,  freehold,  ^copyhold,  and  real  estates  whatsoever  unto  and 
to  the  use  of  trustees,  their  heirs,  executors,  and  administrators, 
upon  trudt  to  sell,  and  with  the  money  to  pay  off  incumbrances, 
debts,  and  legacies,  and,  alter  payment  thereof,  tP  pay  the  rents  and 
profits  of  the  said  estates,  or  so  much  as  should  not  be  sold^  to  the 
use  oi.  Joseph  Welsh  for  life;  and  after  his  decease,  the  testatrix  de- 
vised and  bequeathed  such  part  of  her  real  estates  and  the  produce 
thereof,  as  should  not  have  been  sold  or  applied  for  the  purposes 
aforesaid,  unto  the  heir  or  heirs  at  law  of  her  cousin  William  Cockett^ 
and  the  heirs,  executors,  and  administrators  of  such  heir  or  heirs  at 
law :  and  she  directed  the  trustees  to  convey  and  assign  the  same 
accordingly.  Lord  Eldon  decided  that  the  devise  and  bequest  cre- 
ated a  joint-tenancy,  and  he  dismissed  the  bill  of  the  son  and  heir  at 
law  of  Catherine  SwainSy  who  claimed  one-fiflh  in  her  right,  as  one 
of  the  five  co-rheiresses  of  William  CockeU^  who  were  also  co-heir- 
esses of  the  testatrix. 

Sect.il  Of  tenancy  in  common. 

We  proceed  to  consider  what  words  of  bequest  have  been  con- 
strued to  give  the  legatees  interests  as  tenants  in  common ;  and  it 
will  be  seen  by  the  cases,  that  wherever  a  legacy  is  given  to  two  or 
more  persons  by.  any  expressions  that  import  a  severance,  the  lega- 
tees will  be  considered  as  tenants  in  common  :  for  instance,  where 
so  much  of  a  sum  of  money  or  residue  is  given  to  A.^  and  so  much 
to  B.^ij})  or  to  them  *^  in  equal  shares,'^  or  ^^  share  and  share  alike i^^ 
or  wherie  a  distinct  share  of  either  of  the  legatees  is  referred  to,  or 
where  the  legacy,  is  given  to  two  or  more  "  to  he  equally  divided 
amongst  them,^  or  merely  ''  to  be  divided  amongst  them"  or  to  them 
^*  jointly  and  equally  ^'^  or  *<  to  and  amongst  them"  to  them  "  respec- 
tively"   We  shall  adduce  instances  of  these  in  order;  and — 

(ne)  Sec  Saundm  v.  Lwe,  2  Black.  1014.      (n)  9  Vcs.  197.     (o)  15  Vcs.  365. 
(fi)  Ackroyd  v.  Smithsofh  1  Bro.  C.  C*  503,    Belt's  ed.  9u/ira,  Vol,  I.  p.  367. 
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1.  Firsts  where  .a  legacy  is  given  to  two  or  more  *'in  equal 
ahareSj  or  share  and  share  aUke^^^  or  where  a  distinct  and  separate 
share  is  pointed  at. 

Thus,  in  Rioers's  case,^^)  a  testator  bequeathed  an  equal  share  of 
his  real  estate  (which  shall  be  his  due  when  the  said  estate  shall  be 
sold)  to-  his  two  sons  James  and  Charles  Rivers.  And.  Lord  Hard* 
wickSy  C.  determined,  that  the  sons  took*  as  tenants  in  common ;  ob- 
serving, ^^  the  words  an  equal  share  of  my  real  estate  must  mean  in 
equal  shares,  sh&re  and  share  alike,  or  it  cannot  be  made  sensible." 

In  Heaihe  v.  He€tthey{r)  fViUiam  Madgewicke  devised  lands  after 
the  decease  of  his  wife  to  his  cousin  IV iUiam  Madgewicke  \n  fee, 
upon  condition  that  he  paid,  within  six  months  after  the  death  of  the 
testator's  wife,  4002.  among  all  the  children  of  his  sister  Catherine 
Heathe,  share  and  share  alike.  The  testator's  wife  AveriUa  having 
survived  him,  gave,  by  will,  (among  other  things)  all  her  personal 
estate  among  all  the  children  respectively  of  her  brother  and  sister 
Heaihe.  One  of  the  daughters  of  C.  Heaihe^  after  surviving  the 
testator  and  his  wife/  died  intestate,  to  whom  her  father  Bdminister- 
ed,  and  In  her  right  claimed  a  share  of  AverilMs  personal  estate 
under  her  will,  upon  the  ground  that  the  children  took  as  tenants  in 
common.  Mr.  Justice  Parker  said,  the  question  raised  upon  the 
first  will,  whether  the  words  share  and  share  alike,  make  a  tenancy 
in  common,' or  a  joint-tenancy,  had  been  given  up,  and  very  right, 
for  it  had  been  held  for  two  hundred  years  to  be  a  tenancy  in  com* 
mon.  And  upon  the  second  will  also,  his  Lordship  decreed,  that 
the  words  '^  to  and  among  respectively,"  gave  a  tenancy  in  common, 
and  he  thought  that  the  word  respectively  would  separate  the  estate. 

In  Dpdson  v.  Uay,{s)  Thomas  Downes  fVUmot  gave  and  bequeath- 
ed unto  the  children  of  his  sister  Eleanor  Deam,  the  whole  of  his 
real  and  personal  estate,  after  paying  certain  legacies,  adding,  '*  and 
it  is  my  particular  will  and  desire,  that  the  children,  all  of  them,  be 
educated  with  th^  yearly  interest  of  whatever  portion  of  my  estate 
that  may  fall  to  each  respective  child's  lot  or  share,  dLc."  And  Lord 
Alvanley,  M.  R.  decided  that  the  words  of  the  residuary  bequest 
severed  the  joint-tenancy. 

Again,  in  Gant  v  Lawrencef{t)  Richard  Gant  (the  father)  be- 
queathed all  his  personal  estate  unto  his  two  sons  Richard  and  John 
Gant  J  their  executors,  administrators,  and  assigns  for  ever ;  and  the 
will  contained  a  proviso  that  John  Ganty  during  minority,  should  be 
maintained  out  of  the  produce  of  the  personal  estate ;  and  in  case 
he  should  be  minded  to  be  put  out  apprentice  to  any  trade,  that  a 
competent  sum  should  be  raised,  out  of  his  (testator's)  effects,  as  an 
apprentice  fee,  for  the  use  of  his  son  John,  ^^and  in  part  of  the  sharSj 
of  which  he  will  become  entitled  in  the  surplus  of  my  said  effects." 
Richard  the  son  survived  his  father  and  died  in  1805,  having  by  will 
bequeathed  all  his  property  to  his  mother,  whom  he  appointed  sole 
executrix,  and  Lawrence  (the  defendant)  a  trustee.  On  the  bill  of 
the  plaintiff  against  Lawrence  and  John  Gant,  for  an  account  of 
the  personal  estate  of  Richard  Gant  (the  son,)  the  question  was, 
whether  John  Gant  and  Richard  Gant  the  son  were  entitled,  under 

(?)  1  Atk.  410.        (r)  3  Atk.  121.       (»)  3  Bra  C.  C.  404.        (/)  Wightw.  SW, 
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their  father's  will,  as  joint-tenants  or  tenants  in  common ;.  and  Mac- 
donaldi  C.  B.  decided,  that  the  provision  fo^  apprenticing  the  younger 
son,  was  quite  inconsistent  with  joint-tenancy ;  that  the  apprentice 
fee  for  the  use  otJohn  was  to  be  taken  in  part  of  the  share  to  which 
be  would  become  entitled;  and  the  words,"  in  part  of  the  share,'* 
were  alone  quite  decisive  of  the  testator's  intention,  that  it. should 
be  a  tenancy  in  common.(uj. . 

2.  In  the  next  place,  we  adduce  cases,  wherein  the  word  "  ditn- 
ded"  is  used;  as  where  .the  bequest  is  to  two  or' more  legatees 
**  equally  to  he  divided  between  them,^^  &c.  ^^tobe  divided  amongst 
them:' 

Thus,  in  Oto^n  v.  Ou)en,{x),  the  testatrix  bequeathed  in  the  follow- 
ing words :  "  All  the  residue,  &c.  I  give  to  my  two  nieces,  Mary  and 
Elisiabeth,  daughters  to  my  nephew,  WiUiam  Otoen,  and  Jinn  his 
wife,  whom  I  desire  to  be  trustees  for  their  children  to  take  care  of 
their  legacies  for  them,  they  being  of  tender  age ;  and  my  will  is, 
that  my  estate  be  equally  divided  between  my  two  nieces,  Mary  and 
Elizabeth^  whom  I  appoint  my  executrixes  accordingly."  One  of 
the  nieces  died  in  the  life  of  the  testatrix,  and  the  question  was,  whe- 
ther the  surviving  niece,  or  the  testatrix's  next  of  kin  were  entitled 
to  the  share  intended  for  the  deceased,  which  depended  upon  this, 
whether  the  nieces,  if  they  had  both  survived  the  testatrix,  would 
have  taken  as  joint-tenants,  or  as  tenants  in  common.  And  Lord 
HardwickCf  C.  decided,  that  the  words  to  be  equally  divided^  would 
have  made  the  lesatees  tenants*  in  common,  and  that  the  share  of  the 
niece  who  died,  lapsed,'  and  became  the  property  of  the  testatrix's 
next  of  kin. 

Again,  in  JoUiffe  v.  East^{y)  Jane  JcUiffe  bequeathed  to  Eleanor 
«nd  Sophia  JoUiffe^  10,00oi.  to  be  equally  divided  between  them, 
when  they  should  arrive  at  twenty-one,  with  interest  from  the  testa- 
trix's death,  until  they  attained  that  age.  Sophia  died  under  twen- 
ty^one,  intestate,  and  her  father  the  defendant,  William  JoUiffey  ad- 
ministered to  her,  and  claimed  a  moiety  of  the  10,0001.  upon  the 
principle,  that  the  two  legatees  took  as  tenants  in  common.  And 
Lord  ThurloWj  C.  without  hearing  the  other  side,  decreed  accord- 
ingly ;  observing,  that  if  there  were  no  words  that  would  point  at  a 
(e«ancy  in  common,  the  rule  of  survivorship  must  take  place,  but 
that  the  words  in  the  will  were  sufficient  to  create  a  tenancy  in 
common. 

In  Bolger  v.  Mackell^{»)  Catherine  UnderhiU  gave  the  residue  of 
her  personal  estate,  after  the  decease  of  her  mother,  to  the  daughter 
of  James  Winter^  and  to  the  children  of  the  testatrix's  brothers,  John 
and  James  Snowden^  to  be  equally  divided  betwixt  them^  share  and 
share  alike  j  the  shares  of  the  sons,  with  the  interest  or  accumula- 
tion, to  be  paid  at  twenty-one  ;  and  of  the  daughters  at  twenty-one 
or  marriage,  after  deduction  for  what  might  be  laid  out  for  mainte- 
nance, &e.  John  Snowden  died  without  issue ;  James  also  died, 
leaving  two  sons,  George  and  John,  both  of  whom  died  under  twen- 
ty-one, intestate  and  without  issue,  leaving  their  grandfather,  James 
/foble,  their  administrator  and  next  of  kin,  who  claimed  their  shares 

in)  See  alio  Joneav.  Randall,  1  Ja.  &  Wal.  lOa  infra,  Taniere  v.  Pearke»t 
%  Sim   &  Sta.  383  infra.  (x)  1  Atk.  494.  (v)  3  Bro.  C.  C.  25. 

(z)  5  Ves.  5ia    See  alio  Bagwell  v.  Dry.  1  P.  WIIL  700.  •fi/kra,  Vol.  I.  p.  333. 
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of  the  residue  upoa  the  principle,  thfet  the  legatees  of  the  residua 
took  as  tenants  in  common  :  and  Lord  Loughhoroushy  C.  being  of 
that  opinion,  decreed  accordingly. 

In  Ackerman  v.  Burrows,(a)  the  testator,  by  a  testamentary  in- 
strument, in  the  form  of  a  letter  to  his  mother  and  sisters,  bequeath- 
ed as  folIoMTs :  '*  My  son  wilt  naturally  succeed  to  any  thing  that 
may  arise  from  our  wrecked  property,  and  should  any  thing  remain, 
after  paying  my  debts,  I  could  wish  it  to  be  divided  amongst  you.^ 
The  testator  had  a  mother  and  six  sisters  living  at  the  date  of,  his 
will,  but  his  mother  *and  one  of  his  sisters  died  in  his  lifetime.  The 
question  was,  whether  the'intereerCs  of  those  who  died  in  the  testa- 
tor's lifetime,  lapsed  or  survived  to  the  surviving  sisters.  And  Sir 
WiUiam  Grants  M.  R.  decided  that  the  word  you  meant  those,  to 
whom  the  letter  was  addressed,  namely j  his  mother  and  then  living 
sisters ;  and  that  the  bequest  was  a  tenancy  in  common  ;  and  that, 
consequently,  the  shares  of  those  who  died  in  the  testator's  lifetime 
lapsed,  f  6;) 

3.  where  the  bequest  is  to  two  or  more  in  ^^ joint  and  eqwA  pro- 
portions," or  to  them  ^* jointly,''^  the  legatees  will  take  as  tenants 
m  common;  the  terms join^  or  jointly  not  being  considered  to  im- 
part an  interest  in  the  nature  of  joint-tenancy,  but  lo  signify  a  gift 
to  them  altogether. 

Thus,  in  Ettricke  v.  Ettricke,{c)  WUliam  Etiricke  gave  the  rents 
ai)d  pi;ofits  of  his  freehold  and  leasehold  estates  at  S.  subject  to  cer- 
tain annual  payments  to  Taylor^  in  trust  for  his  six  younger  children, 
to  be  distributed  among  them  in  joint  and  equal  proportions.  Upon 
the  death  of  one  of  the  six  children,  without  issue,  and  intestate,  a 
question  arose  between  his  heir  at  law  and  personal  Representative, 
and  the  surviving  children,  whether  the  children  took  as  joint-temints 
or  tenants  in  common ::  and  Sir  Thomas  Sewetl,  M.  R.  was  of  opi- 
nion, that  they  took  as  tenants  in  common ;  and  that  the  word  ''  joint" 
did  not  give  a  joint  interest,  but  was  to  be  considered  as  if  the  tes^ 
tator  had  said  to  my  children  Mogether, 

In  Perkins  v.  Baynton,{d)  Frances'  JVott  gave  by  her  will,  to 
Stukeky  Baynton  and  WiUiam  Bayntonj  1 5002.  ^^  jointly  and  betiveet$ 
them.^*  WUliam,  beins  the  survivor,  insisted  that  he  was  entitled  to 
the  whole :  but  Lord  Thurlow  determined  otherwise,  and  dismissed 
the  petition  of  fViUiam  Baynton.  In  this  case,  William  Baynton 
had  filed  his  bill  in  the  lifetime  of  StukeUy,  for  his  moiety  of  the 
legacy,  and  it  was  contended  that  that  severed  the  joint-tenancy ; 
but  his  Lordship  said  that  he  did  not  know  that  a  demand  would 
sever  a  joint-tenancy,  and  decided  the  question  upon  the  general 
construction  of  the  bequest. 

4.  Where  the  bequest  is  to  two  or  more  legatees  **  to  and  amongst 
them:' 

In  addition  to  the  cases  of  Campbell  v.  CampbeU,  and-  Heaths  v. 
Heathe,  before  stated,(e)  the  case  of  Trundell  v.  EameSj[f)  is  an 

(a)  3  Vcs.  &  Bca.  54    See  also  Bindon  v.  Suffolk,  infra,  p.  269.     Crooke  v. 
-Of  Vande9,9Ve%,  197.  whra^  p.  264.  of  this  vol. 

[b)  See  also  Jenour  v.  Jcnour,  10  Yes.  569.  C^)  AmbL  656, 
[d]  1  Bra  C.  C.  118.                                 (0  Vol.  H.  p.  260  &  265. 

Cited  in  CamfibeU  v.  CamfibelU  4  Bra  C.  C.  17.  before  Lord  Batkunt. 
1772.  fo.  608.  b. 
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instance.  There  Joseph  Lane  willed,  that  the  sum  of.  5001.  Bank 
annuities,  subject  to  the  life  interest  therein  of  his  jister-in-laW|He^ 
ter^  should  go  to  and  amongst  his  cousin,  Sarah  Millet^  widow,  and 
her  children,  and  it  was  decreed,  that  the  legatees  were  tenants  in 
common. 

In  Casterion  v.  Sutherland,{g)  Thomas  Fowler  devised  freehold 
estates  to  his  wife  for  life  ;  aAer  her  decease,  ^^unio  and  amongst^* 
all  find  every  the  children  of  himself  and  wife,  in  such  manner^  &c. 
as  she  should  appoint.  The  testator  also  empowered  his  wife  to  sell 
the  estates,  and  invest  the  money,  and  receive  the  interest  for  her 
life ;  and  after  her  death,  both  principal  and  interest  to  be  paid  and 
applied  "fo  and  amongst"  their  children,  in  such  proportions  as 
aforesaid.  The  wife  made  no  appointment.  Sir  WUliam  Grants 
M.  R.  was  clearly  of  opinion,  that  it  was  a  tenancy  in  common. 

5.  A  gift  to  two  or  more  ^  respectively"  would  also,  it  should  seem^ 
be  sufficient  words  of  severance  to  create  an  interest  in  common. 

Thus  in  Heaths  v.  Heathe^  before  stated,(&)  where  AveriUaMadge' 
vncke^  gave  personal  estate  among  all  the  children  of  her  brother 
and  sister  Heathe  ^^respectively;"  Mr.  Justice  Parker  said,  he  thought 
the  word  respectively  would  separate  the  estate,  and  make  a  tenancy 
in  common. 

The  word  re^ective  also  occurred  in  the  bequest  in  Dodsan  v. 
Hayf  before  stated.(f )  There  the  expression  was,  *<  each  respective 
chiUTs  lot  or  share:"  biit  Lord  Ahanley  seems  to  have  considered 
the  word  share  as  severing  the  interest. 

6.  Cases  have  not  unfrequently  occurred,  wherein  the  various 
words  of  severance  before  noticed,  as  creating  a  tenancy  in  com- 
mon, have  been  accompanied  with  other  expressions  importing  a 
benefit  to  surviving  legatees.  The  Court  of  Chancery,  in  such 
cases,  endeavouring  to  give  effect  to  every  word  in  the  bequest,  has 
limited  the  effect  of  these  words  of  survivorship  to  different  periods. 
To  what  period  this  survivorship  relates  depends  not  upon  any  tech- 
nical words,  but  on  the  apparent  intention  of  the  testator,  collected 
either  from  the  particular  dispositions,  or  the  general  context  of  the 
will.(A)  Accordingly,  the  survivorship  has  been  restricted  so  as 
best  to  suit  the  apparent  intent  of  the  testator,  and  to  prevent  a 
lapse,  in-some  cases,  to  the  death  of  the  testator ;  in  others,  to  the 
death  of  a  person  taking  a  previous  life  interest ;  in  others,  it  has 
been  supported  during  the  minority  of  the  legatees ;  and  in  others, 
again,  for  even  a  longer  period,  namely,  a  dying  without  issue  living 
at  their  decease.  The  above  observations  will  be  better  understood 
by  a  classification  of  the  principal  cases.  But  the  modem  rule  seems 
to  be,  that,  in  the  absence  of  any  indication  of  a  contrary  intenti6n 
on  the  part  of  the  testator,  the  survivorship  will  be  confined  to  the 
period  of  division. 

A. — We  proceed  to  adduce  some  instances  wherein  the  Court  has 
beld  the  survivorship,  mentioned  in  the  bequest,  as  intended  by  the 
testator  to  be  confined  to  his  own  death.  This  construction  has  been 
termed  unnatural,  and  one  not  to  be  resorted  to  if  any  other  can  be 

(ff)  9  Vcs.  441  (A)  Suhra,  Vol,  II.  p.  265. 
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found.({]  In  such  cases,  the  legatees,  have  been  considered  as 
tenants  in  common  from  that  event;'  the  benefit  of  survivorship  con- 
tinuing only  during  the  testator's  life. 

1.  ¥%THt^  where  the  period  of  distiibvAion  also  was  the  death  of 
the  testaton 

Thus  in  Bindon  v.  5if^oIX:,(m)  the  then  late  Earl  of  Suffblk  bequeath- 
ed the  sum  of  2000{.  (due  to  him  from  the  Crown)  to  his  five  grand- 
children, share  and  share  alike;  eqiially^to  be  divided  (between  them  ; 
and  if  either  of  them  died^  then  his  share  to  go  to  the  sunnvors  and 
mtrvivor  of  them.  The  question  was,  whether. the  grandchildren 
took  as  tenants  in  common,  or  joint-tenants?  It  was  decided  that 
.they  were  tenants  in  common,: by  the  force  of  the  words  "  share  and 
share  alike ;"  and  by  the  subsequent  words,  it  must  be  in  tended  ,4f 
any  of  them  died  during  the  life  of  the  testator ;  for,  were  it  not 
for.  this  clause,  if  any  grandchild  had  died  before  the  testator,  his 
share  would  lapse  :  that  for  many  purposes  the  will  must  relate  to 
the  time  of  making;  that  the  .words,  ''if  any  of  ray  grandchildren 
die,"  could  not  be  taken  indefinitely,  for  all  must  die  some  time  or 
other  ;  and  that  to  understand  those  words  Us  had  been  contended, 
namely,  "  if  any  of  my  grandchildren  should  die  before  the  receipt 
of  the  money,"  was  entirely  dehors^  as  nothing  in  the  will  warranted 
that  cpnstruction ;  so  that  it  must  be  understood,  ''if  any  of  the 
legatees  should  die  in  the  testator's  lifetime  ;"  for  by  that  construc- 
tion every  word  would  have  effect. 

This  decree  was  reversed  on  appeal  to  the  House  of  Lords,  but 
not  against  the  principle  adopted  and  stated  by  Lord  Cowper^ 
which  has  been  followed  and  approved  in  the  cases  next  stated,  but 
upon  the  4)articular  -circumstances  of  the  case  ;  which  case  Lord 
Loughborough  stated  in  Brograve  v.  fVinder,{n)  to  be  inaccurately 
reported  in- Feere  Williams;  and  his  Lordship,  from  a  note  of  his 
own)  corrected  the  report- as  follows :"  That  sum  (20^0002.)  was 
given  by  the  testator  to  his  two  brothers  Oeorgeznd  Henry y  and. the 
four  children  of  Henrys  equally  to  be  divided  among  them,  share 
.  and  share  alike ;  and  if  either  of  them  die,  to  the  survivor  or  survi- 
vors of  them.  The  sum  was  ^n  old  debt  from  the  Crown,  secured 
upon  the  hearth-money  revenue,  whrch  was  taken  away  by  statute. 
My  note  is,  thiat  the  words  related  to  the  time  when  the  debt  should 
be  paid  from  the  circumstances  of  the  Case.  That  governed  the 
determination  of  the  House  of  Lords.  It  was  an  unproductive 
fund  till  payment,  and  could  be  of  no  use.  to  any  one.  That  was 
an  event  depending  upon  interest  and  solicitation,  and  was  extremely 
retarded  by  the  consideration  of  its  going  to  representatives.'^ 

'  In  Barkery.  GUeSy(o)  the  testator  devised  hi9  lands  to  be  sold  for 
the  payment  of  his  debts  and  legacies,  and  directed  the  surplus . 
money  to  be  laid  out  in  lands,  to  be  settled  to  the  use  of  his  two 
nephews,.  Jerome  and  Robert  Barker^  and  the  survivors  and  survivor 
of  themy  and  their  heirs  cmd  assigns  ^  for  ever^  equally  to  be  divided 
between  them,  share  and  share  alUie.  Jerome  died  in  the  lifetime  of 
the  testator,  and  then  the  testator  died.    The  question  was,  what 


(A  Hawetv.  Hame9. 1  Ves«  sen.  14.    Stonnv.  Heurtly,  ib.  166^  and  RuhcH 

•  Long^  4  Ves.  554.    Brt^cm  v.  BU[r,  7  Vet.  286. 
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should  become  of  Jeromes  moiety,  whether  it  should  descend,  as  a 
lapsed  devise  to  the  testator's  heir  at  Iqw,  or  go  to  Robert^  the  sur- 
viving devisee.  Lord  King  was  of  opinioil,  that  the  first  part  of  the 
devise,  being  to  two  and  the  survivor,  made  them  plainly  joint-tenants 
for  life,  and  that  the  subsequent,  words  plainly  imported  a  tenancy 
in  common,  so  as-  to  make  them  tenants  in  common  of  the  inheri- 
tance; that  by  the  death  of  one  of  the  nephews  in.  the  lifetime 
of  the  testator,  the  survivor  became  entitled  to  the  whole  for  life ; 
and  that  one  moiety  of  the  inheritance  lapsed  by  the  death-  of  the 
nephew  in  the  testator's  lifetime,  and  descended  to  the  ..testator's 
heir  at  law,  and  the  other  moiety  of  the  fee  Would  go  to  the  surviving 
nephew's  heir.  The  decree  was  afterwards  affirmed  upon  appeal 
to  the  Lords. 

Again,  in  Stringer  v.  PhiUips,(p)  a  testator  devised  ioQl.  to  five 
persons,  equaUy  to  be  divided  between  them  and  the  survivors  and  sur- 
vivor of  thsfn;  and  if  t^.,  one  of  them,  died  before  marriage,  her 
share  to  go  over  to  another  person.  It  was  decreed  that  they  took 
this  1002.  as  tenants  in  common,  and  that  the  words  *'  and  the  sur*- 
vivor  and  stirvivors  of  them,"  to  make  them  joint-tenants,  would  be 
a  contradiction  to  the  first  words,  whereby  they  were  made  tenants 
in  common,  and  that  they  should  be  construed  to  extend  only  to  such 
as  were  9urvivars  alt  the  death  of  the  testator^  and  therefore  inserted 
to  prevent  a  lapse ;  and  that  this  was  the  stronger,  by  the  limitation 
of  vl.'«  share  upon  a  contingency  ;  by  which  it  was  plain  the  testa- 
tor did  not  intend  her  to  be  a  joint-tenant  with  the  rest  \  and  as  the 
devise  was  to  all  five,  they  must  all  take  alike,  and  not  •tf .  to  be  a 
tenant  in  conmion,'  and  the  other  four  joint-tenants. 

So  also  in  Trotter  v.  WiXliam8^{q)  a  testator  bequeathed  thus  :  ^  I 
give  and  bequeath  to  A.  dOOi.,  to  B.  500{. ;"  and  then-  gave  5002. 
a  piece  to  five  other  person?  ;  adding,  ^'  My  will  is,  that  if  any  to 
whom  I  have  given  any  money-legacy  happen  to  die^  that  then  her 
legacy,  and  also  the  residue  of  my  personal  estate,  shall  go  to  such 
of  them  as  shall  be  then  livings  equally  to  be  divided  between  them 
all."  AU  the  legatees  lived  to  twenty-one  ;  and  then  oneof  them, 
having  survived  the  testator,  by  will  bequeathed  her  5002.  to  the 

{>laintiff,  and  died.  The  question  was,  whether  the  plaintiff*,  her 
egatee,  was  entitled  to  the  5002;,  or  it  was  divisible  among  the 
survivors  by  the  will  of  the  first  testator  ?  It  was  decided  that  the 
words,  ^*  shall  ^o  to  such  of  ihem  as  shaU  be  then  livingy^^  must 
refer  to  a  certain  time,  and  that  was,  when  the  legacies  becatne 
payable,  which  was  at  the  death  of  the  testator  ;  so  that  the  death  of 
any  of  the  legatees  afterwards  would  not  carry  it  to  the  survivors.(r} 
The  case  of  King  v.  Taylor,{s)  also  comes  within  the  present 
class  of  cases.  There,  Ann  Reeves  bequeathed  to  her  son,  John 
Charles  Reeves^  when  he  had  attained  twenty-three,  certain  sums 
of  stock  ;  and  to  her  daughter,  Ann  King,  the  wife  of  the  plaintiff, 
other  sums  of  stock ;  and  she  directed  the  sums  of  stock,  (which 
amounted  to  4002.)  if  her  daughter's  husband  were  living,  to  be 
transferred  into  the  joint  names  of  her  daughter  and  two  trustees ; 
whom  the  testatrix  appointed  in  trust  with  her  daughter  for  the  said 


.  ^  1  Eq.  Ca.  Ab.  292.  pi.  11.  {g)  Pre.  Ch.  78* 

rj  3  Eq.  Ca.  Ab.  344.  pL  2.  S.a  (t)  5  Vcs.  $06. 


?} 


Sect.  II.]  Of  Tenancy  in  Common.  271 

■ 

4002.  stock  and  iiiter^t,  to  be  managed  for  her  betie&t ;  and  the  tes- 
tatrix concluded  thus  :  "  Aem,  I  do  will  and  ordaih,  that  if  either  of 
my  children  should  die,  the  surviving  shall  have* what* I  have  left  to 
the  other."  .dnn  King  survived  the  testatrix ;  and  after  her  death, 
the  bill  was  filed  by  her  husband,  claiming  the  remainder  of  the 
4001.  stock  bequeathed  to  her,  the  tMstees  having  previously  sold 
part  and  paid  the  money  to  Ann  Kingy  at  the  desire  of  herself  and 
the  plaintiff.  John  Charles  ReeveSj  as  having  survived  his  sister, 
claimed  her  share  under  the  will.  Sir  William  Chrantj  M.  R.,  de^ 
creed  the  husband  entitled  to  the  remainder  of  the  sum  bequeathed 
to  Ann  Kingy  who  became  entitled  to  an  absolute  interest  (U  the 
death  of  the  testatrix ;  and  his  Honour  expressed  his  opinion,  that 
the  case  of  Trotter  v.  Williams,  was  in  pomt ;  and  he  said,  that  to 
coqstrue  the  words,  ''  if  either  of  my  children  should  die,"  to  mean, 
^'  whenever  the  death  of  either  should  happen,"  would  be  totally  in- 
consistent with  the  lest  of  the  will. 

2.  We  proceed  to  adduce  the  rest  of  the  cases  falling  within  the 
class  now  under  discussion,  and  which  differ  from  those  already  no- 
ticed, in  the  circumsiance,  that  the  time  of  distribution  was  not 
the  death  of  the  testator,  but  a  subsequent  period. 

Thus  in  Wilson  v.  Bayly ^{t)  Mark  Tew,  afler  bequeathing  certain 
leasehold  estates  to  trustees,  upon  trust  for  the  benefit  of  his  two 
sons,  MarksjiAJohny  and  their  issuer  bequeathed  as  follows  :  ^  Jtem^ 
My  will  is,  that  in  case  both  my  said  sons  Mark  and  John  shall  hap- 

{)en  to  die  unmarried,  and  that  neither  of  them  shall  have  any  issue 
awfully  begotten,  then  my  daughters,  Maryj  Sarah,  and  Catherine, 
and  the  survivors  and  surmver  of  them,  and  their  assigns,  be  per- 
mUted  to  receive  oS  the  rents,  issues,  and  profits  of  all  the  said  leases, 
lands,  and  premises,  as  tenants  in  common,  and  not  as  joint-tenants. 
The  sons  and  daughters  survived  the  testator.  Afterwards  Mark 
died  unmarried,  and  John  died  leaving  a  wife,  but  no  issue.  Mary 
and  Sarah  died  in  their  brother  John^s^  lifetime.  Catherine  mar- 
ried Thomas  Bayly,  and  survived  all  her  brothers  and  sisters,  and 
claimed  to  be  entitled,  as  such  survivor,  to  the  whole  of  the  estates, 
to  the  exclusion  of  the  representatives  of  her  deceased  sisters ;  and 
the  Lord  Chancellor  in  Ireland  so  decreed.  Upon  appeal  from  this 
judgment,  it  was  insisted,  on  behalf  of  the  representatives  of  the  de- 
ceased sisters,  that  Mary,  Sarah,  and  Catherine,  had  such  a  contin- 
gent interest  in  them  ypon  their  father's  death,  as  was  transmissible 
to  their  assigns  or  representatives.  And  it  was  adjudged  accordingly, 
that  upon  the  contingencies  that  had  happened,  the  estates  were  well 
devised  to  the  testator's  daughters,  Mary,  Sarah,  and  Catherifne,  as 
tenants  in  common. 

.In  Roebuck  v.  Dean,{u)  a  testatrix  gaVe  lOOOl.  stock  to  trustees, 
upon  trust  to  pay  the  dividends  to.  her  niece  for  life,  akid  after  her 
•death,  that  the  10002.  stock  should  be  equally  ditnded*  among  the 
brother  and  four  sisters  of  the  testatrix,  '*  and  in  like  manner  among 
the  survivors  or  survivor  ofthem.^^  The  niece  was  residuary  lega- 
tee. One  of  the  persons,  to  whom  the  stock  was  given  over,  died 
in  the  life  of  the  testatrix  ;  two  only  survived  the  niece  ;  and  the 
question  was,  whether  the  representatives  of  such  as  died  in  the  li/e- 

(0  $  Bro,  C.  C.  388.    3  Toml  cd.  195.  («)  2  Vcs.  jun.  265. 
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time  of  the  niecej  were  entitled;  or  whether  the  two  plaintiffs,  who 
survived  the  niece,  had  the  exclusive  right.  Lord  Loughborough^ 
C.  observed,  that  the  words  '^  equally  to  be  divided-'  created  a 
tenancy  in  common,  whatever  might  be  the  meaning  of  the  word 
<^  survivors ;"  and,  addressing  himself  to  the  case  of  Bindon  v. 
Suffolk^  stated  in  a  preceding  page,  his  Lordship  said,  Lord  Cow- 
per's  conjecture  upon  the  word  ''  survivors'-  was  reasonable,  and 
tallied  with  the  fact  in  the  case  before  him  ;  for  one  of  .the  sisters 
died  in  the  lifetime  of  the  testatrix,  and,  but  for  these  words, 
that  share  would  hayel&psed:  and  his  Lordship  decided,  that  the 
division  ought  to  be  between  the  representatives  of  those  who  died, 
and  the  survivors. 

■ 

Again,  in  Perry  v.  WoodsJ[x)  Jeremiah  Gardiner  bequeathed 
15002.  Old  South  Sea  annuities  to  trustees,  upon  trust  to  pay  the 
interest  and  dividends  to  Ann  Darby  for  life  ;  and  after  her  decease 
to  and  amon]g  her  child  and  children,  to  be  applied  towards  their 
maintenance  and  education, and  the  principal  tobe  paid  at  twenty- 
one  ;  but  in  case  Ann  Darby  should  die.  and  leave  no  child  or  chil* 
dren,  he  directed  his  executors  to  pay  the  principal  unto  his  cousins 
William  and  John  Pricklow^  share  and  share  alike,  or  to  the  survivor 
of  them.  He  gave  the  residue  to  /.  Coltman.  William  and  John 
Prickiamo,  having  survived  the  testator,  died  in  the  life  oi  Ann  Darby, 
who  afterwards  died  without  issue.  John  survived  William;  and 
the  executors  of  John  filed  their  bill,  claiming,  upon  the  death  of 
Ann  Darby  without  issue,  the  1500/.  South  Sea  annuities,  either  ex- 
clusively or  with  Aaron  Darby  the  administrator  of  William  Pricklow, 
in  moieties.  The  executor  of  the  residuary  legatee  claimed  the 
fund,  as  having  fallen  into  the  residue.  Lord  Alvanley,  M.  R.  after 
citing,  among  other  cases,  Stringer  v.  PhiUips,{y)  which  he  said  was 
literally  in  point,  decided  that  the  interest  vested  in  WiUiam  and 
John  Prickiov),  as  tenants  in  common,  and  upon  the  death  of  Ann 
Darby,  became  divisible  in  moieties  between  their  representatives. 

Upon  the  two  preceding  authorities  of  Roebuck  v.  Dean,  and 
Perry  v.  Woods,  Sir  John  Leach,  V.  C,  in  Cripps  v.  Wolcott,(z)  re- 
marks, that  they  do  not  square  with  the  other  authorities.  The  for« 
mer,  however,  is  cited  with  commendation,  and  stated  as  an  authori- 
ty by  Sir  WiUiam  Grant,  in  Hallifax  v.  Wilson,{a)  and  the  latter  is 
also  cited  by  the  same  learned  Judge,  and  approved,  with  reference 
to  its  being  consonant  with  the  intention  of  the  testator.(&) 

In  Md^ly  v.  Strode.{c)  Samuel  Strode  devised  all  his  real  and 
personal  estate  (except  so  much  of  the  latter  as  was  specifically  be- 
queathed) to  his  executors  and  trustees,  upon  trust  to  sell,  and  place 
the  money  at  interest,  and  pay  such  interest  to  his  son  Samuel  Strode 
for  life ;  and  after  his  decease  to  transfer  the  principal  to  all  the 
children  of  his  son  in  equal  proportions,  or  if  but  one,  to  such  only 
child  ;  if  a'son  or  sons  at  twenty-one,  if  a  daughter  or  daughters  at 
twenty-one  or  marriage,  the  interest  in  the  mean  time  to  be  applied 
for  their  maintenance,  &c. ;  but  in  case  his  son  should  die  unmarri- 
ed and  without  issue,  or,  having  such,  they  should  die  being  sons 
before  twenty-one,  of  if  daughters  before  that  age  or  marriage,  then 

(x)  3  Ves.  205.  {y)  Sufira,  Vol.  XL  p.  270,  (2)  4  Madd.  13. 
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in  trust  to  assign  the  principal  of  suoh  funds  unto  his  nephews  Wil- 
liam and  Jame9  Strode,  and  to  his  niece  CecU  Strode^  in  «qual  pro-- 
portions,  share  and  share  alike  ;  his,  her,  and  their  issue«  or  the  is^ue 
of  either  of  theoi,  to  take  their  parent's  share ;  with  ben^t  of  survi- 
vorship  to  his  said  nephews  and  niece.  The  testator  died,  leaving 
his  only  child  Samuel^  and  his  nephews  and  niece  surviving.  Samudf 
the  BOB,  aftQcwards  married ;  then  Cedl  Strode  died  unmarried ; 
afterwards  James  Strode  died,  leaving  a  widow  and  five  children ; 
some  y^ars  after  his  death  Samuel  the  son  di^,  never  having  had 
any  issue,  but  leaving  a  widow  surviving.  The  questions  were,  firsts 
whether  the  limitation  over  was  good,  the  testator's  son  not  having, 
died  unmarried ;  and  secondly,  if  the  limitation  over  were  good, 
whether  the  word  of  survivorship  applied  to  the  death  of  the  testa* 
tor,  or  of  bis  son  9  .  Lord  Alvamey  M.  R.  being  of  opinion  that  the 
limitation  over  hftd  taken  place,  upon  the  second  pointi- after  citing 
the  cases  before  stated  in  this  division  of  the  subject,  said  that  upon 
the  blind  words  (with  benefit  of  survivorship,)  the  safest  luid  soundest ' 
constmction,  best  warranted  by  tho  authorities,  most  beneficial  to 
the  parties,  most  likely  to  be  that  intended,  wa»,'  that  the  meaning 
was,  sach  as  shafl  swrvioe  the  testator ;  that  it  wa^  not  meant,  that 
it  should  remain  in  contingency,  and  vest  only  in  such  as  should 
happen  to  survive  the  son,  with  the  chance  of  Xh^  whole  being  lost 
and  a  total  intestacy  occasioned.  ... 

Again,  in  Russell  Y.Longy{d)  George  Garden,  by  will^  directed  his 
trustees  to  pay  the  interest  of  the  residue  of  his  personal  estate,  and 
of  the  monies  arising  from  the  salef  of  the  residue  of  his  real  estate, 
unto  his  mother  Ann  Garden  for  life ;  and  after  her  decease  to  pay 
the  principal  and  interest  unto  his  three. sisters^  Christiana^  Isabel, 
and  Elizabeth  Garden,  and  the  survivors  and  survinar  -of  them,  dnt" 
ing  their  lives,  into  the  proper  hands  of  bis  said  listers,  wadythesur^ 
vivors  and  survivor  (fthemy  8ha,re  and«hare  alike ;  or  otherwise  to 
permit  them  and  the  survivors  and  the  survivor  of  them  to  receive 
the  same,  in  equal  parts^  for  her  and  their  separate  use  and  benefiti 
the  survivors  or  survivor ,  or  their  or  her  heirs  fi>r  ever;  and  he  ap-- 
pointed  his  trustees  erecutors.    The  testator's  mother  and'  Jsristers 
survived  him ;  and  then  his  mother  died ;  and  about  two  months 
after  her,  Christiana;  whose  executors  filed  a  bill  claiming  one- 
third  of  the  residuary  estate  of  the  testator,  George  Garden*    And 
Lord  Alvanley,  principally  upon  the  authority  of  Stringer  v.  Phittips 
before  stated,  decided  that,  upoii  the  death  of  Christiana  Gardin, 
her  third  part  of  the  testator's  property  passed  by  her  will ;  observing 
that  there  were  but  two  seraa  to  which  the  survivorship  could  be. 
referred.    If  all  the  sisters  had  not  survived  their  mother,  possiblv 
he  might'have  adopted  the  construction,  that  it  related  to  the  death 
of  the  mother,  and  not  of  the  testator,  for  be  thought  that' construc- 
tion was  not  tobe  adopted,  if  any  other  could. 

The  last  case  to  be  adduced  under  the  present  class  is  BrowA  v. 
^^S{^)  Th^e  John  Bigg  bequeathed  th^  interest' of  the  residue 
of  bis  personal  estate  to  his  wife  for  life,  unless  she  married  again  ; 
and  after  her  decease  or  second  marriage,  he  gave  tbe  whole,  of  his 
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personal  estate,  principal  and  interest,  ta  his  nephews  and  nieces 
after  mentioned ;  viz.  Elizabeth  Biggy  Baleman  Bigg^  Sophia  Bigg^ 
and  the  four  children  of  his  nephew  John  Bigg  by  Sarah  bis  wife, 
to  be  divided  ainongst  them  and  the  surmvors  of.  them,  share  and 
share  alike;  and  he  appointed  his  wife  •Snn  sole  executrix.  The 
widow  did  not  marry  again.  The  four  children  otJohnBigghy  his 
wife  Sarah,  with  the  other  legatees,  were  all  living  at.  the  death  of 
the  testator ;  add  Elizabeth  was  the  only  one  of  the  legatees  who 
died  in  the  lifetime  of  the  testator's  widow^  One  of  the  qdestiona 
was,  whether  any  interest  vested  in  EUzabethy  the  otf^er  residuary 
legatees  claiming  the  whole,  as  being  the  survivors  at  the  death  of 
the  vvidow?  And  Sir ^Fifliam  Grant,  TA.  R.  decreed  the  representa* 
tives  of  Elizabeth  entitled  to  her  share  of  the  residue  of  the  testa- 
tor's personal  estate ;  and  the  trust  of  the  funds  was  declared  in 
seVen  shares  accordingly.  In  the  course  of  the  argument^  Sir  fVil' 
liam  Grant  observed,  that  the  general  leaning  of  the  Court  was 
against  construing  thie  words  of 'survivorship  to  relate  to  the  death 
of  the  testator,  if  any  other  period  could  be  fixed  upon ;  the  testator 
generally  supposing  the  legatee  will  survive  him.  If  he  intended 
his  wife  to  have  the  whole  for  life,  the  probable  conclusion  was, 
that  he  meant  the  time  of  division. 

We  may  here  notice  the  cases  of  Brogrofoe  v.  Winder,(f)  and 
Hoghton  V.  Whitgreavef{g)  "which  might  on  the  first  impression  seem 
to  niilitate  against  the  preceding  class  of  cases  in  the  construction 
of  the  words  *^  survivors^  or  sur^or;**  but  form  exceptions  to  thetn, 
and  will  appear  upon  consideration  to  have  been  decided  upon  their 
own  particular  circumstances. 

In  Srograve  v.  Winder,  Bobert  Moxon  devised  his  frieehold  and 
copyhold  lands  to  his  nephew  /.  Moacon,  for  life,  and  to.  his  sons 
successively  in  tail  male,  with  remainder  .to  trustees  to  sell;  and 
directed  that  the  money  to  arise  from  the  sale  should  be  equally  dis- 
tributed among  the  three  sons  and  daughter  of  his  late  niece,  Ann 
Winder,  *^  or  the  svrvwore  or  ewrvivor  of  them.^^  Joseph,  the  young- 
er son  of  Ann  Winder,  survived  the  testator,  but  died  in  the  lifetime 
of  /.  Moxon,  who  survived  him  a  few  days,  dying  without  issuer 
One  of  the  questions  was,  whether  the  death  of  the  testator,  or  of  J. 
Moxon,  was  the  point  of  time  at.  which  the  interests  vested  ?  which 
depended  upon  the  consideration,  to  which  these  two  periods,  the 
words  surmvors  or  survivor  related^  Lord  J.xmghboroughohsevf  ing 
that  it  was  a  case  of  real  estieite  to  be  converted  at  a  given  period, 
and,  admitting  that  it  was  generally  true,  those  words  would  not 

Cretent  the  vesting  at  the  death  of  the  testator,  said,  in  conclpding 
is  judgment,  "  in  this  will,  the  penning  of  which  is  very  particular, 
when  once^ou  fix  his  intention  that  they  shall  take  it  in  money, 
which  is  clearly  the  sense  of  this  will,  there  is  no  gift  till  the  distii- 
but  ion.  The  object  of  the  distribution  is  pointed  out  to  be  among 
persons  named,  or  the  survivors  or-  survivor.  That  excludes  the 
possibility^  of  taking  in,  as  objects  of  the  distribution,  persons  who 
are  dead. 
The  case  of  Hoghton  v*  Whitgreave,  closely  resembles  the  pre* 
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ceding  case  of  Brograve  v.  Windmr^  and  was  similarly;  decided. 
There  RandaU  UnderhiU  gave  the  residue  of  his  personal  estate 
and  all  his  real  estate  to  his  wife  Isabel  for  life,  and,  after  her  de- 
cease, he  gave  the  same  to  the  defendant  and  another  in  trust  to 
sell,  and  convert  into  money  the  real  estate  ;  and  directed  that  the 
money  arising  from  the  sale  of  his  real  estates,  and  the  rents  and 
pjofitr  after  the  death  of  his  wife  until  sale,  as  also  the  residue  of 
his  personal  estate,  be  paid,  and  equally  divided,  f hare  and  share 
alike,  amongst  his  and  his  wife's  nephews  and.  nieces  after  mention- 
ed, and  the  ^^  survivors  or  survivor  qf  them^^^  (naming  them,  in  all 
twelve  persons,)  adding,  ^'  and  I  do  hereby  give  and  bequeath  the' 
same  to  them  and  to  the  survivors  or  survivor  t)f  them,  after  the  de« 
cease  of  my  said  wife,  in  manner  aforesaid."  Two  of  the  residuary 
legatees  died  in  the  testator's  lifetime;  four  others  died  in  the  life-. 
tiilfie  of  the  festatof  s  widow,  upon  whose  death  the  real  estate  waitf 
sold.  Upon  a  bill  filed  by  Catherine  Hoghton  and  four  others  of 
the  residuary  legatees,  the  question  was,  whether  the  legatees,  who 
.  survived  the  testator,  but  died  in  the  lifetime  of.  the  widow,  took 
vested  interests,  which  depended  upon  the  construction  of  the  words 
^^^survwors  or  survivorj^'  as  in  the  recent  case.  And  Sir  Thomas 
Plumer,  M.  R.,  decided  in  the  negative.  >  He  strongly  observed, 
that  the  subject  matter  was  not  to  be  converted  until  the  death  of 
the  tenant  for  life,  and  that  it  was  then,  and  not  till  then,  given  to 
the  trustees ;  so  that  there  was  not  only  no  bequest  until  the  widow's 
death,  but  the  subject  matter  did  not,  till  then,  e^^st  in  the  form  in 
which  it  was^  given.  And  his  Honour  said^  that  the  case  seemed  to 
fall  under  the  general  rule,  that  legacies,  given  to  a  class  of  persons, 
vest  in  those  who  are  capable  of  taking,  at  the  time  of  distribution. 

B. — 'We  now  proceed  to  that  class  of  cases,  wherein  the  survivor- 
ship has^  been  confined  to  the  death  of  the  tenant  for  life:  in  bR  of 
which,  that  event  was  the  period  of  division. of  the  fund.' 

Thus  in  Daniell  v.  X>anteU,(&)'  William  Mantellj  in  exercise  of  a 
power  in  his  marriage  settlement,  gave  the  whole  of  his  stock,  of 
w^ich  he  bad  thereby  a  power  to  dispos^,  td  his  trustees,  upon  trust, 
after  the  decease  of  his  wife,  to  pay  the  interest  of  1 0001.  part  thereof 
to  his  sister,  Jane  DanieUj  for  Ufe ;  and  after  her  death  the  principal 
to  her  two  son^,  James  and  Francis  DanieUy  share  and  share  alike^ 
absolutely,  in  case  they  should  be  living  at  their  mother's  decease ; 
but  if  cither  of  them  should  die  in  his  .mother's  lifetime,  the  whole 
of  the  sum  of  10001.,  was  to  be  paid  to  the  survivor  absolutely.  In 
a  subsequent  part  of  his  will,  the  testator,  after  reciting  that  he  was 
possessed  of  21002.  Bank  stock  four  p^  (xnts.,  gave  the  ^me  to  his 
trustees,  upon  trust,  after  the  decease  of  his  wife  Mary^  without 
leaving  any  child  by  hiin,  to  pay  the  interest  of  10001.  part  thereof, 
to  the  said  Jame  DanieU  for  life ;  and  after  her  decease,  the  said 
lOOOl.  *Mo  be  paid  equally  between  her  said  two  sons,  James  and 
Francis,  or  the  whoie  to  the  survivor  ofthem.^^  The  testator's  widow 
afterwards  married  Thomas  Colby ^  one  of  the  trustees.  Jane  Da" 
melJ  survived  the  testator^  but  died  in  Mary  Cofbtfs  lifetime.  Franr 
€%s  Baniell  d^d  ititestate  aft;er  his  mother,  Jans  DamieU,  leaving  his 
widow,  Anne  Daniell,  surviving.    Upon  the  bill  of  James  Dartlell 
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and  the  executor  of  Mary  CbJbyy  who  died  without  having  any 
child  by  the  testator,  against  the  representatives  of  the  surviving 
trustee  of  the  will  of  the  testator  and  l^nne  DanieU^  for  a  transfer  of 
the  lOOOJ.,  part  of  the  21001.  stock,  the  question  was,  whether  .^nfie 
DanieUj  as  administratrix  of  her  husband' J^nei^,  was  not  entitled 
to  a  moiety  of  that  sum ;  which  depended  upon  the  construcU^on  to 
be  given  to  the  Words,  ^^or  the  whole  to  the  9urvivor^'^^' as  to  what 
period  it  related.  And  Sir  WUUam  Grant,  M.  R.,  was  of  opinion 
that  by  these  words  the  testator  clearly  meant  the  survivor  at  the 
time  of  the  division^  which  he  did  not  think  would  take  place  till 
lioth  his  wife  and  Mrs.  Daniell  were  dead ;  and-  that  he  conceived 
the  deaths  would  happen  in  the  order  of  the  limitations.  His  Hon- 
our also  remarked,  that  the' mode,  in  which  the  testator  disposed  of 
'the  other  sum,  confirmed  that  construction ;  showing  that  the  period 
of  division  was  the  period  at  which  he  intendect  it  to  vest.  And  he 
accordingly  decreed  that  the  whole-sum  of  lOOOI.  should  be  trans- 
ferred to  the  plaintiff  James  DanieU. 

Jenour  v.  •/enotfr,(i)  a  case  of  considerable  doubt  and  difficulty, . 
comes  next  in  the  present  class.  There  Mathew  Jenour  first  be* 
queathed  in  trust  to  three  trustees  600{.  per  annum  of  his  Bank  long 
annuities,  of  which  his  sister,  Margaret  Jenour  should  have  400/.  per 
annum  during  her  life ;  and  his  brother  should  have  2001.  per  an- 
num  during  his  life.  Secondly,  after  authorizing  the  appointment 
of  new  trustees,  the  testator  directed  upon  the  decease  of  his  sis* 
ter,  200/.  per  annum  of  the  annuities  left  to  her  during  her 
life,  should  be  equally  divided  between  his  two  nephews,  Joshua 
and  Mathmv  Jenour,  and  three  nieces,  Charlotte  Jenour^  Sidney 
Finch,  and  Jane  Jenour,  and  the  survivors  of  them ;  he  then  be- 
bueathed  as  follows ;  ^'  and  the  other  200/.  per  annum,  shall  be 
my  brother's  during  his  life,  if  he  shall  survive  my  dister ;  and,  after 
his  decease,  shall  be  equally  divided  between  my  two  nephews, 
Joshua  and  Mathew  Jenour,  and  go  to  the  survvuor  of  them,  in  case 
his  brother  shall  leave  no  lawful  issue  ;  if  he  shall,  such  issue  shall 
be  in  place  of  their  father  with  regard  to  the  said  annuities.  Upon 
the  decease  of  my  brother,  the  200/.  per  annum  of  the  annuities  left 
to  him  during  his  life,  shall  be  equally  divided  between  my  two  ne- 
phews and  three  nieces  before  named,*  and  the  survivors  of  them. 
The  testator  then  declared,  the  interest  of  his  nieces  was  for  their 
separate  use ;  and  he  added  a  clause,  imposing  upon  them  a  condi- 
tion not  to  alienate  their  shares  of  the  400/.  per  annum,  upon  breach 
of  which,  by  either  of  his  nieces,  ^er  forfeited  share  was  to  go  to  the 
surviving  sisters  and  brothers  during  the  life  of  the  niece ;  and  the 
testator  added,  ^  but  if  she  shall  leave  lawful  issue  at  her  death, 
such  issue  from  that  time  shall  have  their  mother's  share  of  the  said 
400/.  per  annum,  in  the  same  manner  as  they  would  have  had  it, 
bad  not  their  mother  forfeited  the  same  during  her  life ;  for  the  law- 
ful issue  of  my  nephews  or  nieces  ahall  be  in  place  of  their  father 
or  mother  after  their  decease ;  and  have  their  father  or  mother's 
share  of  the  said  annuities."  Thirdly,  the  testator  directed  his 
nephew,  Joshua  Jenour^  to  apply  350/.  annually,  out  of  the  income 
of  the  office  of  one  of  the  fifteen  coal  meters  of  London,  of  which 
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he  held  a  lease,  and  which,  he  left  to  his.  said  nephew  in  trust,  and 
lay  out  such  annual  sum  in  the  purchase  of  Bank  long  annuities, 
until,  with  the  produce  thereof^  the  annual  sum  of  022.  long  annui- 
ties should  be  purchased,  and  whieh  should  be  invested  in  the  names 
of  bis  trustees,  to  pay  30{,  per  aniwm  to  each  of  his  two  nieces, 
Charlotte  and  Jane  Jeneur,  during  the  life  of  the  testator's  sister, 
and  162.  per  anntem,  during  the  life  of  his  brother,  if  his  sister  and 
brother  should  survive  the  expiration  of  lys  coal  meter's  lease  :  and 
the  testator  added,  ^' after  the  deceaseiof  my  sisterand  brother,  the 
921.  per  annum  Bank  long  annuites  directed  to  be  purchased,  shall 
be  annexed  to  the  2002.  pfir  annum  given  to  my  two  nephews^  in 
the  second  article  of  my  will  and  go  to  them  in  the  same  manner." 
The  testator  appointed  his  hroXh^r  Thomas^  and  his  nephew  JoMva 
Jenour^  executors ;  and  the  latter  residuary  legatee.  After  the  testa- 
tor's death,  the  92/.  long  annuities  were  purchased  according  to  the  di- 
rections of  the  will,  and  invested  in  the  names  of  trustees.  Afterwards 
Margaret  Jenour  died;  anti  then  Tlunnas  Jenaur.  Matheto  Jenour,  the 
testator's  nephew,  filed  his  bill,  praying  to  be  declared  entitled  to 
a  moiety  of  the  92l.  long  annuities  absolutely,  and  a  transfer  accor- 
dingly. Sir  William  Graniy  M.  R.  determined  that  the  nephews 
should  take  absolutely,  if  living  at  the  death  of  the  tenant  for  life ; 
if  then  dead,  leaving  issue,  then  the  issue  were  entitledin  the  father's 
place,  and  should  take  absolutely.  And  the  decree  directed  a 
transfer  of  a  moiety  of  the  922.  per  annum  to  the  plaintiiF,  and  of 
the  dividends  accrued  since  Thomas  Jenour- a  death.  Upon- appeal 
from  this  judgment,  by  JoehuOy  he  insisted  that  he  and  Mathew 
ought  t6  have  been  declared  entitled  for  their  respective  lives  only, 
with  benefit  of  survivocship  to  them  and  their  issue,  according  to 
the  will.  Lord  Eldon,  C.  premijied,>that  his  decision  upon  the  922. 
per  annum  might  go  to  intimate  an  opinion,  not  to  decide  as  to  the 
title  to  the  2001.  per  annum  long  annuities  ;  to  which  by  the  will  the 
other  fund  was  annexed ;  and,  after  observing  upon  the  doubt  at- 
tending the  case,  determined  that  the  construction,  upon  the  whole, 
must  be,  that  one  nephew  should  take  the  whole,  if  one  only  be  liv- 
ing at  the  decease  of  the  testator's  brother,  except  the  deceased 
one  left  issue ;  in  that  case,  the  one  surviving  should  take  half.  And 
his  Lordship  declared,  that,  whatever  might  have  been  the  claim  of 
the  issue,  the  plaintiff,  having  survived  the  testator's  brother  and 
sister,  was  entitled  to  one  moiety  of  the  922..  per  annum.  His  Lord«- 
ship  also  observed,  that  if  the  first  part  of  the  disposition,  giving 
2002.  annuities  of  the  4002.  annuities,  which  the  testator's  sister  was 
to  have  for  life,  to  his  nephews  and  nieces  and  the  survivors  of  them, 
had  stopped  there,  the  necessary  construction  would  be  e,  distribu- 
tion among  those,  who,  upon  the  decease  of  his  sister,  were  living ; 
and  the  legal  interpretation  would  not  create  a  benefit  of  survivor- 
ship among  them  ;  bu^  under  the  words  eqtmlly  dividedj  they  would 
take  the  absolute  interest  as  tenants  in  common. 

In  JSTewton  v.  Ayscoughj{k)  Dangerjield  Taylor  gave  to  Sarah 
Acorn  the  interest  of  3002.  {our  per  cent,  consolidated  annuities,  (which 
by  codicil,  he  increased  to  400{.).  during  her  life  ;  and  after  her  de- 
ceasei  to  be  sold  and  divided  among  his  residuary  legatees,  or  the 
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swrvivor  of  them^  share  and  ihare  alike ;  and  be  appointed  Elizabeth 
Thompson^  Sarah  Deacon,  and  Elizabeth  Potf>ett,j[afterwards  JVeto- 
ton)  residuary  legatees.  Sarah  Acam  survived'the  testator,  and  Elizc^ 
beth  Powell,  as  the  survivor  of  the  three  residuary  legatees,  at  the 
death  of  Sarah  Acam,  claimed  the  400i.  four  per  cents.;  and  Sir  WH- 
liam  Grant,  M.  R.  decided  that  the  intention  appeared  very  clear  to 
refer  the  survivorship  to  the  death  of  the  tenant  for  life,  and  not  of  the 
testator.  His  Honour  distinguished  the  principal  case  from  Perry 
V.  fFoods,{l)  and  remarked,  that  in  the  case  before  him,  there  was  a 
direction  to  the  trustees,  at  the  death  of  the  tenant  for  life,  to  sdl 
the  fund' and  divide  the  produce  among  the  residuary  legatees,  or 
the  survivor  of  them,  share  tuxd  share  alike.  That  naturally  pointed 
to  the  period  of  sale,  as  the  period  tp  ascertain  who  were  the  persons 
to  take ;  and  brought  the  case  much  nearer  to  Brograve,  v.  Win-' 
der,{m)  than  Perry  v*  Woods. 

In  Browne  v.  Lord  Kenyon,{n)  C.  fVhitley  bequeathed  the  sum 
of  lOOOZ.  (to  which  she  was  entitled  under  a  deed  of  settlement)  to 
Lord  Kenyan  and  two  other  trustees,  upon  trust  to  permit  it  to  re- 
main on  its  present,  or  to  place  it  out  on  other,  security ;  and  to  pay 
the  interest  to  AbigaUJones  for  life,  and  after  her  death  to  Elizabeth 
Chetwode  and  her  -sister  Mrs.  Davison  in  equal  shares,  during  their 
joint  lives ;  and  after  the  death  of  either,  to  pay  the  whole  interest 
to  the  survivor ;  and  after  the  decease  of  the  survivor,  to  pay  the 
principal  to  testatrix's  cousin  Sir  John  Chetwode,  Bart.;  but  if  he 
were  then  dead)  then  to  his  two  brothers  in  equal  shares,  or  the 
whole  to  the  survivor  of  them.  The  tenants  for  life.  Sir  John  Chet-- 
wode  and  his  two  "brothers  Charles  and  Philip,  all  survived  the  testa- 
trix. Afterwards  Elizabeth  Chetwode  died,  then  Charles  Chetwode 
died  intestate,  leaving  a  widow  (his  administratrix)  and  one  child, 
the  wife  of  fViUiam  Rose,  one  of  the  defendants*  After  the  death  oi 
Charles,  his  brother  Philip  died,  and  by  his  will  appointed  Ann 
Chetwode  universal  legatee  and  sole  executrix,  who  died  and  ap- 
pointed the  plaintiff  her  residuary  legatee  and  executor.  After  the 
death  of  Philip,  Sir  Charles  Chetwode  died.  Abigail  Jones  and 
Elizabeth  Chetwode  :died  in  Mrs.  DavisOn^s  lifetime,  who  after  the 
testatrix's  death,  married  Edward  Mainwaring,  and  survived  all  the 
legatees  named.  The  plaintiff  prayed  to  be  entitled  to  the  lOOoL 
and  the  interest  thereon  since  Mrs.  Mavnwaring^s  death  ;  and  upon 
this  claim  the  question  arose,  whether  the  brothers,  Charles  and 
Philip  Chetwode,  took  each  a  vested  interest  in  the  legiLcy  of  lOOOl. 
as  tenants*  in  common  ;  or  whether  the  surviving  brother  took  the 
whole ;  or  whether  the  legacy  lapsed  by  the  death  of  both  before 
the  tenant  for  life  ?  Sir  John  Leach,  V.  C.  said  the  only  question 
was  upon  the  words  '^  or  the  whole  to  the  survivor,^^  to  what  period 
the  survivorship  was  to  be  applied*  And  his  Honour  was  of  opi- 
nion, that  the  meaning  was,  if  one  only  survived  the  tenant  for  life, 
he  should  take  the  .whole  :  that  it  was,  in  expression,  a  vested  gift 
to  the  two  as  tenants  in  common,  subject  to  be  devested  if' one  alone 
should  survive  the  tenant, for  life;  but  which  never  was  devested, 
as  the  event  did  not  happen :  and  he  decreed  accordingly,  that  the 
money  inras  divisible  between  the  representatives  of  the  two  brothers. 

(0  Supra,  VoL  IL  p.  27^  (m)  lb.  274.  (»)  3  Mad.  4ia 
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The  last  case  to  be  cited  in  the  present  class  is  CrippMy.  Wei* 
eatt.{o)  There  DAordh  Saunder^  in  exercise  of  a'power,  bequeath- 
ed to  John  Wdcoit  and  aliother  MOL  in  trust  to  pay  the  interest  to 
her  husband  Arthur  Sounder  for  life^  and  after  his  decease,  directed 
it  should  be  divided  between  her  two  sons  Arthur  Sounder  and 
George  Sounder^  and  thd  plaintiff  w^nn'  Cowley  Crippe  her  daugh-» 
ter,  md  the  eurvwore  or  survivor  of  theroj  share  and  share  dlike ; 
and  -she  appointed  George  Sounder  her  executor.  The  testatrix 
died,  leaving  her  husband  and  three  children  surviving.  Arthur 
SoiundeTj  the  son,  died  in  his  father's  lifetime ;  and  afterwards  w9r- 
i&tir,  the  hiisbakid,  died,  leaving  George  Sounder  and  the  plaintiff 
Ann  Cowley  Crippe  surviving  :  the  latter  claimed  to  be  entitled  to 
a  moiety  of  the  stock,  in-  the  purchase  of  which  the  5401.  had  been 
invested.  The  question  was,  to  what  -period  the  survivorship  re- 
lated ;  to  the  death  of  the  testatrix,  or  of  the  tenant  for  life?  And 
Sir  John  Leachy  V.  C.  decided  that  it  was  to  be  referred  to  the  lat- 
ter. His  Honour  stated  his  opinion  on  the  general  rule  in  the  fol- 
lowing words  :  "  It  would  be  difficult  to  reconcile  every  case  upon 
this  subject.  I  consider  it,  however)  to  be  now  settled,  that  if  a  le- 
gacy be  given  to  two  or  more,  equally  to  be  divided  between  them, 
or  to  the  survivors  or  survivor  of  them,  and  there  be  no  special  in- 
tent to  be  found  in  the  will,  that  the  survivorship  is  to  be  referred  to 
the  period  of  division.  If  there  b^  no  (Previous  interest  given  in  the 
legacy,  then  the  period  of  division  is  the  death  of  the  testator,(p) 
and  the  survivors  at  his  death  will  take  the  whole  legacy.  This  was 
the  case  of  Stringer  v.  Phillip8,{q)  But  if  a  previous  life  estate  be 
given,  then  the  period  of  division  is  the  death  of  the  tenant  for  life, 
and  the  survivors  at  such  death  will  take  the  whole  legacy.  This 
was  the  principle  of  the  cited  cases,  RueeeU  v.  Long,{r)  DonieU  v. 
jDan<efi,(«)  and  Jenour  v.  Jeno/ur.{t)  In  Bindon  v.  SujyMj(u)  the 
House  of  Lords  found  a  special  intent  in  the  will,  that  the  division 
should  be  suspended  until  the  debts  were  recovered  from  the  Crown ; 
«nd  they  referred  the  survivorship  to  that  ^period."  His  Honour 
then  made  the  observation  on  the  two  cases  of  iloe&iicA:  v.  Dean  and 
Perry  v.  Woods  before  noticed.(a:) 

C. — We  now  proceed  to  cite  cases  wherein  the  survivorship  has 
been  confined  to  the  minority  of  the  legatees. 

Thus,  in  Hawee  v.  Hatoe«,(y)  Andrew  rlawes,  the  plaiiitiff 's  grand- 
father, by  will,  reciting  that  he  was  a  freeman  of  London^  devised, 
so  soon  after  his  decease  as  his  children  required^  his  customary 
part(jr)  to  his  five  children,  equally  to  be  divided  between  them, 


(o)  4Mad.  11. 


fi)  This  proposition,  it  should  seem^  must  be  limited  to  those  cases  where  the 
period  of  divi^on  is  by  the  will,  made  subsequent  to  the  death  of  the  testator.  See 
^vision  S.  of  class  A.  in  the  present  section,  Vol.  II.  p.  371. 

(q)  Sufira.  VoL  II.  p.  27a  (r)  Suflra,  Vol.  IL  p.  273.  («)  lb.  275. 

h)  lb.  273.  (li)  lb.  269.  (x)  lb.-  271-2.  (y)  1  Ves.  sen.  13. 

(z)  Bv  the  custom  ot  London,  if  a  freeman  die,  the  surplus  of  nis  personal  estate, 
after  deots  and  funerals  paid,  is  distributable,  one-third  to  his  wife,  another  third 
to  his  children*  and  the  other  third  part.he  may  dispose  of  by  his  will.  Salk.  4g6l 
If  any  child  die  before  the  father,  under  twenty-one,  and  finmarried,  .his  share 
^oes  to  the  othef  children,  2  Vem,  j559.  An  orphan,  after  twenty-one,  may  dis- 
poser of  his  orphanage  pait,  though  it  be  not  received,  but  not  before  twenty-one. 
Pre.  Ch«  53T* 
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■bare  and  share  alike,  as  tenants  in  common,  and  not  as  joint-tenants, 
with  benefit  of  suMvorship.  He  then  gave  his  testamentary  part  to 
his  four  younger  children,  in  the  same  words,  with  like  benefit  of 
survivorship.  H,  HaweSy  the  father  of  the  plaintiff,  afterwards  de« 
vised  his  lands  to  a  trustee  and  his  heirs,  in  trust  to  pay  debts  by 
sale ;  and  the  residue  unsold,  or  the  whole,  if  the.  personal  estate 
was  efficient  for  such  payment,  to  his  three  children  and  their  heirs, 
when  he,  she,  and  they  attained  the  age  of  twenty-one  or  marriage, 
equally  to  be  divided  between  theyi,  share  and  sharealike,  as  tenants 
in  common,  and  not  as  joint-tenants,  with  benefit  of.  swrmvorshipj 
and  directed  the  rents  and  profits  to  be  for  their  maintenance  and 
education  during  minority.  One  of  the  three  children  died  before 
twenty-one  or  marriage.  Two  questions  arose,  firsts  whether  the 
words  of  th^se  wills  constituted  a*  tenancy  in  common  or  joint- 
tenancy  9  Secondly,  what  should  become  of  the  deceased  child's 
share  ?  And  Lord  Hardtoicke,  C.  rejected  the  construction  that  the 
survivorship  related  to  the  death  of  the  testator,  but  confined  it  to 
the  childjren^s  dying  before  twenty-one  or  marriage.  With  respect 
to  the  will  of  the  grandfather  JSndrew  HaweSj  his  Lordship  was  of 
opinion,  that  the  disposition  of  the  customary  part  seemed  a  key  to 
the  will,  where  the  testator  could  not  mean  a  survivorship  of  him- 
self;  the  words  in  the  beginning  showing  that  it  must  be  after  his 
death,  and  at  such  time  as  it  should  attach  ;  viz.  at  the  age  of  twen- 
ty-one, when  the  child  might  call  for  tiis  share,  and  if  afterwards 
any  of  the  others  died  before  the  age  of  twenty-one  or  marriage, 
might  be  entitled  to  part  of  his  share.  The  use  of  these  words, 
therefore,  excluded  any  other  construction.  That  the  word  like  in 
the  bequest  of  his  personal  estate  referred  to  the  customary '  survi- 
vorship, and  amounted  to  expressly  saying,  if  any  die  before  twenty- 
one  or  marriage,  to  go  to  the  survivors.  With  respect  to  the  second 
question,  which  arose  on  the  will  of  if.  Hawes^  the  father,  his  Lord- 
ship thought  the  word  and  must  be  read  or;  viz.  when  he,  she,  or 
they  attained  twenty-one  or  marriage :  and  that  the  share  of  thede- 
ceased  child  under  age. or  marriage  survived  to  the  rest,  and  did  not 
descend  to  his  heir,  nor  was  it  contrary  to  a  tenancy  in  common,  for 
at  the  time  limited,  namely,  their  respective  ages  of  twenty-one,  they 
should  be  so,  but  not  entitled  to  a  conveyance  before. 

Again,  in  Mendes  v.  MendeSi(a)  Aloaro  Mendes  bequeathed  to 
RofAel  MendeSy  his  daughter,  6000{.,  and  to  Catherine^  his  other- 
daughter,  5000Z.,  to  be  paid  at  twenty-six,  or  days  of  marriage ;  but 
in  case  both  or  either  of  them  died  before  their  respective  legacies 
became  due,  then  the  legacy  or  legacies  of  her  or  them  so  dyinff, 
together  with  the  interest  or  increase  thereof,  should  be  equally 
divided  between  his  two  sons,  the  plaintiffs ;  and  in  case  of  the 
death  of  ei thereof  them,  to  the  survivor  of  them;  and  the  testator 
directed,  that  6002.  a  year  should  be  given  to  his  wife  Sarahs  out 
of  his  estate,  for  the  maintenance  and  education  of  the  plaintifis, 
and  their  sisters,  whilst  they  continued  with  her  and  at  her  charge ; 
and  he  gave  the  residue  of  his  real  and  personal  estate,  to  the 
plaintiffs,  to  be  equally  divided  between  them;  and  in  case  of 
eiihtr  af  the  plaini^^s  deaths  the  whole  residue  to  be  ergoyed  by 

(a)  3  Atk.  619. 
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the  iurtfwor;  and  in  case  of  both  of  the  plainliffft'  deatha,  with* 
out  leaving  issue,  then  the  residue  was  to  be  divided  in  the  fol- 
lowing manner;  viz.  one  part  to  his  wife,  and  the  other  to  his  daugh- 
ters Bachd  and  Catherine  equally,  and  their  issue;  and  for  want 
of  issue,  to  the  survivor  of  them ;  and  if  all  his  children  should 
die  unmarried,  and  without  issue,  then  he  gave  one  half  of  the  resi- 
due to  his  wife,  one  fourth  to  his  brother,  AtUhonjf  Mendea,  and  in 
case  of  his  death,  to  his  children  ;  and  one  fourth  in  like  manner  to 
his  brother,  James  Mendee^  and  his  children ;  and  made  the  defen* 
dants,  Anthony^  JameSy  and  Lewee  MendeWy  eiecutors.     After  the 
appointment  of  the  executors,  these  words  were  added  :  "  Memo- 
randum, the  600{.  I  have  ordered  should  be  allowed  my  wife  for  my 
children's  maintenance,  is  to  be  regulated  as  follows,  viz.  lOOL  per 
anmam  to  be  allowed  by  each  girl,  and  200L  per  Ofintim  by  each  boy ; 
and  in  case  of  the  death  of  any  of  my  said  children,  the  inherUor  or 
inherUors  are  to  pay  their  share  or  proportion,  so  that  the  said  sum 
of  600{.  may  not  prove  deficient,  to  be  put  at  the  end  of  the  wilL" 
The  testator's  two  sons,  soon  after  his  death,  filed  their  bill  for  an 
account  of  the  personal  estate,  and  to  have  it  secured.    The  chil- 
dren oi  Anthony  and  James  Mendes  insisted  upon  the  benefit  of  the 
contingent  limitations  in  the  testator's  will,  as  to  part  of  the  residue. 
Moses  MendeSj  one  of  the  testator's  sons,  having  attained  twenty- 
one,  petitioned  the  Court,  that  one  moiety  of  the  residue  might  be 
assigned  to  him ;  and  Lord  Harduricke  decreed  accordingly.    The 
first  difficulty  arose  upon  the  construction  of  the  words,  '^  and  in  case 
of  either  of  their  deaths,  the  whole  to  be  enjoyed  by  the  survivor.'* 
His  Lordship  was  of  opinion,  that  the  words,  upon  the  ffenerat 
meaning  of  the  will,  could  not  apply  to  the  deaths  of  the  children 
generally,  or  to  their  deaths  without  issue  ;  and,  in  concluding  his 
judgment,  said,  "  I  am  of  opmion,  the  words,  <  if  both  my  sons  should 
die  without  leaving  lawful  issue,'  mean  a  dying  before  twenty-one, 
with  regard  to  them  ;  and  the  subsequent  words,  '  if  all  my  children 
should  die  unmarried,  or  without  issue,'  mean,  as  to  the  daughters 
dying  before  twenty-six,  or  marriage  ;  but  even  if  they  had  died  be- 
fore twenty-one,  and  had  lawful  issue,  I  should  have  been  of  opinion, 
it  vvould  not  have  gone  over.  This  is  the  most  reasonable  construo- 
tion ;  and  as  the  sons  have  attained  twenty-one,  no  contingency  has 
happened  with  regard  to  them,  and,  therefore,  the  residue  of  the 
testator's  real  and  personal  estate  vests  absolutely  in  the  two  sons, 
as  tenants  in  common ;  or  otherwise,  in  case  of  their  marriage,  they 
can  make  no  provision  for  a  wife,  or  any  issue  of  the  marriage.  This 
makes  a  consistent  plan  of  the  whole  will,  and  it  is  very  happy  that 
the  memorandum  was  at  the  bottom  of  it ;  for  from  thence  it  is  clear 
he  intended,  if  both  his  sons  died  before  tweoty-one,  the  residue 
should  go  over,  not  otherwise."    His  Lordship's  reasons  for  this 
judgment  were  formed  from  a  view  of  the  whole  will,  wherein  he 
conceived  an  intention  apparent  on  the  part  of  the  testator,  (a  parent 
making  a  provision  for  his  wife  and  infant  children,)  to  provide  por- 
tions to  be  enjoyed  by  his  children  at  a  given  period,  when  he  con- 
sidered they  would  require  them,  daughters  at  twenty^six,  sons  on 
attainmg  their  full  age;  and  that  the  fund  provided  was  to  go 
VOL.  II.  N  n 
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among  those,  who  should  survive  the  prescribed  period  of  distriba- 
tion  or  enjoyment. 

Again,  in  the  Earl  of  Salisbury  v.  Lambe,{b)  the  Earl  of  Thaneiy 
by  a  codicil  to  his  will,  gave  30/)00l.  to  his  executors,  in  trust  for 
the  equal  and  separate  use  of  his  five  daughters,  C(Uherine  Lady 
Snnds,  Ann  Countess  of  Salisbury,  Margaret  Lady  Lovely  Mary 
Countess  of  Harrold,  and  Lady  Isabella  Tufton,  equally,  and  their 
respective  children ;  being  6000i.  a  piece  for  each  of  his  said  daugh- 
ters and  their  children,  to  be  placed  out  at  interest,  with  the  appro- 
bation of  each  of  his  daughters,  as  to  their  respective  share.     And 
if  any  of  his  said  daughters  should  die,  then  the  6000{.  given  for  the 
benefit  of  her  and  her  children  should  be  in  trust  for  her  daughters 
and  younger  sons,  subject  to  such  deceased  daughter's  appointment ; 
and  in  default  thereof,  in  trust  for  the  daughters  and  younger  sons, 
equally,  and  to  the  survivors  and  survivor  of  them :  and  in  cajBe 
there  should  bo  no  such  daughter  or  younger  son,  or  all  should  die 
before  twenty-one  or  marriage,  then  in  trust  that  his  daughter  so 
dying  should  dispose  of  the  60001.  and  interest  to  such  of  her  sisters 
and  younger  children,  and  in  such  proportions,  as  she  should  then 
judge  would  have  most  occasion  for  the  same ;  and  for  want  of  appoint- 
ment, then  in  trust  for  all  the  daughters  and  younger  sons  of  her 
sisters  who  should  be  living  at  her  death,  to  be  divided  equally 
'  among  them.     Lady  Salisbury  made  her  will,  and  appointed  the 
60002.  among  her  children  in  unequal  proportions  ;  which  appoint- 
ment was  of  no  effect,  as  all  her  children  died  in  her  lifetime,  though 
after  having  attained  their  respective  ages  of  twenty-one.    The 
plaintiff  and  defendant  Strode  claimed  as  representatives  of  two  of 
the  younger  children  of  Lady  Salisbury,    Lord  Egmont  claimed  as 
administrator  to  his  wife,  who  was  the  survivor  of  the  younger  chil- 
dren.   Isabella  PowUl^  Mrs.  SouthweU^  and  Lady  Oower,  claimed 
as  younger  children  of  Lord  Thanet,  who  survived  Lady  Salisbury. 
Lord  Keeper  Henley,  in  giving  judgment,  said,  "  I  am  of  opinion, 
that  the  60001.  vested  in  Lady  Salisbury's  children  upon  their  at- 
taining twenty-one,  so  as  to  be  transmissible  to  their  representatives. 
This  question  has  been  settled  over  and  over  again,  and  entirely  to 
my  satisfaction.     As  to  the  words  survivors  and  survivor  of  them, 
they  can  only  mean  to  give  cross  remainders  to  the  children,  before 
the  devise  over  can  take  place." 

In  HaUifax  v.  IVilsOn,(c)  William  Hodgson  gave  the  residue  of 
his  personal  estate  to  trustees,  upon  trust  to  pay  the  interest,  &c. 
to  his  mother  Rebecca  Hodgson  for  life,  and,  after  her  death,  to  pay 
and  transfer  the  said  monies  unto  and  among  his  nephew  and  nieces 
Barbara  Thomas,  and  Margaret  Hodgson,  share  and  share  alike ; 
their  shares,  with  the  accumulating  interest  (if  any,)  to  be  paid  or 
transferred  to  them  respectively  at  their  respective  ages  oftuyenty-one 
years;  and  in  case  any  of  bis  nephew  and  nieces  should  happen  to  ^ 
die  before  his  or  their  share  or  shares  should  become  payable,  then 
he  directed  that  the  share  or  shares  of  him,  her,  or  them  so  dying 
should  ffo  or  be  paid  to  the  survivor  or  survivors  in  equal  shares ; 
and  if  but  one  survivor  to  such  only  survivor ;  and  to  be  paid  at 
such  times  as  their  original  shares.    And  in  case  of  the  death  of  all 

{b)  Ainb.  38S.  (c)  16  Vet.  168. 
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his  said  nephew  and  nieces  before  the  said  trust  monies  should  be* 
come  payabk  by  virtue  of  his  said  will,  then  he  gave  the  said  trust 
monies  to  his  two  trustees  absolutely,  share  and  share  alike.  Thomas 
Hodgson,  the  nephew,  survived  the  testator,  and  attained  twenty-one^ 
but  died  in  the  lifetime  of  the  testator's  mother,  who  died  shortly 
after  Thomas.  Margaret  Hodgson  married,  but  died  under  twen- 
ty-one. Barbara  HaUtfax  (late  Hodgson,)  the  testator's  other  niece, 
attained  twenty-one  in  the  lifetime  of  Rebeoca,  the  testator's  mo- 
ther ;  and,  with  her  husband,  filed  her  bill  for  a  transfer  and  pay- 
ment of  the  fund.  The  defends^nt  IVilson,  as  administrator  of 
Thomas  Hodgson,  claimed  his  share  as  a  vested  interest  in  him  at 
his  age  of  twenty-one.  The  question  was,  whether,  in  order  to  at- 
tain a  vested  interest,  it  was  necessary  that  a  nephew  or  niece 
should  only  attain  twenty-one  ;  or  that  they  should  both  attain 
that  age,  and  survive  the  mother  ?  And  Sir  fViUiam  Grant 
was  of  opinion,  that  the  former  was  the  true  construction.  In 
one  sense,  and  with  reference  to  the  capacity  of  the  persons 
to  take,  by  the  word  '*  payable"  the  testator  had  declared  that 
the  age  of  twenty-one  was  the  period  at  which  the  shares  were 
to  be  payable;  in  another  sense,  with  reference  to  the  interest  of 
the  tenant  for  life,  they  could  not  be  payable  until  her  death :  but 
that  it  was  with  the  direction  to  pay  at  the  age  of  twenty-one  that 
the  bequest  over  was  immediately  connected ;  and  it  was  to  that 
period  of  payment  his  Honour  thought  that  the  subsequent  words 
were  most  naturally  to  be  referred :  and  jaccordingly  he  declared, 
that  the  plaintiffs  had  no  claim  to  the  share  of  Thomas  Hodgson,  as 
he  attained  the  age  of  tweniy-one. 

The  case  of  Bayard  v.  Smith,{d)  may  here  be  added.     There 
Andrew  Mi^att  gave  the  residue  of  his  personal  estate  to  trustees, 
upon  trust  to  pay  the  same,  and  the  interest,  to  and  amongst,  and  to 
be  equally  divided  between,  the  child  or  children  of  his  two  daugh- 
ters, Elizabeth  Mills  and  Martha  JSTorris,  share  and  share  alike ; 
sons  to  be  paid  at  tlieir  respective  ages  of  twenty-one,  daughters 
at  twenty-one  or  marriage  respectively,  which  should  first  happen ; 
with  a  proviso,  that  if  any  child  or  children  die  before  his,  her,  or 
their  shares  became  payable,  then  the  share  or  shares  of  auy  child 
or  children  so  dying  should  accrue  to  the  survivors  or  survivor 
equally  between  them,  share  and  share  alike,  if  more  than  one,  to  be 
payable  or  transferrable  at  such  ages,  &c.  as  their  original  shares : 
the  issue  of  any  child  dying  in  the  life  o(  Elizabeth  MUls  and  Mar- 
tha  JVbrm  to  stand  in  the  place  of  their  patents  respectively.  And 
in  case  his  said  daughters  should  die  without  issue,  or,  having  such, 
such  issue  should  die  without  issue  in  the  lifetime  of  his   said 
daughters,  then  in  trust  for  the  testator's  brothers  James  and  Aaron 
MoffiUt,  absolutely,  in  equal  shares,  as  tenants  in  common.  Martha 
JVorriSy  after  the  death  of  her  husband  JVorris,  married  John  Bay- 
ard, by  whom  she  had  issue.    Elizabeth  Mills  becoming  a  widow, 
married  Walter  Hammond }  and  there  were  issue  of  both  marriages. 
Hugh  Mqffatt  JVorris,  one  of  the  children  of  Martha  JVorris  by  her 
first  marriage,  attained  twenty-one,  and  died,  having  bequeathed  all 
his  effects  to  his  mother,  Martha  Bayard.  Upon  the  bill  of  the  sur- 
viving children  of  Martha  Bayard,  praying  a  declaration  that  the 

{d)  14  Ves.  470  j  see  also  Vol.  L  p.  419. 
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share  of  Hugh  Mqffatt  Ncrris  in  the  residue  had  survived  to  the 
plaintiffs,  and  to  the  other  grandchildren,  subject  to  the  contingen- 
cies of  the  will,  and  praying  an  apportionment  accordingly,  Sir 
WiUiam  Oranif  M.  R.,  was  of  opinion,  that  the  shares  of  the  chil** 
dren  among  themselves  vested  at  twen^-one  with  respect  to  sons, 
and  at  twenty-one  or  marriage  with  respect  to  daughters ;  that  the 
survivorship  provided  for  by  the  testator  was  in  case  any  child  died 
before  that  period ;  if  «  son  before  twenty-one,  if  a  daughter  be- 
fore that  age  or  marriage :  and  he  decided  accordingly,  that  the 
representatives  of  Hugh  Mq^att  JVbrm  stood  in  his  place,  and 
took  such  interest,  absolute  or  defeasible,  as  he  himself  had  in  the 
liinds.  His  Hono\ir  observed,  that  the  Court  was  not  called  upon 
to  decide  upon  the  effect  of  the  limitation  over  to  the  two  brothers 
of  the  testator. 

The  Reader  is  referred  to  the  case  of  Walker  v.  Mavn{t)  as  a  simi- 
lar detefmination.(/) 

D. — In  the  next  place,  the  case  of  ShergM  v.  J?oofie,(g)  is  cited 
«s  an  instance  of  survivorship  being  extended  to  the  dying  qf  a  le- 
gatee without  kaving  issue. 

In  that  case,  Caleb  Smith  gave  his  real  and  personal  estate  to 
trustees,  to  convert  into  money,  and  divide  the  money  into  six  equal 
shares,  four  of  which  sixth  parts  he  directed  should  be  paid  and  di- 
vided unto  and  amongst  all  and  every  the  children  of  Sarah  Sher gold 
^leceased,  who  should  be  living  at  the  time  of  his  (the  testator^s)  de- 
.cease,  (save  and  except  Samuel  Shergoldy  her  eldest  son,)  in  equal 
shares  and  proportions ;  and  in  case  any  of  the  said  children  should 
happen  to  die  without  leaving  issue  lawfully  begotten,  then  and  in 
such  case,  die  share  and  shares  of  him,  her,  or  them,  so  dying,  should 

So  to  the  survivors  or  survivor  of  them,  (save  and  except  the  said 
amuel  Shergold^)  in  equal  shares  and  proportions ;  but  in  case  they 
«hould  leave  lawful  issue,  lawfully  begotten,  such  issue  should  be 
entitled  to  their  deceased  parent's  share,  in  equal  shares  at  twenty- 
one,  &c.  The  testator  died  leaving  George^  Saraky  and  EUzdMh 
ShergoUy  the  plaintiffs,  and  Samuel  ShergM  and  fViUiam  ShergM, 
Ihe  only  children  of  Sarah  ShergM  deceased,  surviving  him.  The 
biU  prayed  a  declaration,  that  the  plaintiffs  were  entitled  under  the 
will  to  be  paid  three  sixth  parts  or  shares  of  the  trust  fund ;  and  that 
4he  plaintiff  Sarah  was  entitled  to  another  sixth  part,  as  the  person- 
ftl  representative  of  WiXHam  Shergoldy  who  was  dead  without  issue. 
Thev  insisted  that  the  survivorship  must  be  confined  to  the  death 
•of  tne  testator,  and  urged  the  inconvenience  of  a  literal  construc- 
tion confining  it  to  a  dving  without  leaving  issue.  But  Sir  ffiUiam 
Grant  dismissed  the  bill,  ^ng  of  opinion,  that  there  was  no  ground 
upon  which  any  part  of  the  words  of  the  bequest  could  be  rejected. 
7.  The  present  section  will  be  closed  with  an  exception ;  and  we 
observe  that  although  the  words  ''equally  to  be  divided/'  ''share 
and  share  alike,"  &c.  will  create  a  tenancy  in  common,  yet,  when 
it  appears  from  the  context  of  the  will  that  a  joint-tenancy  was  in- 
tended, such  vords  will  not  be  permitted  to  sever  the  interests  of 
the  legatees. 

lJacZlcWalk.1. 
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In  ^rmBtrong  v.  Eldfidgei{h)  the  testaior  bequeathed  the  residue 
of  hid  real  and  personal  estate  to  trustees,  in  trust  to  sell,  and  apply 
the  interest  to  the  use  of  his  grand  children,  JPrance^,  Charlotte^  Re- 
becctij  and  Mary  AriMirong^  equally  bettoetn  them^  share  and  share 
alike,  for  their  several  and  respective  lives^  and  from  and  immediate- 
ly after  the  decease  of  the  survivor  of  them^  in  trust  to  pay  the  prin- 
cipal to  and  among  all  the  children  of  his  grand-daughters  equally 
to  be  divided  between  them  share  and  shire  alike.  Two  of  the 
grand-children  being  dead,  leaving  children,  the  question  was,  what 
should  become  of  the  interests,  which  the  two  deceased  grand- 
slaughters  took,  until  the  last  surviving  grand-daughter  died.  The 
children  of  the  deceased  grand-children  claimed  them,  insisting  that 
their  mothers  were  tenants  in  common,  and  consequently  that  there 
was  no  survivorship.  But  Lord  ThurloWy  C,  said,  ''  that  although 
the  words  'equally  to  be  divided'  and  'share  and  share  alike,'  were 
in  general  construed  in  a  will  to  create  a  tenancy  in  common,  yet 
where  the  context  showed  a  joint-tenancy  to  be  intended,  the  words 
should  be  oonstmed  accordingly ;  and  that  in  this  case  it  was  evi- 
dent that  the  interest  was  to  be  divided  among  four,  while  four  were 
alive ;  among  three,  while  three  were  alive ;  and  nothing  was  to  go 
to  the  children  while  any  of  their  mothers  were  living ;"  and  his 
Lordship  declared  the  whole  interest  to  belong  to  the  two  living 
l^rand-daughters,  by  survivorship. 

In  conformity  with  the  above  reasoning.  Lord  Chief  Justice  Holt 
made  a  similar  construction  upon  a  devise  of  lands  in  the  case  of 
Turkerman  v.  Je(jffrys.{i) 

The  foregoing  case  oi  Armstrong  v.  Eldridge  is  cited  in  Bayard 
V.  Smithy[k)  and  not  only  has  not  been  questioned  as  an  authority, 
but  the  principle  of  its  decision  has  been  sanctioned  in  analogous 
cases.  It  seems,  however,  to  have  been  overlooked  in  the  recent 
decision  oi  Jones  v.  Randally{l)  a  case  so  similar,  that  it  might  per- 
haps be  difficult  to  frame  two  bequests  without  reference  to  each 
other,  of  different  subjects  and  in  different  terms,  in  effect  less  dis- 
tinguishable. In  the  latter  ease,  William  Jones  bequeathed  his 
leasehold  estates  to  his  executors,  upon  trust  out  of  the  rents  and 
profits  to  pay  an  annuity  of  450Z.  to  his  daughter  Mary  Ann  Ran- 
dall for  life ;  and  after  her  decease,  to  pay  and  divide  the  said  an- 
nuity unto,  between^  and  amongst  all  and  every  the  children  of  his 
said  daughter  Mary  Ann,  who  should  happen  to  survive  her,  in  equal 
shares  and  proportions,  if  more  than'  one  child  ;  and  if  but  one  child, 
then  to  pay  the  said  annuity  to  such  only  child ;  such  annuity  to  be 
paid  during  the  lives  of  such  children  of  his  said  daughter,  and  the 
life  of  the  survivor  of  them.  Mary  Ann  Randall  survived  the  tes- 
tator, and  died  leaving  four  children,  one  of  whom  afterwards  died ; 
and  the  father,  WiUiam  RandaU,  took  out  letters  of  administration 
to  him.  Upon  the  bill  of  the  executor  against  the  father  and  three 
surviving  children,  to  have  their  rights  to  the  deceased  child's  share 
of  the  annuity  declared,  it  was  stronsly  urged,  that  though  the  di- 
rection to  pay  the  annuity  fo  the  children  in  equal  shares  would 
make  them  tenants  in  common,  yet  that  the  intention  to  be  implied 

<A)  3  Bra  C.  C.  314.    Belt's  edition.    See  I^vmen  v.  JReife,  infra. 
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from  the  latter  part  of  -the  bequest  seemed  to  be,  that  there  should 
be  from  time  to  time  an  equal  division  among  those  who  should  be 
alive.  But  Sir  Thomas  Plumer^  M.  R.,  thought  otherwise ;  and 
was  of  opinion  that  the  latter  words  only  described  how  long  the 
annuity  was  to  last ;  that  they  described  the  subject  matter  of  the 
bequest,  regulating  the  duration,  but  not  the  persons  who  were  to 
participate  in  it.  That  it  was  only  conjecture  that,  because  the 
annuity  was  for  the  lives  of  the  survivors,  therefore  the  survivors 
were  to  enjoy  it.  That  it  would  be  raising  an  inference  against  the 
express  words ;  and  that  the  Court  could  not  make  a  construction 
contrary  to  the  expressions  of  the  first  part,  unless  there  were  in 
it  a  necessary  incompatibility  with  that  which  followed. 

On  comparing  the  bequest  in  the  preceding  case  with  that  of 
Armstrong  v.  EldridgBy  the  reader  will  probably  think  that  the  rea- 
soning of  Sir  Thomas  Plumer  is  equally  applicable  to  the  bequest 
in  the  latter  case  ;  and  it  is  submitted  that  the  construction  of  Lord 
Thurlow  is  the  most  natural.  It  is  more  probable  the  testator  in* 
tended  survivorship  among  the  children,  the  primary  objects  of  his 
bounty,  than  that  they  should  be  excluded  by  the  representatives  of 
a  deceased  child,  whom,  if  not  strangers  to  him  in  the  common  ac- 
ceptation of  the  term,  it  is  probable  he  did  not  intend  to  benefit. 

Sect.  III.  Of  the  surviving  of  accruing  shares. 

When  distinct  legacies  are  given  to  three  or  more  persons  as 
tenants  in  common,  with  a  bequest  to  the  survivors  upon  the  death 
of  any  of  them  within  a  given  period ;  it  is  settled  that,  upon  the 
death  of  two  or  more  legatees,  the  original  legacies  only,  and  not 
those  which  have  accrued  to  then)  by  survivorship,  will  survive ;  for 
such  accrued  shares  having  vested  in  the  surviving  legatees  in  dis- 
tinct proportions,  proper  words  are  necesSary  to  make  those  accrued 
shares  also  survive  with  the  original  shares ;  but  the  rule  is  otherwise 
where  the  legacies  are  not  given  separately  and  distinctly,  but  as  an 
aggregate  fund,  made  divisible  among  a  class  of  legatees,  with  be- 
nefit of  survivorship  among  them. 

1.  First,  where  the  legacies  do  not  compose  an  aggregate  fund. 

In  Rudge  y.  Barker, {m)  Thomas  Cole  bequeathed  as  follows: 
"  I  give  unto  my  grand-daughters  Elizabeth  and  Ann,  and  to  my 
grandson  Thomas  lOOOZ.  a  piece  of  my  capital  stock  iii  the  East 
India  Company,  and  the  interest  thereof  to  them  for  their  use ;  and 
if  any  dies,  to  the  survivors  or  survivor,  share  and  share  alike;  and 
my  meaning  is,  that  the  interest  shall  be  paid  to  their  father,  my 
son  Howard,  to  be  improved  to  their  use.  The  grandson  died  an 
infant,  by  which  his  share  survived  to  his  two  sisters ;  then  one  of 
the  sisters  died,  and  the  question  was,  whether  the  share  she  took 
by  survivorship  upon  her  brother's  death  survived  to  the  other  sister, 
as  well  as  her  original  legacy  of  lOOOZ.,  or  whether  that  share  should 
go  to  her  father  as  her  administrator  9  And  Sir  Joseph  JekyU,  M. 
R.  was  of  opinion  that  it  did  not  survive,  but  went  to  her  adminis- 
trator. He  thought  that  probably  the  testator's  intention  was  that 
it  should  go  among  the  grand-children,  but  that  he  must  decide  upon 
the  words  of  the  will,  according  to  which  the  limitation  over  related 
to  the  legacy  only.    Had  they  not  been  distinct  legatees  it  might 

(m)  Forr.  124. 
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have  been  otherwise,  bat  being  entirely  distinct,  the  case  was  the 
same  as  Barnes  v.  BaUard  before  Lord  JCtfig,  Ist  of  June  1727,(n) 
where  it  was  decreed  for  the  administrator;  and  he  agreed  with  Lord 
Holies  opinion  cited  in  Woodward  ▼.  Olasbrook,{o) 

In  Barnes  v.  BaUards(  p)  the  testator  bequeathed  to  four  children 
5001.  a  piece,  at  eighteen  or  day  of  marriage,  and  in  case  any  of  the 
children  died  before  eighteen  or  marriage,  then  to  the  survivors  and 
survivor  of  such  survivors ;  one  of  the  children  died  a  minor,  and 
then  Its  legacy  survived  to  the  three;  another  afterwards  died  a 
minor ;  and  the  question  was,  whether  the  share  that  came  by  sur- 
vivorship to  the  last  deceased  minor  should,  upon  the  minor's  death, 
survive  again ;  and  it  was  held  it  should  not ;  it  came  before  Lord 
Hardwicke  in  1740,  and  this  point  was  acquiesced  in. 

Again,  in  Perkins  v.  MicklethwaUeJq)  Mickkthwaiie,  the  father 
of  the  defendant,  bequeathed  15001.  to  tiis  youngest  son  Joseph,  and 
lOOOt.  to  each  of  his  two  daughters,  and  directed  that  if  any  of  his 
three  younger  children  should  die  before  twenty-one  or  marriage, 
the  portion  of  him  or  her  so  dying  should  go  to  the  survivors;  and 
he.  gave  his  real  estate  to  his  eldest  son,  charged  with  the  portions. 
One  of  the  daughters  died  under  twenty-one',  and  before  marriage  ; 
Joseph  also  died  under  twenty-one  and  unmarried,  in  the  life  of  the 
testator.  The  question  was,  whether,  upon  the  death  of  Joseph^ 
the  share  of  the  deceased  daughter,  which  upon  her  death  became 
vested  in  Joseph,  survived  with  his  portion.  And  Lord  Harcourt 
decreed  that  it  should  not,  because  the  portion  of  the  deceased 
daughter  vested  in  disHnct  shares  in  the  surviving  children,  and 
there  were  no  words  for  creating  a  joint-tenancy  of  those  shares. 

So  also  in  Ex  parte  West,{r)  the  only  question  was  upon  the  fol- 
lowing clause  in  a  will ;  '^  I  leave  to  ./i.,  B.  and  C,  sons  of  Arthur 
Scaife,  lOOOt.  each,  the  interest  to  be  added  to  the  principal  yearly, 
until  they  shall  respectively  attain  tlie  age  of  twenty-one  years;  and 
in  case  any  of  them  shall  die  before  that  age,  then  to  the  survivors." 
A.  died,  then  B.  both  under  twenty-one.  The  question  was,  whe- 
ther that  part  of  the  share  oiA.  which  survived  to  J?,  upon  the  death 
of  A.  survived  afterwards  to  C  upon  the  death  of  B. ;  or  whether 
B.^s  original  share  only  survived.  Lord  Thurlow  said  it  was  im- 
possible for  him  to  determine  that  the  survived  part  survived  again, 
without  contradicting  hoxATaJbot-s  decision. (9)  The  question  was, 
whether  the  word  share  in  the  case  cited,  meant  all  that  the  party 
took  under  the  will,  and  would  take  in  the  survived  part  as  well  as 
the  original  share,  and  which  he  (Lord  Thwrlcfw)  should  think  a 
very  natural  construction,  but  that  the  cases  in  point  expressly  de- 
termined otherwise.  His  Lordship  further  observed,  that  it  struck 
him  forcibly  from  the  first,  that  the  whole  ought  to  survive,  but  he 
could  not  find  any  difierence  between  the  principal  case  and  those 
cited ;  and  he  was  unwilling,  sitting  in  bankruptcy,  to  overturn  a 
decision  when  he  should  not  have  an  opportunity  of  reconsidering 

in)  Next  case  (0)  2  Vern.  388. 

fi)  Stated  m  Pain  v.  Benson^  3  Atk.  79.  wi/ra,  p.  288. 
q)  IP.  WiU.  274.  (r)  1  Bpo.  C.  C.  S75,  S.  C.     1  P.  VTHX.  276.  note. 

»)  HU  Lordship  here  refers,  it  is  preaiamed,  to  Rudge  v.  Barker^  fttfira.  Tliat 
decision  is  reported  to  have  been  by  the  Master  of  the  Rolls,  who  then  was  Sir 
JoKfih  JekylL    Lord  Talbot^  was  Chancellor. 
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his  opinioa.  Hit  Lordship,  having  observed  that  if  the  parties  chose 
to  come  before  him  in  a  more  solemn  way,  he  would  give  it  more 
consideration;  a  bill  was  accordingly  filed,  and  the  cause  heard  by 
the  Master  of  the  RoUs^  who  decreed  that  the  share  did  not  survive 
a  second  time. 

Again,  in  F^andergucht  v.  Blake^{t)  Martha  Liney  bequeathed  to 
her  executors  three  long  exchequer  annuities  of  202.  with  the  tallies, 
in  trust  to  permit  each  of  her  three  deaf  and  dumb  children  Georggy 
Elizabeth^  and  Martha^  to  receive,  the  yearly  produce  of  one  of  the 
annuities  ;  viz.  George^  the  yearly  produce  of  the  annuity  No.  2211, 
Elizabeth  that  of  No.  4478,  and  Martha  that  of  No.  1350,  for  their 
lives  ;  and  in  case  of  the  death  of  either  of  her  said  children  leaving 
any  child  or  children,  then  his  or  her  annuity  should  be  equally  di- 
vided between  such  child  or  children,  share  and  share  alike  :  and 
upon  further  trust  that,  in  case  of  the  death  of  her  said  three  chil- 
dren without  issue,  then  the  annuity  of  him  or  her  so  dying  should 
go  to  the  survivors  or  survivor  of  them  equally,  share  and  share 
alike  ;  and  upon  further  trust  in  case  of  the  deaths  of  all  her  said 
three  children  without  issue,  then  the  said  three  exchequer  annui- 
ties should  be  equally  divided  between  her  grand  daughter  E,  Do^ 
nac  and  such  of  the  daughters  of  her  daughter  Mary^  exc^t  her 
eldest  daughter  Martha^  as  should  be  living  at  the  death  of  her 
three  children  without  issue  as  aforesaid,  share  and  share  alike.  The 
testatrix  bequeathed  the  residue  of  her  personal  estate  upon  the 
same  trusts.  The  three  children  survived  the  testatrix.  Ehzabeth 
died  next  without  issue,  and  made  tlie  plaintiff  her  executor.  George 
afterwards  died  intestate,  leaving  two  children,  George  and  Mar- 
tha :  Martha  married  PhUlips,  who  look  out  administration  to  his 
father-in-law.  Martha^  the  testatrix's  daughter  survived  her  brother 
and  sister,  upon  whose  behalf  it  was  contended  that  upon  Eliza- 
bet  Vs  death  her  share  survived  m  moieties  to  George  and  Martha; 
and  that  upon  the  death  of  George^  his  original  share  went  to  his 
children,  but  that  the  moiety  of  Elizabeths  share  survived  to  Mar- 
tha. But  Lord  Aluanlej/y  M.  R.  decided,  that  there  was  no  survi- 
vorship of  the  accrued  share ;  and  declared  that  on  the  death  of 
Elizabeth  without  issue, her  annuity  vested  in  George >9nd  Martha 
in  equal  shares,  subject  to  the  contingency  of  their  dying  without 
leaving  issue  ;  but  it  appearing  by  the  report  that  George  died  leav- 
ing issue,  the  said  share  vested  alMolutely  in  them ;  and  belonged  in 
moieties  to  Martha  and  the  administrator  of  George. 

The  above  rule  as  to  the  non-surviving  of  accrued  shares,  has 
however  been  censured  by  late  Chancellors,  upon  th6  ground  that 
an  adherence  to  it  is  generally  found  to  disappoint  the  mtention  of 
testators  ;  for  which  reason.  Lord  Hardtvicke,  in  the  following  case, 
endeavoured  to  make  a  distinction  between  that  and  the  other  au- 
thorities, and  decided  that  the  word  share  was  sufficient  to  include 
accruing  as  well  as  original  shares.  * 

The  case  alluded  to,  is  Pain  v.  Benson.(u)  There,  Thomas  Bel- 
lasis  bequeathed  the  residue  of  his  personal  estate,  (after  the  deaths 
of  his  father  T.  BeUasis,  and  his  mother  Elizabethy  to  whom  he  gave 
the  interest  for  their  lives  successively,)  to  his  brother  and  sisters^ 

(0  2  Vcs.  jun.  534.  («)  S  Atk.  78. 
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Charles,  Mafy  and  Elizabetkt  and  the  sisters  of  tifee  testator's  kte 
VFifej  Martha  and  Rebecca  Pdiny  to  be  equally  divided  among  them, 
share  and  share  alike  ;  then  the  testator  adds,  '<  and  in  case  of  the 
death  of  my  brother,  or  any  of  my  sisters,  or  wife's  sisters,  before  me 
or  the  survivor  of  my  father  and  mother,  I  do  appoint  his,  her,  or 
their  shares  to  be  divided  among  the.  survivors  of  them."  Charles 
died  in  the  testator's  lifetime,  but  after  the  making  of  the  will ;  Mary 
and  Elizabeth,  the  testator's  sisters,  died  in  the  lifetime  of  the  testa- 
tor's mother,  who  survived  her  husband,  but  was  then  dead.  Upon 
(he  bill  ofMartha  and  Rebecca  Pain^  against  the  defendant,  (Con- 
signee of  the  moneyarising  from  the  testator's  personal  estate,)  for 
the  residue,  the  question  was,  whether  the  whole  accumtUated  snare 
of  the  persons,  who  were  dead,  as  well  as  the  original  fifth,  should 
go  to  the  survivors  at  the  death  of  the  survivor  of  the  father  and 
mother  of  the  testator ;  and  Lord  Hardtoickey  admitting  the  general 
rule  as  established  by  the  preceding  cases,  but  relying  on  the  par- 
ticular penning  of  the  will,  was  of  opinion  that  not  only  the  original, 
but  the  accrued,  shares  survived.  His  Lordship  laid  great  stress  upon 
the  word  shares^  by  which  he  thought  the  testator  meant  not  only 
the  original,  but  also  the  accumulated  share  should  ^o  over ;  and 
observed,  that  he  was  the  more  inclined  to  that  construction,  be- 
cause he  much  questioned,  whether  *the  determinations  of  former 
cases  had  not  been  contrary  to  the  intention  of  the  testator,  though 
consistent  with  the  rules  of  law.  And  the  decree  accordingly  was, 
that  the  whole  residue  should  be  paid  to  the  plaintiffs.  •    . 

Lord  Tkurlow  in  Ex  parte  West,  before  stated,  observes  upon  the 
above  decision,  "I  cannot  agree  with  him,  (meaning  Lord  Hard- 
wicke,)  in  considering  that  case  an  exception  to  the  general  rule, 
though  I  should  perhaps,  in  his  opinion,. <m  the  rule  itself." 

2«  We  proceed  in  the  second  branch  of  the  present  section,  to 
state  a  case  wherein  the  legacies  have  been  given  to  a  class  of  ob- 
jects, as  an  aggregate  fund ;  with  benefit  of  survivorship  among 
them.  .  • 

In  Rudge  v  Barker,  before  stated,  Sir  Joseph  JekyUi  M.  R.  said, 
'*  that  had  the  legacies  in  that  case  not  been  distinct,  \X  might  have 
been  another  question." 

'  The  case  of  fVorlidge  v.  ChurchiU,{x)  confirms  this  dictum. 
There,  Edward  Worlidge,  after  bequeathing  to  Mary  fVorlidge  an 
annuity  of  1'50{.  gave  to  the  defendants,  Churchill  and  others,  all 
his  real  and  personal  estates,  in  trust  to  sell ;  and,  (after  payment 
of  his  debts,  and  retention  of  a  suflicient  sum  to  purchase  the  an-» 
nuity,)  to  lay  out  the  surplus  money  in  government  security  in  their 
names,  in  trust  for  the  benefit  of  Rosalba  Worlidge,  the  plaintiff, 
Edward  Worlidge,  WUUam  Worlidge,  and  John  Worlidge,  to  be 
equally  divided  among  them,  upon  their  attaining  twenty-one  ;  but 
if  any  of  them  happened  to  die  before  attaining  such  a^e,  then  such 
deceased  child's  share  to  go  to  the  survivors  or  survivor  of  them, 
and  he  directed  the  trustees  to  apply  the  interest  of  such  trust  money, 
during  their  minority,  for  and  towards  therr  maintenance  and  educa* 
tion ;  but  if  the  interest  should  be  more  than  sufficient  for  such  pur** 

(x)  3  Bro.  C.  C.  4«5, 
VOL.  n.  O  o 
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pose,  then  be  directed  the  trustees  to  lay  out  the  same  for  the  said 
children's  mtdual  benefit ;  and  in  case  all  the  said  four  children 
should  happen  to  die  before  attaining  twenty-one,  and  leave  Mwry 
Worlidge  living,  then  he  directed  tbe  trustees  to  pay  her  the  inte- 
rest of  such  trust  money ;  and  after  the  decease  of  all,  he  bequeathed 
the  trtsat  money  to  the  children  of  his  late  uncle,  Stephen  Landeny 
&.C.  and  made  the  trustees  executors.  John,  one  of  the  children, 
died' in  the  life  of  the  testator.  WiUiam  survived  the  testator,  but 
afterwards  died  about  the  age  of  seventeen,  intestate  and  without 
issue ;  and  the  defendant  Townahend^  was  his  personal  representa- 
tive. Rosalba  died  about  three  years  after,  an  infant  of  about 
eighteen,  but  made' a  will,  disposing  of  such  estate  and  effects,  of 
what  nature,  &c.  as  she  became  entitled  to,  in  consequence  of  the 
death  of  her  brother  JoAn,  in  the  life  of  her  father,  and  after  the 
death  of  her  brother  WiUiam^  by  virtue  of  the  will' of  JSdu^ordf 
fVorlidge,  or  otherwise  howsoever,  and  also  her  estate  and  effects 
whatsoever,  that  she  might  be  possessed  of,  or  entitled  to,  and  which 
she  had  a  right  to  dispose  of;  and  made  the  defendant.  Porter^  execu- 
tor of  such  will.  The  plaintiff  "filed  his  bill  against  the  executors  for 
an  account,  and  prayed,  in/eraKa,  that  the  representatives  of  M^iUiam 
and  Rosalba,  might  set  forth  their  claims,  l^otonshendy  by  his  aa- 
swer,  submitted,  that  he  was  entitled  as  the  representative  of  ffil- 
liam,  to  such  share  as  his  intestate  would  have  been  entitled  to.  The 
defendant.  Porter ,  as  executor  of  Rosalba^  insisted  that  Jo&n,  having 
died  in  the  life  of  the  testator,  one-fourth  part  of  the  money  arising 
from  the  sale  of  the  testator's  estates,  to  which  John  would  have 
been  entitled,  had  he  survived  the  testator,  and  attained  twenty-one, 
upon  the  death  of  the  testator  accrued  to  the  plaintiff,  and  Rosalba 
and  fViUiam  Worlidgey  and  the  interest  therein  became  vested  in 
them  immediately;  and  that  upon  the  death  of  WUaam  under 
twenty-one,  his  share  also  in  the  testator's  estate  vested  inunediately 
in  the  plaintiff  and  jRosolbo,  in  equal  proportions,  and  therefore 
claimed  the  same,  subject  to  the  trusts  of  her  will.  But  BtdteTj  3, 
(for  the  Lord  Chancellor)  decided  otherwise,  observing,:  in  the  con- 
clusion of  his  judgment,  ^'  but  the  strong  {>art  of  the  present  case  is, 
the  testator's  intention  to  keep  it  as  an  aggregate  fund.  He  has 
made  use,  in  two  different  parts  of  the  will,  of  the  words  trust  money  ; 
that  expression  does  not  apply  to  the  share  of  each  child,  but  to  the 
whole  fund  in  the  trustees'  hands,  and  takes  in  the  whole  fund  that 
10  to  be  distributed  under  the  will.  The  second  place  where  he  uses 
the  expression,  trust  money^  is  in  the  gift,  over  to  the  children  of  his 
uncle  Landen ;  and  though  the  expressions  ^^  the  whole,  or  all,"  are 
not  used,  the  words  trust  money y  are  tantamount  to  them.  The 
plaintiff  therefore  is  entitled  to  the  whole  fund.  And  all  parties 
must  have  their  costs  paid  out  of  it." 

Sect.  IV.  Of  Bequests  wherein  "or'^  was  eonstrued  ^^andf^ 

■  and  **anrf'^  Construed  "or.^^ 

It  sometimes  happens  that  a  whole  sentence  in  a  will  is  rendered  un- 
certain or  unintelligible,  from  the  circumstance  of  the  testator's  hav- 
ing used  the  disjunctive  ^' or,"  when. the  copulative  "and"  should 
have  been  inserted,  et  sice  conversOy  " and?^  for  " or.^^    In  order  to 
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effectuate  the  intention  of  the  testator,  and  give  validitjr  to  the  be« 
quest,  the  Court  of  Chancery  has  corrected  the  mistake ';  each  case, 
of  course,  being  governed  by  its  peculiar  circumstances)  no  general 
ru}e  can  be  laid  down  upon  the  subject.  We  therefore  adduce 
8oii)0*caseB  in  illustration  of  the  preceding  observation  ;  and — 

1.  Fir9i^  where  ^^or'^  hath  been  construed  "  and*^^    ■ 

In  Richardson  v.  Spraag^iy)  the  testatrix  bequeathed  a  legacy 
^*  to  such  of  her  daughters  or  daughters'  children,  as  should  be  liv- 
ing at  her-  son's  death."  Some  of  her  daughters  survived  that  pe- 
riod, who  had  also  children,  and  others  were  dead,  leaving  children. 
The  question  was,  whether  the  children  of  the  living  daughters 
should  be  let  in  to  a  share  of  this  bequest,  or  the  children  of  the  de- 
ceased daughters  only,  as  substituted  in  the  place  of  their  mothers? 
And  it  was  decreed  at  the  Rolls,  that  all  the  children,  as  well  of  the 
living  as  the  deceased's  daughters,  should  participate  in  the  legacy: 
Sir  Joseph  Jekyll;  M.  R.,  observing,  that  **or*^  should  be  taken  for 
''  andj^^  otherwise  the  whole  devise  would  be  void/or  the  uncertain- 
ty ;  and  that  it  was  the  same  as  if  the  bequest  had  been  *^  to  such  of 
my  daughters  and  their  children  as  shall  be  living  at  my  son's  death." 
So  if  the  devise  had  been  '*to  my  children  or  grand-children,"  my 
children  cmd  grand-children  would  have  taken. 

Again,  in  Eccard  v.  jBrooAe^^?)  Xoui^a  Lq/f^fe  bequeathed  certain 
trust  funds  in  trust  for  her  son,  James  Lajitte,  for  life,  and  after  his 
death  without  issue  then  living,  ^an  event  which  happened,)  the  tes- 
tatrix directed  the  fund  to  be  paid  unto  and  among  all  and  every  the 
nephews  and  nieces  that  should  be  then  living,  as  well  on  the  side  of 
her  husband  as  her  own,  (to  wit,)  ^'the  said  Jane  Blundy^yr  her  chil- 
dren, and  the  said  Peter  Brozet  or  his  children,  and  David  Lafitte 
or  his  children,  and  Peter  Lafitte  or  his  children,  and  Susanna  Eo» 
card  or  her  children,  to  foe  equally  divided  between  them,  share 
and  share  alike."  Peter  Brozet^  David  Lafitte,  and  Peter  Lafitte^ 
died  without  is&ue  in  the  lifetime  of  James;  at.  whose  death  Jane 
Blundy  was  living,  having  married  George  Brooke.  S%lsanna  Ec^ 
card  bad  also  died  in  the  lifetimeof  Jame^  La^^6,  leaving  the  plain- 
tiflfs,  Jacob  Eccard  and  Susanna  Potter,  her  only  children,  ^he 
question  was,  in  what  proportion  the.  two  plaintiffs  were  to  take, 
(namely)  one  moiety  between  them  as  representing  their  mother,  and 
Jane  Brooke  the  other  moiety ;  or  whether  they  were  to  take  per 
capita,  one^third  each,  which  depended  on  the  conetruction  of  the 
word  or.  Lord  Mumley,  M.  R.,  decided,  that  they  were  equally 
entitled,  and  that-  the  word  or  mtfst  be  construed  and;  observing, 
that  if  he  did  not  construe  it  so,  he  must  adopt  the  argument  that  it 
was  meant  to  substitute  the  children  of  each  nephew  or  niece  who 
should  happen  to  die,  in  the  room  of  their  father  or  mother,  for 
which  he  saw  no  sufficient  ground ;  or  he  miist  say  the  clause  was 
so  uncertain,  that  he  could  give  it  to  none;  for  if  the  words  were 
strictly  adhered  to,  that  uncertainty  would  arise.fa) 

Again,  in  the  case  of  Read  v.  &neU,(b)  Mrs.  Read,  by  a  codicil, 
gave  an  annuity  of  iol.  to  J.  S.,  if  her  (the  testatrix's)  daughter 


(y)  1  P.  Will.  433.  (z)  2  Cox,  213. 

Sec  Blackler  v.  IVebd,  2  P.  Will.  383. 
2  Atk.  643.  645.  and  see  Longmore  v.  Broom,  mjra,  p.  294. 
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should  not'  attain  twenty-one,  or  be  married,  and  directed  the  in- 
terest and  principal  of  her  residuary  estate  to  be  settled*  by  her  exe- 
cutors and  trustees  upon  '*  her  daughter,  or  the  heirs  of  her  body, 
as  her  executors  and  trustees  should  think  fit."  And  by  a  second 
codicil,  she  bequeathed  her  wearing  apparel  to  her  maid,  in-case 
her  daughter  died  under  age,  or  Unmarried.  And  it  was  determined 
in  both  bequests,  that  or  should  be  construed  "  and.*^  And  upon  it 
being  asked,  what  power  was  given  to  the  trustees  by  the  above 
words,  if  "  or^^  should  be  construed  "  andT*  The  Court  replied, 
**  a  considerable  one ;  they  might  judge  of  the  fund  in  which  the 
property  was  to  be  placed,  of  the  manner  in  which  the  settlement 
should  be  made ;  they  mght  insert  proper  clauses  to  make  the  dis- 
position effectual ;  and  that  might  be  a  very  material  power  in  this 
case,  and  this  was  agreeable  to  the  nature  and  office  of  trustees. 
That  an  insurmountable  difficulty  to  their  having  a  disposing  power 
was,  that  King  being  one  of  the  legatees  over,  if  he  were  the 
surviving  trustee,«and  had  such  a  power,  he  might  direct  the  whole 
to  accumulate,  during  the  daughter's  life,  and  so  better  his  own 
interest." 

Again,  in  JVeddeU  v.  Mundy,{c)  William  Hooper  bequeathed  to 
his  daughter  the  residue  of  his  personal  estate,  '^  But  if  she  died 
under  twenty-one,  or  without  leaving  a  lawfill  husband  at  her  death," 
he  gave  the  residue  to  other  persons,  after  bequeathing  some  lega- 
cies, which  he  directed  to  be  paid  within  twelve  calendar  months 
after  his  decease,  on  the  event  of  his  "  daughter's  death  under  age, 
as  aforesaid."  The  daughter  attained  twenty-one,  and  married; 
and  the  question  was,  whether,  as  she  attained  twenty-one,  she  was 
not  entitled  to  the  residue  absolutely?  which  depended  upon  this, 
whether  "  or^*^  in  the  clause  making  further  disposition  of  the  re- 
sidue should  be  construed  "  and."  And  the  Court  saiid,  the  expres-« 
flion  '*  under  age  as  aforesaid,"  meant,  not  leaving  a  husband,  and 
in  that  passage  he.  seemed  to  have  contemplated  her  death  in  his 
life.  '  That  there  could  be  no  donbt  he  meant  ^^and"*  for  **  or;^^ 
and  cases  were  not  necessary  for  that  construction,  if  the  intention 
could  be  made  out. 

A  reference  in  this  place  to  cases  of  devises  of  real  estate^  and  sur- 
renders of  copyhold,  wherein  or  has  been  construed  and,  may  not  be 
unacceptable  to  the  Reader. 

Thus,  where  the  devise  over  was,  in  case  the  devisee  should 
die  under  twenly-one,  or  before  marriage,  and  without  issue(cl) ; 
again  if  devisee  die  before  twenty-one,  and  unmarried,  or  without 
issue»(e) 

So,  if  devisee  should  die  before  twentVK>ne,  or  without  issae.(/) 
Again  in  a  surrender  of  copyhold,  the  words  were  "  if  surren- 
deree  should  die  in  the  lifetime  of  the  surrenderor,  or  without 
"Wtte."(g) 

(c)  6  Vri.  jun.  341. 

(rf)  Suffee9  V.  Barker,  dtcd  in  2  Vcs.  sen.  67.  S,  C.  ^  Stran.  1175. 

(e)  Framl'mgham  v.  Brand,  3  Atk.  39a  Doe  v.  Ratffding,  2  Bam  and  Aid.  441. 

(  n  Soutley.  Gerrard,  Cro.  Eliz.  525.  Price  v.  Hunt,  Pollexfen,  645.  Wakh 
Y.  Peterson,  3  Atk.  193.  Eastman  v.  Baker,  1  Taun.  174.  Ifasker  v.  Suttqn, 
^  r^^^JP^  "^  ®^  Browntword  v.  Edwards,  2  Vet.  sen.  243-249, 

{g)  Wright  v.jremfi,$T.IL4r(k 
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So  also,  where  the  devise  was  to  A.  or  his  heit8.(A) 
And,  where  a  surrender  of  copyhold  was  to  A.  or  his  assigns.({) 
BnX  in  a  bequest  of  money  to  be  laid  out  in  lands  of  300  J.  or  4001. 
a  year,  it  has  been  construed  in  the  most  liberal  sense,  namely,  4001. 
ayear.(ik) 

2.  We  proceed  in  the  next,  place  to  cases,  wherein  "and*^  has 
been  construed  ^^or^^  to  effectuate  the  testator's  intention. 

Thus  in  Maberly  v.  Strodey{l)  Samuel  Strode  bequeathed  all  his 
residuary  estate  (which  was  to  be  converted  into  money)  to  trus* 
tees,  to  invest  in  government  or  on  real  securities,  and  to  pay  the 
dividends  or  interest  to  his  son  Samuel  Strode^  for  life,  and  after 
his  death  to  transfer  the  principal  unto  and  amongst  all  his  son's 
children,  as  therein  directed.    But  if  his  son  died  unmarried,  and 
without  issue, .  or  having  issue,  bemg  sons,  they  should  die  under 
twenty-one,  or  being  daughters,  they  should  die  before  twenty-one, 
or  marriage,  then  iti  trust  to  transfer  the  principal  of  the  funds  unto 
his  nephews  and  niece,  as  mentioned  in  his  will ;  provided  that  if 
bis  son  married,  he  might  settle  2000{.  out  of  the  principal  funds 
and  securities,  .for  every  lOOOI.  he  received  with  his  wife,  in  bar 
of  dower.    Samuel  Strode  married,  but  died  without  issue  :  and 
one  of  the  questions  was,  whether  the  executory  bequest,  to  the 
nephews  and  niece  was.  good,  Samuel  Strode  not  having  died  un* 
married  ^     And  Lord  Alvatdey,  M.  R.  decided  that  it  had  taken 
place  ;  that  the  word  and  must  be  construed  or^  and  that  the  word 
"  unmarried"  did  not  refer  to  marriage  at  any  particular  time,  but 
that  the  testator  meant  never  having  been  married  at  all ;  which 
was  the  usual  construction,  and  there  was  nothing  in  the  will  be- 
fore him  to  induce  the  Court  to  put  an  unusual  construction  upon  it. 
Again^  in  Bell  v.  P&yf»,(m)  James  Phyn  bequeathed- the  residue 
of  his  personal  estate  equally  between  his  three  children  George, 
Jane^  and  Catherine;  and  in  case  of  tlie  death  of  any  of  them  with- 
out being  married,  and  having  children,  the  share  of  such,  child  so 
dying  to  be  divided  between  the  surviving  children  ;  and  so,  if  one 
of  his  children  should  only  survive.    The  testator  left  his  widow, 
and  the  three  children  named  in  the  will.    Jane  married  WiUiam 
Bellj  who  had  one  child :  a  question  arose,  whether  Mrs.  BM  took 
a  vested,  interest  in  her  share  of  the  residue,  .which  depended  upon 
the  construction  of  the  words  ^'  without  being  married  and  having 
children."  Sir  fViUiam  Grants  M.  R.  was  of  opinion,  that  the  words 
^'  without  being  married"  must  be  construed  ^'  without  having  ever 
been  married;"  that  the  contingency  of  dying  unmarried  and  with- 
out children,  could  not,  properly,  be  said  to  mean  any  thing  more 
than  the  latter  event ;  as,  legally  speaking,  there  could  be  no  chil- 
dren without  a  marriage ;  and  therefore  to  give  effect  to  all  the 
words,  it  was  almost  necessary  to  construe  the  copulative  nfi  dis- 
junctive^ (n) 

3.  Lastly,  we  notice  cases,  wherein  the  construction  of  or  for  and^ 
and  and  for  or  has  been  contended  for,  but  not  allowed. 

[h)  Wright  V.  IVright,  1  Ves.  sen.  409.    * 

i)  Fumival  v.  Crew,  3  Atk,  83-86.  {k)  Seale  v.  Seale,  1  P.  WiU.  290. 

0  3  Yea.  450.  (m)  7  Ves.  454-458. 

[n)  See  also  the  cases  of  Dobbma  v.  Bowman,  3  Atk.  406.    BuaA  v.  Dohtfayp 
^csi  sen.*  19.  and  Hawe9  y.  Hawet  wftra,  VoL  IL  p.  379. 
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As  the  Court  of  Chancery  construes  these  words  so  as  to  elTectu- 
ate  the  general  intention,  it  follows  that  it  will  not  consider  itself 
warranted  in  making,  the  alteration,  unless  it  be  clearly  authorized 
by  the  meaning  of  the  testat()r,  as  collected  from  the  whole  will. 

Thus,  in  the  case  of  Doe  v.  Copke,{o)  Thomas  Browfdng  be- 
queathed leasehold  property  to  Tho7j(ias  Cooke  for  life,  and  after  his 
decease  to  his  child  or  children  thereafter  to  be  begott^i,  his,  Iier^ 
and  their  executors,  administrators,  and  assigns  for  ever.  But  in 
case  the  said  Thomas  Cooke  should  die  an  Utfdnt  tmmarried  and  totf  A- 
oui  issuCf  then  the. testator  bequeathed  the  property  to  the  defendants* 
Soon  after  the  testator's  death,  Thomas  Cooke  entered,  and  after-^ 
wards  married  one  of  the  lessors  of  the  plaintiff,  and  then  died  with* 
out  having  had  any  issue.  The  question  was,  whether,  in  the  event 
that  had  happened,  the  bequest  over  to  the  defendants  was  void? 
Lord  EUsnborough  was  of  opinion  that  the  will  could  not  be  read 
as  if  it  bad  been,  "  If  he  died  an  infant,  or  unmarried,  or  without 
issue ;"  for  then,  had  the  legatee  died  an  infant,  leaving  children, 
the  estate  would  have  gone  over,  which  could  not  be  the  intention. 
And  his  Lordship  said,  that  the  most  .rational  construction  was  to 
construe  it  as  Lord  Hardtoicke  did  the  devise  in  Frandingham  v. 
Brand,{p)  as  one  contingency ;  viz.  Thomas  Cookers  dying  an  in- 
fant ;  attended  with  two  qualifications,  viz.  his  dying  without  leav- 
ing u  wife  surviving  him,  or  dying  without  issue :  that  the-contin- 
Sency,  upon  which  the  es^te  was  to  go  over,  was  to  consist  of  three 
lings,  the  death  of  Thomas  during  his  infancy,  without  leaving  wife 
or  child.    And  judgment  was  accordingly  given  for  the  plaintiff. 

The  case  oiDoe  v.  Rawdingy{q)  is  one  of  a  devise  of  real  estate, 
but  otherwise  in  point.with  the  preceding  case  of  Doe  v.  Cooke.  In 
that  case  Mr.  Justice  Holroyd  said,  there  did  not  appear  any  thing 
in  the  will  to  make  it  necessary  to  alter  the  word  and  into  or.  .Mr. 
Justice  Best  said,  that  all  thre^  things,  namely,  the  dying  under 
twenty-one,  the  dying  unmarried,  and  the  dying  without  lawful  issue 
miist  happed,  before  the  devise  over  could  take  effect ; .  but  there  all 
three  had  not  happened,  for  though  the  devisee  died  under  twenty- 
one,  she  died  a  married  woman ;  so  that  the  estate  descended  upon 
her  heir,  and  did  not  go  to  the  devisee  over. 

In  hongmare  v.  Broom^{r)  Thomas  Longmore  bequeathed  hrs  per- 
sonal estate  to  executors,  upon  trust  to  apply  and  dispose  of  the 
same  unto  and  among  his  two  brothers,  Joseph  and  Bergamin  Long-- 
meri^  and  his  sister,  Hannah  Longmore^  or  their  children,  in  such 
shares  and  proportion,  and  at  such  time  or  times  as  they  his  trus- 
tees, or  the  major  part,  or.  the  survivor  of  them,  his  executors  or 
administrators,  should  in  their  discretion  think  proper.  Joseph  and- 
Benjamin  having  children  living  at  the  testator's  death,  and  the  ex- 
ecutors having,  neglected  to  exercise  the  discretionary  power  com- 
mitted to  them  respecting  the  distribution  of  the  testator's  property, 
the  question  was,  whether  the  children  were  to  take  a  joint  interest 
with  their  parents,  under  the  above  bequest,  or  were  to  be  excluded? 
And  for  the  children  it  was  urged,  that  ^^or*^  might  be  construed 
"  OfuT'  for  this  purpose,  if  such  construction  were  necessary.     But 


m 


7  East,  R.  269.  (fi)  3  Atk.  390.  {g)  2  Bam.  &  Aid.  441. 

^  Vcs.  124. 
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Sir  WUHam  Grant,  M.  R.,  in  decreeing  that  the  finds  must  be 
given  equally  between  the  parents  and  the  children,  although  the 
executors  themselves  were  not  so  restrained,  observed,  the  bei^uest 
before  him  was  not  a  direct  bequest  to  the  objects,  but  .a  bequest 
to  the  executors,  with  an  authoriiy  to  dispose  among  them.  The 
cases  were  very  different.  In  the  former  the  Court  must,  of  neces- 
sity,  construe  those  words ;  otherwise  the  bequest  would  be  void  for 
uncertainty.  His  Honour  then  continued  :  '^  A  bequest  to  A.  or  B. 
is  void;  but  a  bequest  to  A.  or  £.,  at  the  discretion  of  C.  is  good, 
for  he  may  divide  it  between  them.  That  is  the  case  of  this  will. 
I  Bxa  not  called  upon  to  make  any  alteration  in,  or  additi<Mi  to  this 
will ;  which  the  Court  never  does  without  necessity «!  A  discretion 
is  given  to  the  executors.  Could  I  have  said,  they  were  precluded 
from  giving,  any  thing  to  the  children  9  I  think  not,  and  it  would  be  a 
great  deal  to  say  that.  The  executors  then,  having  that  discretion, 
might  say  to  whom  the  fund  should  be  given,  the  parents  or  the 
children ;  but  the  Court  has  not  that  discretion  ;. it  has  only  to  say, 
what  class  is  to  take;  and  then  the  distribution  must  be  •qual."(^) 

In  the  case  of  JVewman  v.  >/VigA/ingal6,(fV where  the  bequest  was 
of  500^  "  to  the  sole  use  of  Mrs.  EUzdbetk  JVewman,  or  of  her  chil- 
dren for  ever,^'  a  question  arose,  whether  Mrs.  JSTebtmum  took  an  ab* 
solute  property  in  the'  sum,  that  is,  whether  the  words  were  to  be 
construed  ''  to  Mrs.  JVewman  and  her  children*,"  so  as  to  give  her  a 
share  equally  with  her  children ;  or  whether  the  bequest  was  to  Mrs. 
Newman  for  life,  and  after  her  death  to  her  children.  And  Lord 
Tkufiaw  was  of  opinion  that  the  latter  was  the  true  construction. 

Sect.  V.  Of  bequests  to  the  separate  use  of  married  women. 

When  legacies  are  given  to  the  use  of  married  women,  and  it  ap- 
pears to  be  the  intention  of  the  testator,  that  the  husbands  of  the 
legatees  should  take  no  interest  in  the  bequests,  the  Court  of  Chan* 
eery  will  convert  the  husbands  into  trustees  for  their  wives,  although 
no  trustees  are  appointed  by  the  testaments  In  the  case  ofMarveg 
T.  Harveyy(u)  Lord  Cowper  entertained  a  doubt,  whether  a  married 
woman  could  take  an  interest  distinct  from  her  husband,  without 
the  intervention  of  tnisfees ;  but  it  seems  that  doubt  is  r^noved  by 
the  decision  of  Sir  Joseph  Jekyll,  M.  R.,  in  Bennet  v.  Dams.{x) 

First,  where  the  bequest  hasHi>een  considered  as  giving  a  separate 
interest 

The  following  words  have  been  held,  per  se,  and  independently 
of  any  contrary  intention  to  be  collected  from  other  parts  of  the 
will,  to  give  legaciea  to  the  separate  use  of  married  women ;  name- 
ly, a  legacy  to  a  married  woman,  with  a  declaration,  '^  that  her  re* 
eeipt  sSm  be  a  sufficient,  discharge  to  th£  executors  :^\y)  or,  ^^for  her 
sole  and  separate  use:^^(z)  or,  ^\for  fier  sole  use  and  befi4|U:"(a)  or, 
^^for  her  sok  use  :"(&)  or,  ^^for  her  own  use,  and  to  be  at  her  dispo- 
sal :"{c)  or,  '*  to  be  at  her  disposal,  and  do  therewith  as  she  shall  think 

(0  See  Read  v.  Snetl,  au/ira.  Vol.  II.  p.  291. 

(t)  1  Cox,  341 ;  sec  also  Montagu  v.  MtceUa,  1  Russ.  165. 

{u)  1  p.  Will.  12^.  (x)  2  P.  Will.  316. 

(y  1  Lee  v.  Frieaux,  3  Bra  C.  C.  381.  (z)  Dariey  v,  DarUy^  Z  Atk.  399.  J 

!a)  Adamson  v.  Armiiafe,  Coop.  283,  5.  C.  19  Ves.  416. 
b)  Ex  parte  Ray,  1  Mad.  199.    4ib.  410.  note, 
(c)  Frichard  v.  Ame9, 1  Turn.  222^ 
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JU:''{d)  or,  "  to  be  by  her  laid  out  in  what  she  shall  think  JU  :''{e)  or, 
*^for  her  cum  use,  independent  of  her  husband  .*"(/)  or,  '^  to  be  paid 
into  her  own  hands  :^\g)  or,  ^^for  her  livelihood.'' (h) 

With  the  exception  of  Darky  v.  Darley^  wherein  the  legacy  was 
given  to  the  husband,  and  Pritchard  v.  ^mes.  Kirk  v.  PatiKn,  and 
Jlcherley  v.  Vernon,  the  gifts  in  the  preceding  instances  were  to 
trustees,  which  is  an  additional  circumstance  in  favour  of  the  inten- 
tion to  give  the  legacy  to  separate  use  independently  of  the  hus- 
band ;  but  it  is  by  no  means  a  necessary  ingredient,  as  the  other 
cases  will  show ;  nor  indeed  is  it,  of  itself,  a  sufficient  evidence  of 
such  intention. 

Secondly,  where  the  bequests  have  been  construed  not  to  give  a 
separate  interest  to  the  exclusion  of  the  husband. 

And  here  it  is  to  be  observed,  that  the  Courts  of  Equity  will  not 
deprive  the  husband  of  the  right  to  participate  in  his  wife's  proper- 
ty, unless  a  clear  intention  be  manifested  by  the  testator,* tnat  the 
husband  was  not  to  derive  any  benefit  from  the  disposition. 

Thus  in  Dakins  and  wife  v.  Berisford,{i)  the  defendant's  bro- 
ther bequeathed  leaseholds  to  the  defendant,  in  trust  to  sell ;  and 
out  of  the  produce  to  purchase  in  his  own  name  an  annuity  of  80L 
for  the  life  of  the  plaintiff's  wife,  and  pay  the  same  to  her  and  her 
assigns.  The  plaintiff,  though  living  apart  from  his  wife,  claimed 
the  annuity ;  which  demand  was  resisted  on  the  ground,  that  it  was 
the  intention  of  the  testator,  that  the  wife  should  enjoy  the  annuity 
for  her  separate  use,  manifested  in  the  direction  to  the  defendant  to 

Eurchase  it  in  his  own  name,  in  trust  for  the  wife  of  the  plaintilT. 
ut  Sir  Harbottle  Grimstone,  M.  R.  decided  that,  as  there  were  no 
negative  words  in  the  will  to  exclude  the  husband,  he  could  not  de- 
prive him  of  his  legal  right  to  the  annuity. 

Again,  in  Ljumb  v.  Milnes,{k)  George  Cotton  bequeathed  his  resi- 
duary personal  estate  to  trustees,  in  trust  to  pay  a  part,  or  the  whole, 
on  a  certain  event,  of  the  interest  to  his  niece  Elizabeth^  the  wife  of 
Richard  MilneSj  for  life,  half  yearly;  and  to  apply  the  capital  to 
such  uses  as  she,  whether  sole  or  covert,  by  deed  or  writing  sealed 
and  attested,  as  thereby  required,  or  by  her  last  will  and  testament  in 
writing,  or  any  writing  purporting  to  be  such,  signed  and  published 
as  therein  directed,  should  limit  and  appoint ;  and  in  case  of  no  ap- 
pointment, then  to  the  use  of  the  legal  representatives  of  Elizabeth 
MUnes,  including  her.  husband,  if  then  living,  in  due  course  of  ad- 
ministration. Richard  Milnes  became  bankrupt ;  and  the  question 
was,  whether,  under  the  above  bequest,  Elizabeth  Milnes  was  enti- 
tled to  receive  the  interest  of  the  testator's  residuary  estate,  separate 
from,  and  independent  of  her  husband ;  or  whether  his  assignees  were 
entitled  to  it  during  her  life.  And  Lord  Alvanley,  M.  R.  was  of 
opinion,  that  the  words  of  the  will  were  not  sufficient  to  give  the 
interest  to  Elizabeth  Milnes'  separate  use ;  the  assignees,  therefore, 
were  entitled  on  making  a  provision  for  the  wife. 

The  two  preceding  cases  prove  that  the  gifl  being  to  trustees  is 
not  of  itself  sufficient ;  the  following  cases  are  instances,  wherein 

Id)  Kirk  V.  Faulin,  7  Vin.  Abr.  95.  pi.  43. 

M  Acheriey  v.  Vernon^  10  Mod.  531.  (/)  Wagntaff^.  SmUh,  9  Vci.  623. 

7)  Hartley  ▼.  HurU^  5  Vcs.  540,  7h)  Darley  v.  Barley^  ubi  wfinu 

1  Chan,  Ca.  194  \kS  S  Vet.  517. 
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no  trustees  were  interposed,  but  the  words  of  the  bequest  were 
stronger. 

Thus  m  JVilla  v.  Sayers,(l)  J,  KUwick  bequeathed  to  the  defen- 
dant 600^  stock,  upon  trust  to  apply  the  dividends  for  the  sole  and 
separate  use  and  benefit  of  his  daughter,  the  plaintiff  Jlfory  WUU, 
and  her  receipts  were  to  be  sufficient  discharges.  The  testator 
then  bequeathed  the  residue  of  his  pcirsonal  estate  and  effects,  after 
payment  of  debts,  &c.  unto  the  plaintiff /or  her  oum  use  and  benqftt. 
The  question  was^  whether  these  last  words,  used  in  the  residuary  be- 
quest, gave  the  plaintiff  a  separate  estate?  And  Sir  John  Leach^  V. 
C.  decided  that  they  did  not :  observing,  that  the  testator,  as  to  the 
same  person  with  respect  to  another  gift,  had  appointed  a  trustee, 
and  expressly  directed  the  application  of  it  to  her  sole  and  separate 
use  ;  he  knew,  therefore,  the  technical  form  of  excluding  the  right 
of  the  husband ;  and  his  Honour  said  he  could  not  infer  that,  as 
to  the  residuary  bequest,  the  testator  intended  what  he  had  not  ex- 
pressed. 

And  lastly,  in  the  case  of  Roberts  v.  Spicer^{m)  Thomas  Marvin 
bequeathed  to  his  daughter  Charlotte,  wife  of  James  Abbott,  the  sum 
of  200/.  ^^to  and  far  her  awn  use  and  benefit"  And  the  testator 
gave  a  further  sum  of  money,  and  the  rent  of  a  house  to  trustees,  and 
directed  them  to  stand  possessed  thereof  for  the  benefit  of  the  said 
Charlotte  Abbott  and  her  children  ;  and  that  the  same  should  not 
be  subject  to  the  debts,  engagements,  or  in  any  manner  under  the 
control  of  her  husband.  James  Abbott  became  bankrupt;  and  the 
question  was,  whether  the  assignees  were  entitled  to  the  legacy  of 
200/.. :  And  Sir  John  Leach,  V.  C.  held  clearly  that  it  could  not  be 
considered  a  gift  to  the  separate  use  of  the  wife,  and  referred  to  the 
case  of  WiUs  v.  Sayers  as  being  in  point ;  and  directed  a  reference 
to  the  Master  to  consider  of  a  proper  settlemei^t  on  the  wife  and 
children. 

Sect.  VI.  What  words  of  recommendation^  &c.  raise  trusts  by 

implication. 

Where  a  person  bequeathe  property  to  another  absolutely,  or  for 
life,(n)  accompanied  with  words  expressive  of  recommendation,  re- 
quest, hope,  or  expectation,  that  the  legatee  will  dispose  of  the  gift 
as  his  own  to  or  among  one  or  more  objects,  the  Court  o(  Chancery 
will  construe  such  recommendation  or  request  as  a  trust ;  provided 
the  words  be  imperaiive,  and  the  objects  and  the  property  certam.(o) 
The  rule  was  clearly  laid  down  by  Lord  Eldan  in  Jr right  v.  At- 
hyns,{p)  a  case  of  devise  of  real  estate;  but  it  is  equally  true  as  ap- 
plied to  bequests  of  personalty. 

We  shall  consider  those  cases,  ^r«f,  wherein  the  recommendation 
has  been  considered  a  trust,  and  in  which  the  three  requisites  were 
considered  as  concurring ;  and,  secondly,  those  wherein  the  recom- 
mendation has  not  been  so  considered. 

1 .  First,  where  the  recommendation  has  been  considered  a  trust 
or  devise  by  implication. 

0  4  Mad.  409.  (m)  5  Mad.  491. 

n)  The  law  seems  otherwise  in  devises  of  real  estate ;  see  Cro98lmff  v,  Croas- 
ling^  2  CwK,  396.  .  {o)  2Scho^&Lef.  189, 

"      "  r.  Bish       '  ^ 


[ 


ifi)  iTuiTK  157',  ace  also  JWbrice  v.  Bwhop  of />wrAam,  10  Ves.  538. 
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In  Mason  v.  Litnbury.iq)  the  testator  bequeathed  thus:  <*I  give 
to  my  brother  Robert  Mason^  2000L  which  /  desire  him  at  his  death 
to  give  to  his  son,  and  his  children,  and  to  the  children  of  his  late 
datighter,  as  he  should  think  fit.^'  Robert  Mason  died  in  the  testa* 
tor's  lifetime,  after  whose  death  his  children,  and  the  children  of  his 
daughter,  were  held  entitled  to  the  2000/.  in  equal  shares. 

Again,  in  Eaks  v.  England^{r)  EUzabeth  Heydon  bequeathed 
thus :  *'  I  give  to  B.  300/.,  100/.  of  which  he  owes  me  by  bond,  which 
I  intended  to  have  given  his  daughter  C ;  but  my  will  is,  that  he 
give  the  300/.  to  C.  at  his  death,  or  sooner,  if  there  be  occasion,  for 
her  better  preferment.  Although  B.  died  before  the  testatrix,  the 
bequest  to  C.  was  established  as  cm  absolute  trust  in  her  favour, 
whenever  B.  should  die. 

Again,  in  Harding  v.  Glyn,{s)  Mcholas  Harding  gave  unto  his 
wife  Elizabeth  all  his  estate,  leases,  and  interest  in  his  house  at  JEfol* 
ton  Garden^  and  all  the  goods,  furniture,  and  chattels  therein  at  the 
time  of  his  death,  and  also  all  his  plate,  linen,  jewels,  and  other 
wearing  apparel,  but  did  desire  her  at  or  before  her  death,  to  give 
such  leases,  house,  furniture^  goods  and  chattels,  plate  and  jewels, 
unto  and  amongst  such  of  his  own  relations,  as  she  should  think 
most  deserving,  and  approve  of.  Elizabeth,  neither  by  will,  nor  in 
her  lifetime,  gave  the  goods  in  the  said  house,  nor  her  husband's 
jewels  to  his  relations.  And  Vemey,  M.  R.  decided  that  EUzabeth 
took  only  beneficially  during  her  life,  and  that  the  desire  of  the  tes- 
tator, expressed  in  his  will,  amounted  to  a  trust  for  each  of  the  testa- 
tor's relations,  as  were  his  next  of  kin  at  the  death  of  EUzabeth. 

Again,  in  Massey  v.  Sherman,{t)  the  testator  devised  his  copy- 
holds to  his  wife,  ^^not  doubting  but  that  she  would  dispose  of  the 
same  to  and  amongst  his  children,  as  she  should  please ;"  and  these 
words  were  held  to  create  a  trust  for  the  children,  subject  to  the 
wife's  appointment. 

So  also  in  JS/bwkm  v.  NdUiganj{u)  the  words  of  the  will  were,  "I 
give  and  devise  unto  my  beloved  wife,  Harriet  JVbtc^Ian,  all  ray  real 
and  personal  estate ;  I  make  no  provision  expressly  for  my  dear 
daughter,  knounng  that  it  is  my  dear  wife's  happiness,  as  well  as 
oiine,  to  see  her  comfortably  provided  for;  but  in  case  of  death  hap- 
pening to  my  wife,  I  hereby  request  my  friends  Stables  and  Hunter 
to  take  care  of,  and  manage,  to  the  best  advantage,  for  my  lovely 
Harriet  JVowlan^  all  and  whatsoever  I  may  die  possessed  of."  And 
Lord  ThurlaWf  C.,  was  of  opinion,  that  a  trust  was  well  raised  for 
the  daughter  in  the  whole  of  the  testator's  property,  subject  to  the 
life  interest  of  the  wife. 

Again,  in  Pierson  v.  Gaamet^{x)  John  Garnet^  after  the  death  of 
several  annuitants,  disposed  of  his  residuary  estate  as  follows :  "  I 
bequeath  the  said  residue  to  the  said  Peter  Pierson^  his  executors, 
administrators,  and  assigns,  and  it  is  my  dying  re^is^  to  the  said 
Peter  Pierson,  that  if  he  shall  die  without  leaving  issue  living  at  his 
death,  that  the  said  Peter  Pierson  do  dispose  of  what  fortune  he  shall 

(g)  Cited  in  Femon  v.  Vernon^  Amb,  4.  (r)  Pre.  Ch.  20a 

(•)  1  Atk.  468.  stated  fh>m  Register's  book,  5  Ves.  501.  per  Lord  Mvaniey^ 
cited  8  Ves.  571.  and  discussed  by  Lord  Eidon;  see  also  1  Tuni.  161. 
(0  AmbL  530.  («}  XBio.  C.  C.  489.  (x)  2 Bra  C.  C.  326* 
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receive  under  this  my  will,  to  and  among  the  descendants  of  my  late 
aunt  Ana  Coppmger^  his  grand-mother,  in  such  manner  and  propor- 
tion as  he  shall  think  proper."  The  disposition  in  favour  of  the  de- 
scendants of  Ann  Cappingtr  was  decided  to  be  imperative,  and  to 
amount  to  a  trust  to  them  after  the  death  of  P.  Piers<m.(y) 

Again,  in  MaKm  v.  KeighUyi{z)  Thomas  Lowe^  after  giving  his 
residuary  estate  to  his  three  daughters  Lucy^  Elizabeth^  and  Sarah, 
and  their  childreh  as  mentioned  in  his  will,  proceeded  thus  :  "  and 
in  case  the  whole  of  the  residue  of  my  personal  estate  shall  become 
vested  in  any  one  of  my  said  daughters,  then  I  do  give  and  bequeath 
the  same,  after  the  expiration  and  determination  oi  the  several  trusts 
before  mentioned,  unto  such  surviving  daughter,  her  executors  and 
administrators ;  hereby  recommending  it  to  such  daughter  to  dispose 
of  the  same,  after  her  own  death,  and  the  determination  of  the  seve- 
ral trusts  aforesaid,  unto  and  among  the  children  of  my  daughter  A. 
JUblftn,  and  my  nephew  J.  Lowe;  desiring  that  his  reputed  daughter 
EmUiOy  though  bom  before  marriage,  may  be  considered  as  one  of 
his  children."  The  whole  residue  became  vested  in  the  testator's 
daughter  Sarah.  The  trusts  above  alluded  to  being  all  determined, 
and  SarcA  dead  without  issue,  and  intestate,  the  question  was,  whe- 
ther a  trust  was  well  created' of  the  residue  for  the  children  of  A, 
Malm  and  J.Ixnffef  And  Lord  Alvanlejfy  M.  R.  decided  that  it  was, 
observing  that,  "recommend"  amounted  to  a  request  and  more. 
The  decree  was  afterwards  affirmed  upon  appeal.(a) 

So  in  Brown  v.  Higgs,{b)  Henry  Brownj  after  subjecting  the  rents 
of  his  estate  at  Brise  Norton  to  various  charges,  proceeded  thus : 
^^  After  the  above  trust  is  performed,  I  authorize  and  empower  my 
nephew  John  Brown  to  receive  the  remainder  of  the  rent  that  arises 
from  my  estate  at  Brise  Norton^  over  and  above  the  1 001. 1  have 
directed  to  be  paid  to  my  wife,  and  to  dispose  of  it  in  the  fol- 
lowing manner :  to  take  1001.  of  it  every  year  to  his  sole  and  se- 
parate use,  and  to  employ  the  remainder,  after  paying  the  annual 
rent  to  the  college  and  the  fines  for  renewal  of  the  leases,  and  other 
necessary  expenses  about  the  farms,  to  such  children  of  my  nephew 
Samuel  JBroton^  as  my  nephew  John  Brown  shall  think  most  deserv- 
ing, and  that  will  make  the  best  use  of  it ;  or  to  the  children  of  my 
nephew  W.  A.  Brown,  if  any  such  there  are  or  shall  be.  The  ne- 
phew John  Brown,  died  before  the  testator.  Samuel  also  died  in 
the  testator's  lifetimet  leaving  several  children ;  and  AT.  A.  Brown 
was  unmarried  at  the  hearing  of  the  cause.  The  question  was,  whe- 
ther the  surplus  rents  (after  the  charges  imposed  by  the  will,) given 
'*  to  such  children  of  Samuel  Brown  as  John  Brown  shall  think  most 
deserving,  &c.  or  to  the  children  of  JV.  A.  Brown,  if  any  such  there 
are  or  shall  be,"  were  a  gift  to  all  the  children,  or  to  such  of  them 
only  as  the  testator's  nephew  John  Brown,  who  died  during  his  life, 
should  appoint  ?  Upon  which  Lord  Aloaidey,  M.  R.  observed,  "  If 
the  former  can  be  collected  as  his  intention,  the  death  of  the  trustee 
can  make  no  difference.    If  that  intention  cannot  be  collected,  the 

(y)  SeeLoi^  ^itfon'«  obaenrations  on  this  case,  8  Ves.  573-574.  10  Ves.  536. 
1  Turn.  162.  \z)  2  Ves.  jun.  333.  (a)  Ibid.  529.    Vide  infra,  p.  302. 

{h)  4  Ves.  708.  continued  5  iS.  495.  and  affirmed  on  appeal,  8  Ves,  56L  and  in 
D.  P.  in  1813.    18  Vca.  192. 
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selection  not  having  taken  place,  whatever  the  reason  of  its  failing 
may  be,  the  bequest  must  fail  with  it.  Upon  the  true  construction 
of  this  will,  I  am  of  opinion,  it  is  equivalent  to  saying,  he  gives  it  to 
the  children  of  Samw^Z -Brown,  or  of  fV.  A,  Brauon^  with  a  power  to 
John  Broum  to  select  any  he  thinks  fit,  and  to  exclude  the  others  ; 
and  it  is  too  much  to  contend,  that  nothing  is  intended  for  them  ex- 
clusive of  the  appointment  of  John  Brown,  The  fair  construction 
is,  that  at  all  events  the  testator  meant  it  to  go  to  the  children ;  and 
these  words  of  appointment  he  used  only  to  give  a  power  to  John 
Brown  to  select  some,  and  exclude  the  others."  Lord  Alvanley^  in 
the  course  of  his  observations,  said,  that  as  to  the  point  in  question 
he  could  not  distinguish  the  present  case  from  Harding  v.  Ghfn.(c) 

The  question  in  tlie  preceding  case  was,  in  fact,  whether  the  words 
created  a  trust,  or  a  power,  in  John  Brovm  ?  With  reference  to 
which  subject  Lord  Eldon  remarks,(d)  in  the  course  of  his  judgment 
upon  the  appeal  to  him  from  the  hearing  at  the  Rolls,  '^  That  it  is 
perfectly  clear,  that  where  there  is  a  mere  power  of  disposing  and 
that  power  is  not  executed,  this  Court  cannot  execute  it.  It  is 
equally. clear,  that,  wherever  a  trust  is  created,  and  the  execution  of 
that  trust  fails  by  the  death  of  the  trustee,  or  by  accident,  this  Court 
will  execute  the  trust."  And  again,  "  If  a  power,  is  a  power  which 
it  is  the  duty  of  the  party  to  execute,  made  his  duty  by  the  requisi- 
ti<Hi  of  the  will,  put  upon  him  as  such  by  the  testator,  who  has  given 
him  an  interest  extensive  enough  to  enable  him  to  discharge  it,  he 
is  a  trustee  for  the  exercise  of  the  power,  and  not  as  having  a  discre- 
tion, whether  he  will  exercise  it  or  not ;  and  the  Court  adopts  the 
principle  as  to  trusts ;  and  will  not  permit  his  negligence,  accident, 
or  other  circumstances  to  disappoint  the  interest  of  those,  for  whose 
benefit  he  is  called  upon  to  execute  it. 

In  the  case  of  Birch  v.  Wiade,{e)  John  WiUdcn  bequeathed  the 
residue  of  his  real  and  personal  estate  to  trustees  upon  trust,  after 
payment  of  debts  and  legacies,  to  pay  the  interest  to  his  wife  for  life, 
and  after  her  death,  to  pay  one-third  of  the  interest  to  the  testator's 
brother  Thomas  for  life,  one  other  third  of  such  interest  to  his  sister 
Charlotte  Birch  for  life,  and  the  remaining  third  to  his  sister  Eliza- 
beth Morris ;  that  at  the  death  of  Charlotte  Birchy  one-third  of  the 
principal  should  be  paid  amongst  such  of  her  children  as  she  should 
think  proper  :  that  afler  the  death  of  the  testator's  brother  Thomas^ 
one-third  of  the  principal  should  be  paid  to  his  brother's  son ;  and 
the  testator  concluded  thus  :  '^  It  is  my  wiU  and  desire^  that  the  other 
third  part  of  the  principal  of  my  estate  and  effects  be  left  entirely 
to  the  disposal  of  my  dear  and  loving  wife,  among  such  of  her  rela- 
tions as  she  may  think  proper,  afler  the  death  of  my  aforesaid  sis- 
ters." The  wife  died  without  making  any  disposition ;  and  the  ques- 
tion was,  whether  the  words  of  the  will  imposed  a  trust  in  her  for 
her  own  relations,  or  whether  it  was  only  a  pQwer  9  Sir  JVUliam 
Oranty  M.  R.  decided  that  it  was  a  trust  for  such  relations  of  the 
wife,  as  were  living  at  her  death ;  observing,  that  after  the  best  con- 
sideration he  could  give  the  case,  it  did  not  appear  to  him  to  differ 
materially  from  the  cases  of  Harding  v.  Glyn  and  Brown  v.  Higgs; 

U)  Supra,  VoL  II.  p.  298.  (d)  8  Vcs.  570-574. 

(e)  3  Vcfc  &  Bea.  198  ;  see  also  TUbU$y.  JUbiU,  19  Ves.  65fi.  1  Jacob,  317. 
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and  he  decreed  accordingly  in  favour  of  such  persons  as  were  the 
next  of  kin  of  the  testator's  widow  at  the  time  of  her  death. 

In  Prevost  v.  Clarke^if)  Ann  Prevost  gave  the  residue  of  her  pro- 
perty, which  consisted  of  personalty,  equally  among  her  four  chil- 
dren. Sir  George,  James  and  IViUiam  Prevost,  and  Ann  Clarke; 
and  directed  the  share  of  Ann  Clarke  to  be  vested  in  trustees ;  de- 
claring that  it  was  her  intention,  '^  that  the  property  of  the  said 
stock,  and  the  free  disposal  thereof,  save  the  prayer  of  Mr.  Clarke 
contained  in  this  will,  to  either  of  the  survivors  upon  the  demise  of 
Mr.  and  Mrs.  Clarke"  The  testatrix  added  the  following  words  : 
^^  Convinced  of  the  high  sense  of  honour,  the  probity  and  affection 
of  my  son-in-law,  Edward  Clarke,  I  entreat  him,  should  he  not  be 
blessed  with  children  by  my  daughter,  and  survive,  that  he  will  leave 
at  his  decefise  to  my  children  and  grandchildren  the  share  of  my 
property  I  have  bestowed  on  her."  Upon  a  bill  by  the  children  and 
grandchildren  for  a  declaration  of  the  rights  of  the  parties  in  the 
fourth  of  Ann  Clarke  in  the  residue  of  the  testatrix's  personal 
estate,  it  was  insisted  for  the  plaintiffs,  that  the  words  of  the  will 
created  a  trust  for  the  children  and  grandchildren.  And  Sir  John 
Leach,  V.  C,  said  he  could  not  distinguish  the  case  from  Brown  v. 
Higgs,  which  appeared  to  him  a  direct  authority :  that  in  that  case, 
as  in  the  one  before  him,  there  was  a  power  of  selection. 

Again,  in  Cruwys  v.  Colman,{g)  Dorothy  Cruwys  bequeathed 
thus:  '*I  make  my  only  sister  whole  and  sole  executrix  to  every 
thing  I  have  for  her  life,  (Mrs.  Bridget  Cruwys  ;)  and  it  is  my  ab- 
solute desire  that  my  sister,  Mrs.  Bridget  Cruwys,  which  I  have 
made  my  only  executrix,  bequeaths  at  her  own  death  to  those  of  her 
own  family  what  she  has  in  her  own  power  to  dispose  of,  that. was 
mine  ;  provided  they  behave  well  to  her,  with  decency  and  affection. 
Bridget  Cruwys,  by  her  will,  declared,  that  it  was  her  will  to  die 
intestate  as  to  the  estate  and  jcffects  of  her  sister  Dorothy,  so  be- 
queathed to  her  as  aforesaid  ;  and  Sir  Wiliiam  Grant  decided,  that 
it  was  a  trust  in  favour  of  the  next  of  kin  of  Bridget,  as  she  had  not 
exercised  her  power  of  selection. 

In  Forbes  v.  BallJt^h)  Dennis  Cotterd  disposed  as  follows  :  *^  I 
give  to  my  dear  wife,  Ann  Cotterel,  the  sum  of  5001. ;  and  it  is  my 
wili  and  desire  that  my  said  wife,  Ann  Cotterel,  may  dispose  of  the 
same  amongst  her  relations  as  she  by  will  may  think  proper."  Ann 
Cotterel  bequeathed  to  her  sister,  (the  defendant)  Jane  Ball  and  the 
defendant  Pawson  the  sum  of  500/.  in  trust  to  lay  out  the  same  in 
their  names  in  the  public  funds,  upon  trust  to  apply  and  retain  the 
dividends  to  her  said  sister  for  her  own  use  for  her  life,  towards  the 
maintenance  of  her  children,  and  after  her  death  to  pay  the  funds 
to  her  children  equally ;  and  she  made  her  sister  her  residuary  lega- 
tee. The  question  was,  whether  the  will  of  Ann  Cotterel  was  a 
due  execution  of  the  power  of  appointment  given  her  by  her  hus- 
band's will,  or  whether  the  500{.  fell  into  the  residue  of  the  testator's 
estate?  It  was  insisted,  that  Ann  Cotterel  never  intended  to  execute 
the  power;  on  the  other  hand  it  was  insisted,  that  it  was  well  exe- 
cuted ;  if  not,  that  it  was  a  trust  for  her  relations.     And  the  Court 
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was  of  opinion,  that  the  words  in  the  testator's  will  raised  a  tiust  for 
the  wife's  relations,  subject  to  her  appointment,  which  was  well 
executed  by  her  will  in  favour  of  her  sister  and  sister's  children. 

Lastly,  in  Horwood  v.  Westj{%)  John  PowM  bequeathed  to  his 
wife  Margaret  Powell  all  his  personal  estate,  for  her  sole  use  and 
benefit,  relywig  on  hetj  that  if  she  should  thereafter  marry,  she  would 
secure  to  herself  whatever  sl^e  should  possess  by  virtue  of  his  will, 
so  that  the  same  should  not  be  subject  to  debts^  &c.  of  her  husband ; 
and  he  thereby  recommended  her,  that  she  should,  by  her  will,  be- 
queath what  she  should  die  possessed  of  under  his  will  in  the  man- 
ner therein  mentioned  (equally  between  his  two  sisters  Lettioe  and 
Mary.)  After  her  husband's  death,  Mrs.  PoweU  possessed  herself  of 
the  whole  of  her  husband's  personal  estate,  and  applied  the  whole  to 
her  own  use,  except  a  part,  which  she  invested  in  the  purchase  of 
400/.  stock,  in  the.  joint  names  of  herself  and  West  the  defendant ; 
by  her  will  she  gave  all  the  residue  of  her  personal  estate  in  moie- 
ties to  Lettice  and  Jtfary,  the  sisters  of  her  late  husband,  and  ap- 
pointed the  plaintiff  her  executor.  Mrs.  PoweU  received  the  divi- 
dends of  the  400i.  stock  during  her  life,  and  at  her  decease  that  sum 
remained  standing  in  her  and  defendant's  name.  The  plaintiff  filed 
a  bill  against  the  defendant  for  a  transfer  of  the  400{.  stock  to  the 
plaintiff  for  the  purposes  of  Mrs.  PowetTe  will.  Sir  Jdm  Leach,  V. 
C,  dismissed  the  bill,  considering,  upon  the  construction  of  the 
whole  will,  that  the  testator  did  not  intend  his  wife  to  dispose  of 
what  she  thought  proper  during  life,  and  that  the  recommendation 
embraced  only  such  part  as  might  remain  at4ier  death  undisposed 
of  (which  would  have  rendered  the  subject  uncertain ;)  but  that  the 
testator  included  in  the  recommendation  the  whole  of  his  property. 
His  Honour  appeared  of  opinion,  that  the  former  part  of  the  bequest 
might  seem  to  allude  only  to  what  might  be  undisposed  of  at  her 
death,  but  that  that  intention  was  negatived  by  the  direction  upon 
her  marriage,  which  might  happen  at  any  time,  to  settle  the  toAole. 

2.  We,  secondly^  proceed  to  the  consideration  of  those  instances, 
wherein  the  bequest  has  not  been  considered  to  raise  a  trust  by  im- 
plication, which  has  been  the  case  wherever  an  absence  of  any  one 
or  more  of  the  three  requisites  before  mentioned  has  occurred. 

And  firet^  where  the  words  of  reconunendation,  request,  &c.  are 
not  considered  %7nperatwe ;  for,  in  this  case,  the  presumption  of  im- 
plied trust  will  be  rebutted :  for  instance,  where  the  testator  recom- 
mends or  empowers  A.  to  give  part  of  his  property  to  J?.,  or  among 
other  persons  as  he  shall  think  fit,  and  A.  takes  no  interest  whatever 
by  the  will  in  that  part  of  the  property,  over  which  the  power  ex- 
tends ;  in  such  case  it  seems  the  words  would  be  construed  to  im- 
part no  more  than  a  power,  which,  not  being  executed,  the  objects 
mentioned  will  take  no  benefit. 

The  preceding  proposition  is  founded  upon  the  judgment  in  BvU 
V.  Fardy  ;{k)  wherein  the  testator  devised  to  his  wife  several  houses, 
but  did  not  give  her  any  interest  in  the  general  produce  of  his  estate, 
and  then  proceeded  thus:  -^  I  further  empower  my  wife  to  give  away 
at  her  death  lOOOl. ;  lOOL  to  EUzabetk  Twmr;  lOOl.  to  Mrs.  Bat* 
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luit^  and  8001.  to  be  disposed  of  by  her  will ;  and  in  a  subtequent 
part  of  his  will,  he  declared,  that  bis  legatees  were  to  take  nothing 
till  after  the  death  of  his  wife  and  sisters;  and  then,  after  giving 
yarious  small  legacies,  he  gave  the  residue  to  two  persons  named 
Crowe.  The  wife  died  without  making  any  appointment.  A  btjl 
filed  against  her  executor  claimed  the  lOOL  which  she  had  power  to 
leave  to  EHzabdh  Turner.  Bat  Lord  Chief  Baron  Eyre  decided 
that  it  was  a  mere  naked  authority  in  the  testator's  wife ;  conse- 
quently, that  the  plaintiff  was  not  entitled :  and  he  accordingly  dis- 
missed the  bill.  In  the  course  of  his  judgment,  he  stated  the  rale, 
as  the  result  of  preceding  cases,  to  be,  *'  that  where  the  absolute  in- 
terest is  given  to  one,  with  any  expression  that  the  devisee  shall  dis- 
pose of  die  whole  or  a  part,  to  a  particular  person,  that  does  not 
amount  to  a  devise  properly,  but  will  raise  a  trust  for  that  purpose, 
which  the  Court  will  execute  after  the  death  of  the  devisee ;"  and  his 
Lordship  further  remarked,  ^'  For  the  defendant  it  was  truly  observed, 
that  this  doctrine  could  not  affect  the  present  case,  because  the  wife 
had  not  only  no  absolute  interest  in  the  lOOZ.,  but  none  at  all ;  so 
there  is  nothing  to  raise  a  trust.  The  devise,  therefore,  to  her  is  a 
naked  authority  merely,  which  the  principle  of  these  cases({)  does 
not  touch.  From  some  of  these  cases,  this  doctrine  also  arises, 
which  is  nearer  to  the  present  case ;  that  a  devise  to  one  for  life,  or 
absolutely,  upon  the  face  of  it,  with  directions  that  he  shall  dispose 
of  it  to  another  at  his  death,  shall  operate  as  an  immediate  devise, 
without  any  such  disposition." 

The  readq^  will  observe  in  the  preceding  case,  that,  in  order  to 
render  the  words  an  implied  trust,  the  word  empower  must  be  under-^ 
stood  to  be  imperative,  which  does  not  appear  to  have  been  the  tes- 
tator's intention,  particularly  when  it  is  connected  with  two  consi- 
derations ;  first y  that  in  regard  to  the  800/.  the  testator  does  not 
mention  any  objects,  so  that  with  respect  to  that,  the  idea  of  a  trust 
is  inadmissible;  and  eecondhf,  from  the  consideration  that,  if  it  were 
his  intention  that  E.  Turner  and  Mrs.  Bennett  should  take  at  all 
events,  why  did  he  bequeath  to  them  differently  from  all  his  other 
legatees. 

The  next  case  is  Meggiaon  v.  Moorej{m)  wherein  Lawrence  Hoi- 
her  devised  all  his  real  estates,  after  the  decease  of  his  mother,  to 
his  sister  Catherine  Thorpe^  for  life,  with  remainder  to  her  children, 
in  such  manner  as  she  should  by  deed  or  will  appoint ;  and  in  de- 
fault thereof,  to  all  her  children  in  fee,  as  tenants  in  common.  By 
one  of  five  codicils,  the  testator  directed  the  residue  of  his  personal 
estate  to  be  laid  out  in  the  purchase  of  freehold  lands ;  and  pro- 
ceeded thus :  '^  I  recommend  my  sister  to  settle  and  convey,  or  join 
with  her  husband  in  settling  and  conveying,  all  my  estates  and  pro- 
perty, which  she  may  derive  from  me  after  my  decease,  to  the  use 
of  her  two  daughters  for  their  Hves,  in  such  parts,  shares,  and  pro- 
portions, as  she  shall  approve,  with  remainder  to  their  respective 
issue ;  and  in  default  of  issue  of  either  of  them,  with  cross  remain- 
ders to  the  issue  of  the  other,  with  usual  powers  and  clauses  in  strict 
settlement.     C  Thorpe^  the  testator's  sister,  died,  leaving  two  chil- 

(/)  Alluding  to  the  cues  which  form  part  of  the  class  considered  in  \^e  first  sub- 
diTision  of  the  present  section.  (m)  2  Ves.  jun.  6Sa 
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dren,  Meggison  and  Potts,  without  making  any  appointment.  The 
Court  being  of  opinion,  that  the  will  was  republished,  instead  of 
being  revoked  by  the  codicil,  the  question,  so  far  ^  relates  to  the 
point  in  consideration,  was,  whether  the  children  of  the  testator^s 
sister  were  entitled  to  the  lands  to  be  purchased  with  hit  residuary 
personal  estate,  as  tenants  in  common  in  fee,  or  for  their  lives  only, 
with  remainder  to  their  issue  in  strict  settlement  9  If  they  were  enti- 
tled in  fee,  they  must  claim  under  the  limitations  in  the  republished 
will ;  if  for  their  lives  only,  then  the  words  of  recommendation  in 
the  codicil  must  be  considered  imperative,  and  amounting  to  a  de* 
vise,  independent  of  any  settlement  by  their  mother.  Lord  Lough- 
borough, C.  was  of  opinion,  that  the  recommendation  upon  the  ge* 
neral  intention  of  the  testator  was  not  intended  by  him  to  be  impe* 
rative  upon  his  sister,  but  merely  discretionary,  and  that  as  she  had 
not  e:iEercised  the  discretion,  the  Court  could  not :  raid  accordingly, 
his  Lordship  decided  that  the  children  were  entitled  to  the  lands 
directed  to  be  purchased,  in  moieties,  in  fee. 

In  Paul  v.  Con^tonj{n)  the  doctrine  under  consideration  Was  no- 
ticed, but  the  case  did  not  call  for  any  decision  upon  the  effect  of 
words  of  recommendation  there.  The  question  being,  whether  a 
grandchild,  born  after  the  death  of  the  testator's  widow,  to  whom 
the  recommendation  was  given,  was  an  object  to  take  any  interest 
by  an  exercise  of  the  power  of  selection ;  and  Lord  Eldon  deeided 
in  the  negative.  His  Lordship's  observations  on  the  doctrine  dis- 
cussed in  the  present  section,  were  as  follows :  ^^  The  cases  upoo 
words  of  recommendation  have,  I  take  it,  now  settled  this  rule ; 
whether  the  terms  are  those  of  recommendaltion,  or  precatory,  or 
expressing  hope,  or  that  the  testator  has  no  doubt,  if  the  objects, 
with  regard  to  whom  such  terms  are  used,  are  certain,  and  the  sub- 
jects of  property  to  be  given  are  also  certain,  the  words  are  consi- 
dered imperative  ;  and  create  a  trust.  But  the  questions  are  very 
different,  whether  the  words  of  a  will  create  a  trust  or  a  power*  If 
the  words  are  imperative,  they  do  not  create  a  power ;  but  they  exe- 
cute themselves  by  force  of  the  terms." 

In  the  recent  case  of  Robinson  v.  SmUh^{o)  the  testator,  after 
giving  several  pecuniary  legacies,  proceeded  thus:  "I  give  all  my 
remaining  property  of  any  kind  to  Miss  Elizabeth  Smith,  under  the 
following  restrictions ;  the  interest  of  as  much  consols  as  will  pro- 
duce 2001.  per  annum,  after  the  legacy  duty  is  paid,  to  her  free 
pleasure ;  ^  course  she  wiU  give  it,  or  Ashtead,  to  her  sisters,  if  she 
marries,  and  they  marry  not ;  and  provided  Mr.  Ince  should  marry 
and  have  children,  she  will  give  as  much  consols  as  will  produce 
5002.  per  annum,  to  her  niece,  Hester  Smith,  and  afterwards  divide 
the  remaining  property ^  and  my  estates  which  I  shall  leave  her  by 
codicil,  among  the  three  brothers  and  two  sisters,  share  and  share 
alike,  unless  any  one  shall  be  afflicted  with  vice  or  prodigality,  in 
her  own  opinion,  not  in  that  of  any  one  else,  let  him  or  her  not  have 
a  shilling  of  what  she  can  leave  him  or  her."  And  Sir  John  Leach, 
V.  C.  observed,  that  there  was  no  doubt  that  the  residuary  legatee 
had  an  absolute  discretion  to  exclude  any,  and  perhaps  all  of  her 
brothers  and  sisters,  from  any  share  in  this  property :  but  the  words 

(»)  8  Vcs.  375.  (o)  6Madd.  194. 
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of  the  will  gave  to  the  threa  brothers  and  two  sisters  a  vested  interest 
until  divested  by  ezclttsion.  The  case  differed  nothing  from  an  in- 
terest vested  in  |fae  brothers  and  sisters,  subject  to  be  defeated  by  a 
power  of  appointnient  in  the  residuary  legatee.  Unless  the  power 
of  appointment  in  the  one  case,  or  power  of  exclusion  in  the  other, 
were  exercised,  the  brothers  and  sisters  would  take,  and  the  fund 
must  in  the  meantime  have  been  secured. 

2.  In  the  next  place,  we  shall  produce  some  instances,  wherein 
the  property,  in  respect  of  which  the  recommendation  is  given,  is 
not  -distinctly  ascertained. 

The  subject  or  property  is  considered  uncertain,  when  the  amount 
is  linade  to  depend  on  a  contingency,  such  as  the  will  of  the  first 
taker,  in  which  case  the  trust  by  implication  cannot  be  raised,  but 
the  first  taker  will  be  entitled  to  the  bequest  absolutely. 

Thus,  in  Attorney  General  ex  Rel.  Goldsmith's  Company  v. 
HaU^{p)  (cited  in  Flanders  v.  Clark^{q)  the  case  next  stated)  the 
testator  gave  to  his  son  his  personal  estate;  and  if  he  died  without 
issue,  then  so  much  as  shall  remain,  to  the  Goldsmiths  Company* 
The  son  died  without  issue,  and  it  was  insisted,  that  he  had  only  an 
usufructuary  interest,  and  so  to  go  over :  but  it  was  determined  by 
Lord  King,  that  he  had  the  absolute  property,  and  therefore  the  de- 
vise over  was  void ;  for  he  had  power  to  spend  the  whole,  which 
was  an  absolute  gift. 

In  Flanders  v.  Clark,  Margaret  Flanders  bequeathed  150Z.  to  her 
son,  the  principal  to  be  paid  by  her  executors,  at  such  time  and  in 
such  proportions  as  they  pleased,  provided  that  he  should  not  dis- 

{»ose  of  it  to  anv  present  or  future  wife  ;  but  if  her  son  died  without 
eaving  issue,  then  that  it  should  revert  to  the  testatrix's  family,  and 
interest  at  the  rate  of  five  per  cent,  should  be  paid  by  her  executors, 
for  what  should  be  in  their  hands  till  the  whole  should  be  paid.  The 
surviving  executor  directed  the  legacy  to  be  paid  to  the  son  with 
interest  after  a  certain  time,  which  had  expired.  The  question  was, 
whether  the  son  was  entitled  for  life  only,  with  an.  implied  trust  after 
his  death,  without  leaving  issue,  for  the  testatrix's  family  ;  or  whether 
he  was  entitled  absolutely,  which  involved  the  question,  whether 
the  power  was  well  executed  by  the  surviving  executor.  Lord 
Hardwicke  was  of  opinion  that  it  was;  that  if  the  clause  rested 
upon  the  first  part,  he  should  have  thought  the  former  construction 
correct ;  but,  taking  the  latter  part  of  the  clause  into  consideration, 
the  direction  to  the  executor  to  pay  interest  till  the  whole  was  paid, 
showed  the  testatrix  meant  it  for  a  personal  benefit ;  and  the  legacy 
was  accordingly  decreed  to  the  son. 

Again,  in  Sland  v.  Bland,{r)  the  testatrix  gave  her  manor  of  fV* 
and  all  other  her  real  and  personal  estates  to  her  son  B.  his  heirs, 
executors,  administrators,  and  assigns,  subject  to  the  following 
clause  ;  '^and  it  is  my  earnest  request  to  my  son,  in  case  of  failure 
of  issue  of  his  body,  that  he  would,  in  his  lifetime,  settle  the  said 
estate,  or  so  much  thereof  as  he  should  stared  seised  of  at  his  deaths 
that  the  same  may  come  to,  and  beenjoyed  by,  my  daughter,  and  the 
heirs  of  her  body,"  with  other  remainders  over :  and  Lord  Hard-^ 

(A)  Fitzgibbon's  Rep.  ^14.  (y)  1  Ves*  sen*  9. 
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tvicke  held  this  clause  not  to  raise  a  trust  for  the  daughter,  &c.  as 
the  words  ^<  so  much  as  he  should  die  sehed  of,"  gave  the  son  the 
absolute  ownership;  and  the  other  expressions ' amounted  to  no- 
thing more  than  words  of  recommendation,  leaving  it  to  the  dis- 
cretion of  the  party,  whether  he  would  comply  with  ner  request  or 
not. 

Again,  in  Le  Maitre  v.  Banni8ter,{8)  the  testatrix  gave  her  for- 
tune to  B.f  and  if  he  should  die  without  issue,  she  recommended 
it  to  him  to  do  justice  to  A.  and  her  children,  if  he  thought  them 
worthy  of  it ;  but  if  any  unforeseen  accident  should  make  the  whole 
ot  any  part  acceptable  or  serviceable  to  himself,  he  might  dispose 
of  it  as  he  should  think  proper.  And  this  was  held  no  trust  for  A. 
and  her  children. 

So  in  Wynne  v,  Hawkin8j{t)  the  words  of  the  will  were,  "  and 
as  I  have  lately  received  the  melancholy  account  of  the  death  of 
my  dear  son  IViUiam  Wynne^  at  Bengal^  who  has  left  a  widow  and 
two  small  children,  and  I  am  informed  he  died  worth  five  times  the 
fortune  I  shall  leave  behind  me,  which  will  be  a  handsome  provi- 
sion ;  and  as  I  shall  leave  behind  me,  over  and  above  the  legacies 
before  given,  only  sufficient  for  a  decent  maintenance  for  my  loving 
wife,  Mary  Wynne^  by  whose  prudence  and  economy,  I  have  saved 
the  greatest  part  of  the  fortune  I  shall  die  possessed  of,  not  doubt- 
ing but  Ihat  she  will  dispose  of  what  shall  be  l^  at  her  death,  to 
our  two  grandchildren.  All  the  residue  of  the  testator's  personal 
estate  he  bequeathed  to  his' wife,  whom  he  appointed  sole  execu- 
trix. The  question  was,  whether  the  wife  was  entitled  to  the  re- 
sidue absolutely,  or  a  trust  was  created  by  the  above  clause,  for  the 
grandchildren  after  her  death  ;  and  Lord  Thurlow,  Q.  was  of  opi- 
nion, there  was  no  trust :  observing,  that  if  the  intention  were  clear, 
what  was  to  be  given^  and  to  whom,  he  should  think  the  words  not 
doubting  strong  enough  ;  but  where,  in  point  of  context,  it  is 
uncertain  what  property  was  to  be  given,  and  to  whom,  the  words 
are  not  sufficient,  because  it  is  doubtful  what  is  the  confidence  the 
testator  has  reposed ;  and  where  that  does  not  appear,  the  scale 
leans  to  the  presumption,  that  he  meant  to  give  the  whole  to  the 
first  taker. 

Again,  in  Strange  v.  Bamard,{u)  Susannah  Strange  bequeathed 
(by  virtue  of  a  power),  as  follows :  ^  I  bewill  to  my  husband,  Thomas 
Strange^  the  sum  of  3001.  new  joint  stock  annuities,  for  his  sole  use, 
and  off  that  is  remaining  in  the  stocky  thai  he  has  not  necessary  use 
foTf  to  be  equally  divided  between  my  brother  John  Crapps^  and 
sister  Wlckenden,  and  sister  Banden.^^  The  question  was,  whether 
these  words  raised  a  trust  for  the  testatrix's  brother  and  sisters,  af- 
ter the  husband's  death  ?  and  it  was  determined  in  the  negative  ; 
and  that  the  husband  was  entitled  to  the  3001.  absolutely. 

Again,  in  Pushman  v.  FtUt/er,(x)  John  Pushman  bequeathed  the 
residue  of  bis  personsl  estate  unto  his  wife  Mary,  desiring  her  to 
provide  for  his  daughter  Ann  out  of  the  same,  so  long  as  she,  his 
wife,  should  live,  and  at  her  death  to  dispose  of  what  stu>uld  be  leftj 
among  his  children,  in  such  manner  as  she  should  judge  most  pro- 
per.   The  question  was,  whether  these  words  raised  a  trust  for  the 

(f)  lb.  201,  note.        (/)  1  Bro.  C.  C.  179.      (u)  2  Bra  C,  C.  586.      (x)  3  Vc«.  7. 
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children,  after  the  d^ath  of  the  mother :  ahd  it  was  urged  that  the 
words,  ^*  what  should  be  left,"  referred  to  the  provision  to  be  made 
for  Amij  aikl  that  the  testator  intended  what  should  then  remain 
9bould  go  to  the  other  children  ;  so  that  the  fund  to  go  over  to  them 
was  certain ;  but  the  Court  thought  otherwise ;  Lord  Loughb<h 
rough,  C.  deciding  that  it  Was  an  absolute  gift  to  the  wife,  clothed 
only  with  a  trust  for  Atin,  who,  his.  Lordship  admitted,  could  have 
filed  a  bill,  but  no  one  else.  In  the  course  of  his.  judgment,  hii 
Lordship  made  a  similar,  observation  to  that  of  Lord  ThurloWy  in 
Wpwne  V.  Haivkina  ;  namely,  that  if  a  bill  had  been  filed  during  the 
wife's  lifetime,  the  Court*  could  not  have  impounded  the  property ; 
and  after,  appropriating  a  sufiicient  part  for  Ann,  have  directed  that 
the  mother  should  have  the  rest  for  life  only,  and  that  it  should  go 
over  after  her  decease. 

In  this  place,  .it  will  be  proper  to  notice  the  case  of  Cunliffe  v. 
Cunliffe*{y)  There  the  testator  bequeathed  his  moiety  of  certain 
sugar  bouses  and  stock  in  trade  in  Chester,  subject  to  certain  charges 
to  his  son  EUis  Cunliffe ;  but  if  his  son  happened  to  die  without  a 
son  born  in  his  lifetime,  or  in  due  time  after  his  death,  then  the  Xe^- 
taVot  recommended  it  to  him  to  give  and  devise  the  sugar  houses  and 
joint  stock  in  trade  there  to  his  brother  Robert.  The  question  was, 
whether  this  was  a  trust  or  devise  in  favour  of  Robert,  after  the 
death  of  EUis.  And  Lords  Comn\issioners  Smythe  and  Aston  were 
of  opinion  that  it  was. 

In  Malim  v.  Keighley,{z)  Lord  Loughborough  assigned  the  reason 
of  that  opinion  as  follows :  ''  I  have  looked  into  the  note  I  have  of 
Cunliffe  v.  Cwdiffe.  It  brings  the  principle  to  my  recollection,  for 
I  am  perfectly  satisfied  even  upon  my  note,  which  is  not  much 
longer  than  that  in  Ambler,  that  the  ground  principally  argued,  and 
upon  which  the  decision  turned,  was,  that  EUis  had  the  absolute 
property  of  the  sugar  houses,  as  well  as  of  the  other  stock  in  trade. 
The  point  on  which  the  decision  turned,  must  have  been,  that  the 
absolute  property  in  the  sugar  houses  being  given,  that  could  not 
be  controlled  by  any  words  added,  intimating  a  desire  in  what  man- 
ner it  should  be  disposed  of  by  htm.  It  turned  on  the  nature  of  the 
property,  not  upon  the  critical  interpretation  of  the  words." 

In  Puskman  v.  FiUiter,  before  stated,  Lord  Loughborough  ob- 
serves upon  Cunliffe  v.  Cunliffe,  thus :  '^  The  Lord  Chancellor,  in 
Malim  v.  Keighley  seems  to  think  the  Lords  Commissioners  did  not 
intend  to  break  in  upon  the  rule  ;  I  cannot  but  still  think  that  it  is 
overruled  by  Fierson  v.  Gamet.^^ 

It  will  appear  to  the  Reader  fi'om  the  cases  before  adduced  on 
the  present  subject,  that  the  authority  of  Cunliffe  v.  Cunliffe  can 
only  be  supported  on  the  principle  stated  by  Lord  Loughborough : 
for  Pierson  v.  Garnet,  and  the  other  cases  before  cited,  nave  settled 
beyond  controversy,  that  where  the  property  and  object  are  cer- 
tain, words  of  recommendation  or  desire  will  amount  to  a  trust  or 
devise. 

We  shall  close  the  present  class  of  cases  with  mison\,'M€^or,{a) 
Eade  v.  Eade,{b)  and  Curtis  v.  Rippon.{c), 
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In  the  first,  Thomas  Major  bequeathed  the  residue  of  his  person- 
al estate  to  his  wife  Dorothy  for  her  maintenance,  upon  full  trust 
and  confidence  in  her  justice  and  equity,  that  at  her  decease  she 
would  make  a  proper  distribution  of  what  effects  might  be  hfty  in 
money,  goods,  or  otherwise,  to  his  children,. accounting  what  they 
had  already  received  in  money  or  effects  as  part  of  their  shares ;  and 
he  appointed  his  wife  executrix.  Sir  WiUiam  GrarU^  M.  R.,  de- 
creed the  widow  absolutely  entitled  to  the  personal  estate.    . 

In  Hade  v.  Eade^  George  Bade  bequeathed  the  residue  of  his  per- 
sonal estate  to  his  wife,  Alice  Bade  Ecuk  (the  plaintiff^,  "  requesting 
that  she  would,'  at  her  death,  leave  2002.  to  each  of  the  Miss  Abr- 
tons,  and  leave  the  remainder  of  her  property  to  his  -nephews, 
George  and  William  Eade^  in  such  proportions  as  she  thought  pro- 
per. The  questions  were,  whether  the  Miss  J^ortons  Were  entitled, 
as  vested  interests  in  them,  to  the  legacy  of  2002..  on  the  death  of 
the  plaintiff;  and  whether  George  and  fVUliam  Bade  were  entitled 
to  the  remainder  of  the  testator's  property  after  the  death  of  the 
plaintiff;  or  whether  the  plaintiff*  was  entitled  to  the  property  ab- 
solutely 9  Sir  John  Leach^  V.  C.  was  of  opinion,  that  the  Miss 
J^Tortons  were  clearly  entitled  to  the  legacies  of  2001. ;  and  that  if 
the  testator  had  requested  his  wife  to  leave  the  remainder  of  his 
property  to  George  and  fViUiam  Eade^  there  would  have  been  a 
clear  trust  in  their  favour,  because  the  remainder  of  the  testator's 
property  could  have  been  ascertetined ;  but  his  Honour  observed,  he 
could  not  say,  that  by  the  remainder  of  her  property,  the  testator 
meant  the  remainder  of  At^  property ;  and  that  the  testator  haying 
left  his  wife  at  liberty  to  deal  with  the  remainder  of  his  estate,  as  she 
pleased,  his  request,  as  to  tlie  uncertain  property  of  which  she  might 
be  possessed  at  her  death,  would  not  create  a  trust. 

And,  lastly,  in  Curtis  v.  Rippon,{d)  William  Curtis,  by  will,  ap- 
pointed his  wife  Elizabeth  guardian  of  all  his  children  by  his  first 
and  second  marriage ;  and  then  bequeathed  thus :  ''  I  give,  devise, 
and  bequeath  all  my  real  and  personal  estates  and  effects  whatsoever, 
whereof  I  have  any  disposing  power,  to  my  said  wife  EKaabethy  her 
heirs,  executors,  and  administrators ;  trusting  that  she  will,  in  fear 
of'  God,  and  in  love  to  the  children  committed  to  her  care,  make 
such  use  of  it  as  shall  be  for  her  own  and  their  spiritual  and  tempo- 
ral good,  remembering  always,  according  to  circumstances,  the 
church  of  God  and  the  popr."  The  wife  died,  and  made  her  will ; 
and  lipon  a  bill  filed  by  legatees  under  her  will,  for  an  account,  &c«  * 
the  question  was,  whether  the  words  of  the  testator's  will  created  a 
trust  for  the  chlldreil,  or  gave  his  wife  the  absolute  disposal;  and 
Sir  John  Leaehy  V.  C,  held  the  wife  absolutely  entitled ;  there  be- 
ing no  ascertcdned  part  of  the  proi>erty  provided  for  the  children,  and 
the  wife  being  at  liberty,  at  her  pleasure,  to  diminish  the  capital  ei- 
ther to  the  church  or  the  poor ;  that  the  plain  intent  was  to  leave 
the  children  dependent  on  the  wife. 

3.  We  lastly  advert  to  the  cases,  wherein  the  objects  of  the  re-» 
commendation  are  not  distinctly  ascertained ;  for  where  this  is  the 
case,  one  of  the  requisite  ingredients  to  raise  a  trust  by  implication  is 
wanting. 

(iQ  5  Madd.  434.  See  abo  Abraham  v.  Mman^  1  Rubs.  509. 
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-  Thus  in  Harland  v.  Tr%ggy(e)  the  plaintiff's  &ther  settled  by  will 
his  freehold  property  upon  his  sons  Philip i  John^  and  Richard  {the 
plaintiff],  in  strict  settlement,  with  other  remainders  over«  After 
his  delitn,  PhUipy  his  eldest  son,  entered ;  and  being  possessed  of 
leasehold  estates  in  the  parish  of  Sutton^  some  for  lives,  others  for 
years,  he  devised  his  leaseholds  for  lives  to  the  trustees  of  his  fa- 
ther's will  to  the  sfifne  uses  to  which  the  lands  devised  by  his  father^s 
will  were  limited,  so  far  as  he  could  by  law.  And  then  followed 
this  clause  :  '^  And  all  other  my  leasehold  estates  in  the  parish  or 
township  of  Sutton,  I  give  to  my  brother,.  John  Harland,  for  ever, 
hoping  he  wiU  continue  them  in  the  family, ^^  After  Philip* a  death, 
John,  the  second  son,  entered,  and  also  died,  having  first  bequeath* 
ed  these  leaseholds  for  years  to  his  widow.  The  question  v^as, 
whether  John  had  a  right  to  bequeath  the  leaseholds  under  the 
words  of- the  above  clause  in  his  brother's  will,  which  depended  on 
a  further  question,  whether  the  effect  of  that  clause  was  to  subject 
them  to  the  uses  of  the  father's  will.  It  was  contended  for  (he  plain- 
tiff, that  John  was  entitled  for  life  only,  and  th.at  the  .words  in  the 
will  oi  Philip  were  sufficient  to  raise  a  trust.  On  the  other  hand  it 
was  insisted,  for  the  widow  and  legatee  of  John,  that  by  the  word 
^^family,^^  Philip  had  not  pointed  out  any  particular  branch  of  the 
family ;  that  in  the  devise  of  the  leaseholds  for  lives,  he  had  given 
the  lands  he  meant  to  go  together,  to  trustees,  in  accurate  language, 
so  that  if  he  meiftitthe  other  leasehold  property  to  be  subject  to  si- 
milar trusts,  he  would  have  adopted  similar  words ;  and  Lord  Thur^ 
low,  C.  was  of  the  same  opinion :  and  he  thought  the  words  hoping, 
&,c.  were  to  be  considered'precatory,  and  not  imperative;  but  that 
had  they  been  annexed  to  precise  and  direct  objects,  they  would 
have  been  sufficient  to  raise  a  trust.  His  Lordship  accordingly  dis- 
missed the  bill  against  the  widow  and  legatee  of  JoAn. 

Sect.  VIL  Of  implied  bequests  generally. 

In  the  preceding  section  we  considered  the  cases,  wherein  im- 
plied trusts  would  be*  raised  by  words  of  recommendation,  desire, 
&c. :  we  now  proceed  to  the  subject  of  implied  bequests  generally ; 
and  observe,  that  wherever  a  necessary  and  unavoidable  implication 
arises  upon  the  face  of  the  will,  that  the  legatee  should  have  a  lega- 
cy, on  an  event,  which  the  testator  has  not  accurately  described, 
there  the  defect  will  be  supplied,  and  the  legatee  shall  have  tlie 
benefit  of  such  necessary  implication.  The  following  class  of  cases 
may  be  considered  to  form  a  branch  of  a  subsequent  section,(/)  but 
for  the  convenience  of  the  Reader,  and  more  easy  reference,  it  is 
thought  adviSeable  to  arrange  them  in  a  distinct  section. (g) 

1.  And  first  we  adduce  instances  relating  to  survivorship,  where 
it  was  not  accurately  provided  against. 

Thus  in  Scott  v.  Bargeman,{h)  a  testator,  having  three  daughters, 
directed  9001,  to  be  laid  out  by  J.  S.  at  interest,  upon  trust  to  pay 
his  wife  the  interest,  so  long  as  she  should  continue  his  widow ;  and 
after  her  death  or  marriage,  in  trust  to  divide  the  900/.  equally 
among  his  three  daughters,  at  their  respective  ages  of  twenty-one 

(0  1  Bra  C.  C«  142 ;  see  also  Wright  v.  jftkynt^  1  Turn.  143. 
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or  marriage :  Provided  that  if  all  his  three  daughters  should  die 
before  their  legacies  should  become  payable,  then  the  mother 
should  have  tlie  whole.  The  testator's  widow  married  the  defend- 
aat ;  the  two  eldest  daughters  died  under  age,  and  unmarried ;  and 
the  youngest  attained  twenty'K)ne.  The  question  being,  whether 
she  was  entitled  to  the  whole,  or  only  part  of  the  900L  ?  Lord  Mac- 
eksjield,  C.  decided  that  she  was  entitled  to  the  wl^ole. 

Again  in  Harmon  v.  IHcken8on,(i)  the  testator  made  a  bequest 
in  favour  of  his  two  daughters ;  and,  if  one  should  die  irithout  issue, 
then  to  the  eurvwing  daughter  and  her  issue.  One  of  the  daugh* 
ters  married,  and  died,  leaving  issue;  and  then  the  unmarried 
daughter  died ;  and  Lord  Thurhw^  C.  determined  that  the  money 
went  to  the  issue  of  the  married  daughter,  although  she  did  not  sur- 
vive her  sister. 

To  these  the  case  of  HiU  v.  SfnUh,{k)  may  be  added.   There  WUr 
liam  Hill  bequeathed  to  his  son  WiOAam  30002.  three  per  cent,  con- 
sols and  reduced,  the  interest  of  which  was  to  be  appropriated  to 
bis  maintenance  aiv^  support,  under  the  direction  of  the  trustees 
named  in  the  will,  whom  the  testator  appointed  trustees  of  his  son, 
until  he  attained  twenty-four.    The  testator  then  bequeathed  the 
residue  of  his  personal  estate  to  be  sold,  and  the  produce  to  be  in- 
vested in  the  funds,  and  the  interest  thereof  paid  to  his  wife  Betey 
for  life,  if  she  remained  a  widow ;  and  after  her  decease  or  marriage, 
he  bequeathed  the  said  stock  and  interest  arising  from  his  residuary 
estate  unto  any  child  or  children  he  might  have  by  his  wife  Betsy^ 
equally  to  be  divided  between  them  that  attained  twenty-one ;  the 
survivor  of  his  children  to  possess  what  Was  there  bequeathed  to  the 
other ;  and  the  testator  added ;  '^  but  should  not  either  of  my  chil- 
dren attain  the  age  of  twenty-one  years,  or  live  to  possess  what  is 
here  bequeathed  to  them,  I  then  further  will  and  bequeath  unto  the 
children  of  my  aforescud  sister,  Jlnii  Pashley^  widow,  by  her  late 
husband  Robert  Paahley^  the  30002.  stock  in  the  three  per  cent,  con- 
sols and  reduced,  left  to  my  son  fVUliam  on  their  attaining  twenty- 
one,  equally,  &c. ;  the  interest  on  which  my  said  sister  may  receive 
during  her  natural  life,  &.c."     At  the  date  of  his  will,  the  testator 
had  two  children,  the  plaintiff  his  only  son  by  a  former  wife,  and  by 
his  second  wife  a  son,  who  died  in  infancy  during  the  testator's  life. 
After  the  death  of  the  testator  and  his  widow,  the  plaintiff,  having 
attained  twenty-four,  filed  his  bill  against  the  executors  for  a  trans- 
fer of  the  30002.  stock,  and  the  question  was,  whether,  in  the  events 
which  had  happened,  he  was  entitled ;  the  children  of  Mrs.  Pashley 
contending  that,  in  the  event  of  the  testator's  leaving  no  children 
by  his  second  wife,  who  should  attain  twenty-one,  the  provision  for 
his  son  by  his  first  wife  was  to  be  divested.   But  Sir  Thomas  Phur 
mer,  M.  R.  thought  otherwise,  being  of  opinion  that,  although  the  in- 
tention was  not  accurately  expressed,  the  testator  having  bequeathed 
legacies  to  each  class  of  his  descendants,  intended  that  the  survivor 
should  take  the  whole,  in  preference  to  collaterals ;  and  his  Honour 
accordingly  decreed  the  plaintiff  entitled  to  the  30001.  stock,  and 
the  residue  of  the  testator's  personal  estate. 

In  the  preceding  cases  the  inference  of  intention  was  considered 

(0  1  Bra  C.  C.  91.  {k)  1  Swanit  195. 
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by  the  courts  as  clear  in  favour  of  sunriyorship ;  bat  unless  it  be  clear, 
although  there  may  be  some  ground  of  inference,  the  implicatioii 
will  not  be  admitted. 

The  case  of  Bargrave  y.  WkUwicke/l)  is'  an  instance  of  this. 
There  the  testator  bequeathed  to  his  two  daughters  6001.  a  piece,  to 
bepirid  at  twenty-one  ;  and  he  gaye  the  reMue  of  his  personal  estate 
to  hia  son;  and  declared  that  if  etf Aer  of  his  said  children  should  die 
in  their  minority,  the  survivors  should  be  heirs  in  equal  proportion. 
The  son  died  young  ;  and  the  Court  thought  that  the  residue  was  not 
subject  to  any  contingency  of  surviyorship,  but  the  interest  in  it 
vested  in  the  surviving  daughters,  whether  of  age,  or  not;  and  con- 
fined the  words  divesting  the  interest  of  a  child  dying  under  twenty-* 
one,  in  favour  of  the  survivors  to  the  two  sums  of  6001.  given  to  the 
daughters. 

*  In  Taniere  v.  PearkeSj{m)  where  the  gift  in  a  French  will  was  to 
JP.,  and  at  her  death  in  equal  portions  fo  her  two  daughters,  "  a  leur 
deceSf  a  leur  enfans,^^  and  one  of  the  daughters  died  without  chil- 
dren, it  was  held  that  the  children  of  the  surviving  daughter  took 
only  their  mother's  share ;  there  being  no  words,  which  could  carry 
the  daughter's  share  to  the  siuriving  daughter  or  her  children. 

.  ^.  Of  instances  x>f-  implied  bequests,  where  a  provision  is  given 
out  of  a  fund  to  a  legatee,  vntU  a  certain  event ;  (e.  g.)  until  the  age 
of  twenty-one,  or  marriage ;  and  then  no  further  bequest  is  added. 

Thus  in  Feoi  v.  Powell,{n)  Giles  PowM  gave  the  residue  of  his 
real  and  personal  estate  to  his  executors,  in  trust  for  his  younger 
son  Giles,  till  he  should  attain  twenty-one ;  and  then  directed  that 
the  trust  should  cease.  GUes  the  son  attained  twenty-one ;  and 
Lord  Keeper  Henley  decided  that  the  testator  intended  Giles  should 
take  the  whole  beneficial  interest  in  the  residue ;  and  that  the  be- 
quest was  the  same,  as  if  the  testator  had  said,  "  I  give  the  residue 
of  my  estate  to  trustees  in  trust  for  CHles  till  twenty-one,  and  then  to 
Giles  and  his  heirs.^' 

Again  in  Hale  v.  Beck,{o)  Elizabeth  Hale  bequeathed  200L  to 
trustees,  in  trust,  after  the  death  or  second  marriage  of  Anne  Hale, 
to  pay  the  interest  to  the  plaintiff  .^niitf  Hale  her  daughter,  an  infant, 
in  trust  for  her  till  she  came  to  the  age  of  twenty-two  years ;  and 
Lord  ^orthington,  C.  determined,  though  the  legacy  was  expressed 
to  be  only  given  in  trust  during  infancy,  yet  that  Anne  Hale,  the 
daughter  was  entitled  to  it  absolutely. 

So  in  Atkinson  v.  Paice,{p)  the  testator  bequeathed  the  sum  of 
10002.  three  ^ercen/«.  to  his  executors,  in  trust  to  pay  the  dividends 
to  the  use  of  his  niece  Elizabeth,  and  her  daughter  Ann,  during  their 
lives,  and  the  lifer  of  the  survivor ;  and  ip  the  event  (which  happened) 
of  wffm  Vaughan  not  having  lawful  issue,  the  testator  directed  the 
stock  should  be  transferred  <'  in  trust  to  J.  F.  lAttU,  tiU  tie  comes  of 
age.^  J.  F.  Little  attained  twenty-one  in  the  lifetime  of  Elizabetii 
and  Ann  Vaughan,  and  died.  After  the  death  of  Elizabeth  and  Ana 
Vaughan,  the  executrix  of/.  F.  LUtle  claimed  the  lOOOj.  three  per 
cents:  and' the  question  was,  whether  she  were  so  entitled,  and 
Lord  ThurUnjo  determined  that  she  was,  the  testator  intending  to  give 
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the  fiind  to  the  child»  and  the  trast  given  till  then,  was  only  to  point 
oat  the  mode. 

3.  Of  instances  of  implied  bequests,  where  a  provision  or  partial 
interest  out  of  a  fund  is  given  to  a  legatee,  until  a  certain  event(e.g.) 
until  the  legatees  attain  twenty-one,  or  marry :  and  if  that  event  does 
not  happen,  the  fund  is  given  over,  there  being  no  expresagift  of 
the  fund  itself  to  the  legatee,  in  case  the  event  does  happen.  In 
such  case  the  implied  bequest  to  the  legatee,  in  the  latter  events 
will  be  supported. 

Thus  in  Crowder  v.  Clcwe8,{q)  the  testator,  having  created  a  term 
of  years  for  the  payment  of  debts  and  legacies,  bequeathed  to  his 
niece  10002.  to  be  paid  immediately  after  his  death,  ^<  in  case  she 
should  happen  to  be  then  married ;"  but  if  not,  then  he  gave  the 
interest  of  the  legacy  to  her  for  life,  or  "  until  she  should  be  mar- 
ried ;  but  tfshe  died  unmarried^  he  directed  the  legacy  to  lapse  for* 
the  benefit  of  the  person  entitled  to  his  real  estate.  By  a  codicil 
he  gave  to  his  niece  2002.  in  addition  to  what  he  had  given  her  by 
the  will.  The  niece  was  unmarried  at  the  death  of  the  testator,  but 
married  soon  afterwards,  and  then  claimed  the  legacies  :  and  Lord 
Alvanletfy  M.  R.  decreed  that  they  must  be  raised ;  being  of  opinion, 
that  the  testator  meant  to  give  her  the  legacies  when  she  married ; 
and  his  Lordship  observed,  that  unless  the  implication  were  unavoid- 
able from  the  testator's  having  given  the  legacy  over  if  she  died 
unmarried,  he  could  not  supply  it. 

Again  in  fVainewright  v.  fraineivright,{r)  Thomas  Wdinewright 
bequeathed  the  residue  of  his  personal  estate  to  his  executors,  in 
trust  to  pay  201.  yearly,  out  of  the  interest,  for  the  maintenance  and 
education  of  Thomas  Wainewright^  (the  testator's  great  nephew,) 
until  he  attained  twenty-one ;  with  liberty  to  them  at  their  discretion 
to  apply  200{.,  part  of  the  capital  for  his  benefit  during  infancy.  But 
if  ilumas  Wdinewright  died  under  twenty-one,  then  the  residue, 
with  the  accumulations,  was  bequeathed  over.  The  testator's  great 
nephew  attained  twenty-one,  and  filed  his  bill,  claiming  the  residue 
of  the  personal  estate,  contending,  that,  although  there  was  not  any 
express  gift  of  the  residue,  there  was  a  necessary  implication  arising 
from  the  will,  that  the  testator  intended  he  should  be  entitled  to  it 
upon  attaining  twenty-one.  And  Lord  Alvanleffj  being  of  opinion 
that  the  inference  of  intention  was  necessary  and  indubitable,  de* 
creed  accordingly. 

So  also  in  Gvodright  v.  HoskinSj{s)  John  Hoskins  bequeathed 
certain  leasehold  premises  unto  his  son  Richard^  urUU  his  son  Tho- 
mas should  attain  his  age  of  twenty-one  years,  and  no  longer;  but 
in  case  the  said  Thomas  Hoskins  should  die  in  minority ^  then  the  tes- 
tator bequeathed  the  said  leaseheld  premises  to  John,  or  Richard, 
sons  of  the  said  Richard  Hoskins,  or  either  of  them  attaining  twen- 
ty-one. And  the  testator  desired  the  said  premises  might  be  quitted 
and  delivered  up,  as  aforesaid,  by  his  son  Richard  accordingly. 
Thomas,  the  testator's  grandson,  upon  the  death  of  the  testator,  en- 
tered into  possession,  and  attained  the  age  of  twenty-five ;  when  the 
question  arose,  whether  he  was  absolutely  entitled,  or  whether  the 
leasehold,  upon  TAoma«'«  attaining  twenty-one,  became  part  of  the 
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undisposed  residue  of  the  testator's  personal  estate ;  and  the  Court 
were  clearly  of  opinion^  that  Thomas  was  absolutely  entitled ;  Lord 
EUenborough  observing,  that  there  was*  ^  strong  implication  from 
the  words  of  the  will,  that  the  testator  meant  Thomas  should  have 
the  premises^  when  he  attained  twenty-one;  and  his  Lordship  par- 
ticularly remarked  upon  the  direction  that  the  premises  might  be 
quitted  and  delivered  up  as  aforesaid. 

The  rule  of  construction  is  the  same  in  devises  of  real  estate.  In 
Wight  Y.  CundaU,{t)  Lord  EUer^orough  cited  the  case  of  Tomkins 
y.TotnkinSf  mentioned  also  by  Lord  Mansfield  in  GaodtUle  v.  FFhit* 
5y,(u)  wherein  the  devise  was  to  the  testator *s  brother,  in  trust  for 
his  eldest  son  B,  till  he  should  attain  twenty-one ;  and  if  he  should  . 
die  before  twenty-one,  then  over;  and  t^e  Court  held  the  age  of 
twenty-one  to  be  no  limitation  of  B.^s  interest,  but  only  a  limitation 
of  the  triist  during  his  minority ;  and  that  B*  took  the  whole  by 
implication. 

4-  Instance  of  implied  bequest;  the  fund  being  directed  to  be 
paid  to  an  individual  for  the  purpose  of  making  a  partial  application 
for  the  benefit  of  a  third  person,  and  no  express  gift  of  the  surplus. 
The  legatee  takes  the  fund  absolutely/  subject  to  the  trust  for  the 
partial  purpose  specified. 

Thus  in  Handey  v.  Gilbert j{x)  the  produce  of  the  sale  of  the  testa- 
trix's real  and  personal  estate  was  directed  to  be  paid  by  her  execu- 
tors to  her  niece,  Elizabeth  Garnett  Hamley^  to  be  laid  out  and  ex-, 
pended  by  her,  at  her  discretioq,  for  or  towards  the  education  of  ber 
son,  Francis  Gilbert  Han^lejf,  the  testatrix's  godson,  and  that  she 
should  not  tt  any  time  thereafter  be  lii^ble,  and  subject  to  account 
to  her  said  son,  or  to  any  person  whatever,  for  the  disposal  or  appli-  ' 
catioif  of  sucl^  Residue,  or  any  part  thereof.  Among  other  legacies, 
by  codicils,  fbe  testatrix  gave  a  legacy  of  2001.  to  E,  G.  Hamley. 
After  the  testatrix's  death  the  bill  was  filed  by  E.  G.  Hamley,  and 
her  husband,  claiming  to  be  entitled  to  the. residue,  subject  only  to 
the  application  of  such  part,  as  she  iq  her  discretioq  should  think  fit, 
for  her  son,  who  was  an  ^ifant.  Sir  Jhomas  Plumer,  M.  J^*  after 
remarking  upon  the  difiiculty  of  the  case,  and  citing  jyeviU  v.  Ae- 
viU,{y)  BarUnv  v.  Grant{z)  Barton  v.  Cooke,{q)  and  Hammond  v. 
^eame,(if)  and  observing  that  all  of  them  diifi^red  from  the  case  be- 
fore him,  decided  that  Elizabeth  Garnett  Hamley  was  entitled,  sub- 
ject to  a.  trust  to  apply  a  part  to  the  education  of  her  son,  which 
should  be  liberal,  and  so  much  as  the  Master  niight  think  proper  to 
be  set  apart  for  that  purpose. 

The  case  of  TTiurston  v.  Essingt6n,{c)  in  some  respects  resembles 
the  last :  there  the  testator  directed  the  residue  of  his  personal  es- 
tate to  be  laid  out  in  lands  by  his  wife,  and  settled  upon  his  two 
sons  ;  and  directed  that  his  wife  should  rS^eive  the  rents  and  profits 
of  all  his  estate  until  his  children  should  ajttain  twenty-one,  and  tp 
maintain  his  children  as  she  thought  convenient ;  and  when  they 
came  of  age,  she  should  not  be  liable  to  give  them  any  account  of 
the  rents  and  profits  received  by  her.     The  interest  of  the  securi- 

[0  9  East.  404.        (u)  1  Burr.  234.        (x)  1  Jac  354.         (y)  2  Vcm,  431, 

r)  1  Vcm.  255,      la)  5  Vea.  461.  (6)  1  Swanst  36. 

[c)  Dom,  Proc  27  Feb*  1727,  cited  by  Mr.  Jacob  after  hia  report  of  the  last  case^ 

VOL.  11.  R  r 
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ties,  during  the  minority  of  the  sons,  amounted  to  about  40001.  Upon 
a  bill  filed  by  them  for  an  account,  it  was  insisted  that  the  above 
clause  only  applied  to  the  rents  and  profits  of  the  real  estate,  which 
were  about  7002.  per  annuni,  nnd  more  than  sufficient  for  their  main- 
tenance ;  and  that  all  the  money,  without  distinction  of  principal 
and  interest,  was  directed  to  be  laid  out  in  lands  for  the  benefit  of 
the  sons.  But  Lord  Macclesjield  dismissed  the  bill  with  costs ;  de- 
claring, that  the  interest  money  was  by  the  will  given  to  the  mother, 
and  not  to  the  son ;  which  decree  was  aflSrmed  on  appeal  to  the 
Lords,  (d) 

5.  Of  instances  of  life  interests  implied. 

In  Hammond  v.  Neame^{e)  Austin  Ntame  bequeathed  stock  to  a 
trustee,  upon  trust  to  pay  tne  yearly  dividends  into  the  hands  of  the 
testator's  niece,  Mary  Hills  Hammond,  for  and  towards  the  mainte- 
nance, education,  and  bringing  up  of  all  and  every  the  child  and 
children  of  the  said  M.  H  Hammhnd,  until  he,  she,  or  they  should 
attain  twenty-one,  and  to  transfer  the  stock  unto  and  among  them 
equally  :  ana  for  default  of  such  issue,  upon  trust  to  transfer  the  same 
unto  and  among  the  testator's  other  nephews  and  nieces,  (describ- 
ing them,)  living  at  the  decease  of  M.  H,  Hammond  ;  and  the  testa- 
tor provided  that  the  first  half-yearly  interest  of  the  said  stock  next 
after  his  (testator's)  decease  should  go  to  his  residuary  legatee, 
Thomas  Jveame.  Upon  the  death  of  the  testator,  his  niece,  M.  H. 
Hammond,  had  not  any  children,  but  claimed  the  dividends  of  the 
stock,  after  the  first  half-year,  during  her  life,  or  until  she  should 
have  a  child  who  should  attain  twenty-one.  It  was  contended  on 
her  behalf,  that  she  and  her  children  (only  through  her)  were  the 
objects  of  the  testator's  bounty  :  that  if  the  payment  were  to  be  sus- 
pended until  the  birth  of  a  child,  the  gift  was  contingent,  and»  the 
residuary  legatee  would  be  entitled  to  the  produce  in  the  interim,  a 
construction  inconsistent  with  the  bequest  of  the  first  half-year's 
dividend ;  and  that  the  bequest  over  was  not  to  take  effect  until  her 
death  ;  and  that,  therefore,  it  was  apparent  the  testator  believed  that 
during  her  life  the  dividends  were  disposed  of,  and.  he  had  given 
them  to  no  person  but  her.  And  Sir  WiUiam  Chrant  being  of  that 
opinion,  decreed  the  plaintiff  entitled  to  the  dividends. 

So  in  Bird  v.  Hunsdon,{f)  John  Hunsdon  bequeathed  the  residue 
of  his  personal  estate  to  be  invested  in  government  security,  and 
proceeded  thus :  "  the  interest  to  be  paid  duly  to  bring  up  and  edu- 
cate Mary  Morris,  daughter  of,  &c  ;  and  Samuel  Seabrook,  her  un- 
cle, to  be  her  guardian ;  and  the  said  Mary  Morris  to  have  the  said 
interest  to  maintain  her  so  long  as  she  lives  single,  and  no  child ; 
and  when  it  shall  please  God  to  call  her,  that  money  shall  come  to 
my  brother's  and  sister's  children."  Mary  Morris  attained  twenty- 
one,  and  married  John  Bird  (the  plaintiff,)  and  afterwards  had  a  son ; 
and  the  question  was,  whether,  in  the  events  that  had  happened,  her 
interest  in  the  residue  ceased,  or  whether  she  was  entitled  for  life. 
And  Sir  WiUiam  Grant,  M..R.,  was  of  opinion  she  took  a  life  inte- 
rest, but  no  more  than  a  life  interest.     His  Honour  seems  to  have 

(rf)  Lords  Journals,  Vol.  11.  23.  197. 

(<f)  iSwatist  35  ;  see  Sir  7%oma« /*/uff2«r**  observations  on  this  case  in  Hamlcy 
V.  GUbert,  1  Jac  359.  (/)  2  Swanst  342.  51  C.     1  Wils.456. 
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considered  an  intent  to  give  such  life  interest  to  be  implied  from  the 
bequest  of  the  fund  on  her  death. 

To  the  above,  the  case  of  Crawford  v.  Trotter{g)  may  be  added ; 
wherein  a  legacy  of  lOOOf.  stock  was  bequeathed  to  Lady  Scott  and 
to  her  heirs  (say  children ;)  and  Sir  John  Leach,  V.  C.  was  of  opinion, 
that  Lady  Scott  was  entitled  for  life,  with  remainder  to  her  children; 
the  word  "  heirs,"  which  was  used  as  synonymous  with  children,  im- 
porting that  they  were  to  take  after  her  death. 

This  case  may  also  be  considered  an  instance  of  a  remainder  be- 
ing implied. 

Xiord  ThurloWy  in  the  case  of  JSTewman  v.  JSrightingaley{h)  put  the 
same  construction  upon  the  bequest  of  a  legacy  "  to  the  sole  use  of 
Mrs.  Elizabeth  JVeiuman,  or  of  her  children  for  ever." 

The  Reader  is  here  referred  to  the  ninth  section(t)  of  the  present 
chapter  for  instances  where  the  implication  was  not  considered  ne- 
cessarjf  and  iridubUdble. 

Of  an  instance  of  life  estate  not  being  implied,  see  division  7,  of 
section  IX.  infra. 

S£CT.  VIII.   Of  the  construction  of  bequests^  where  there  is  a 

.  mistake  in  the  subject  bequeathed. 

It  is  essential  to  the  validity  of  a  bequest  that  the  subject  given 
be  ascertainable ;  if,  therefore,  the  testator,  by  mistake,  wrongly  de- 
scribe the  nature  or  quality  of  the  gift,  or  omit  to  describe  it  alto- 
gether, or  if  he  mistake  the  quantity,  or  leave  the  quantity  or  mode 
of  distribution  so  indefinite  that  his  real  intention  cannot  be  ascer- 
tained, in  such  cases,  the  bequest  will  in  general  be  void  for  uncer- 
tainty, unless  by  reference  to  other  parts  of  the  will,  or  by  evidence 
dehors  the  will,  the  mistake  can  be' explained  and  rectified. 

The  subject  of  mistake  in  the  name  and  description  of  the  lega- 
tee,(A}  and  in  the  description  and  calculation  of  the  fund,({)  has  al- 
ready been  considered ;  and,  with  reference  to  that  branch  of  the 
present  discussion,  the  Reader  is  referred  to  our  former  observa- 
tions. In  this  section  some  cades  will  be  adduced  in  illustration 
of  the  above  proposition,  which  were  not  before  noticed,  as  not  fall- 
ing within  the  limit  of  the  subject  then  more  immediately  under 
review. 

Some  additional  observations  were  also  made  in  a  former  page,(m) 
fespecting  mistake  in  the  description  of  a  specific  chattel ;  and  to 
which  likewise  the  Reader  is  referred. 

1.  In  continuation  of  the  same  subject,  we  observe,  first,  upon 
mistake  in  regard  to  the  nature  or  quality  of  the  subject. 

Thus,  where  a  testator  intending  to  bequeath  an  ox,  bequeaths  a 
horse  ;  or  intending  to  give  gold,  gives  apparel  ;(n)  these  bequests 
will  in  general  be  Void. 

But  mistake  in  description  of  the  quality  of  the  subject  will 

• 

(jg)  4  Mad.  361.  See  Burdett  v.  Young,  9  Mod.  93.    3  Bra  P.  C.  5a  &  C. 
(A)  1  Cox,  341. 

(f)  Division  2.  exemplifying  Rules,  land  8,  as  stated  in  diyi^on  1.  of  the  same 
section  IX, 
{k)  Vol.  I.  chap.  II.  sect  17.  and  see  StUl  v.  HoatCt  6  Mad.  192. 
(0  Vol,  I.  chap.  IV.  sect.  4,  (w)  Vol  I.  chap.  IIL  sect.  2, 

in)  Touchstone,  415,    Hill,  ed. 
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not  in  all  cases  avoid  the  gift }  for  example,  a  mistake  in  vi^hat  logi- 
cians denominate  the  acddenSy  as  .  where  a  testator  having  but  one 
horse,  and  that  hUtck^  gives  his  white  horse  f o  •^•(o) 

In  the  case  of  Freeman  v.  Freeniaiii^{fi)  the  descriptioti  of  the 
quality  or  nature  of  the  subject  was  by  mistake  omitted  altogether. 
There  the  testator  bequeathed  to  his  daughter  A.  550,  omitting 
"  pounds,"  and  then  gave  five  hundred  and  fi&j pounds  to  his  daugh« 
ter  B.:  it  was  contended  the  legacy  to  A.  was  void  for  uncertainty ; 
but  Lord  Cowper^C,  decided  otherwise,  observing,  "The  subs^ 
quenit  bequest  to  the  other  daughter  clearly  shows  that  the  testator 
intended  550  pounds  to  A,:  and  the  bequest  is  as  good,  and  the  de-' 
Sctipiion  as  certain,  as  if  the  word  '  pounds^  had  been  expressed.'' 

2.  Secondly,  of  mistake  or  uncertainty  in  regard  to  the  quantity. 

If  the  bequest  be  of  quantity,  and  that  be  left  indefinite,  it  will  be 
void  for  uncertainty  ;  as  where  a  testator  says,  "  I  bequeath  goods, 
01*  some  goods,  to  A,^\q) 

So  in  reck  v.  Halssy,{r)  where  the  testatrix  bequeathed  to  her  two 
grandchildren  A.  and  B.  some  of  her  best  linen  ;  Sir  Joseph  JekyU^ 
M.  R.  decided  that  the  bequest  was  void  for  uncertainty,  but  if  ii 
had  been  so  much  as  they  or  the  executors  should  choose,  it  woaM 
be  good  ;  yet  his  Honour  recommended  the  residuary  legatee  to  give 
the  legatees  some  of  the  best  of  the  linen. 

The  case  of  Cqnstantine  v.  Constantine,{s)  appears  to  be  a  simi-* 
lar  instance.  There  the  testator,  after  giving  several  legacies,  be- 
queathed to  his  executors  in  these  words  :  "To  each  of  my  execu-^ 
tors  I  give  502.  as  they  will  be  benefited  hereafter,  when  the  stock 
comes  to  be  transferred  after  the  death  of  their  aunt  Jlforjcoref  Con^ 
stantine.  There  was  no  disposition  of  the  stock  alluded  to  after 
Margaret  Constantine^s  death,  otherwise  than  as  the  above  clause 
might  amount  to  a  bequest  of  it.  Sir  WHliam  Grant,  M.  R.  deter- 
mined that  the  disposition  of  the  stock  after  the  death  of  Margaret 
Constantine  was  void  for  uncertainty,  there  being  no  mention  of  any 
share  in  which  the  executors  should  take.(^) 

But  where  the  Court  can  rectify  the  mistake,  it  will. 

In  Masters  v.  Masters,{u)  the  uncertainty  in  the  quantity  or 
amount  of  the  fund  intended  to  be  given  arose  from  the  illegible 
mode  in  which  parts  of  the  will  Were  written ;  and  particularly  in 
one  place  the  figures,  intending  to  show  the  amount  of  the  legacy, 
had  been  altered,  and  it  was  doubtful  whether  lOOZ.  or  3002.  were  in- 
tended to  be  given.  Sir  Joseph  Jekyll,  M.  R.  referred  it  to  a  Master 
to  examine  and  see  what  the  legacies  were,  and  for  that  purpose 
to  be  assisted  by  persons  conversant  in  the  art  of  writing. 

The  case  of  MUner  \,  MUner,{x)  referred  to  in  a  former  page,(y) 
may  be  here  stated,  as  it  shows  the  willingness  of  the  Court  to  rec- 
tify mistakes  of  testators,  and  to  effectuate  the  intention ;  and  where 
that  is  plain,  to  make  it  prevail  against  erroneous  word».  The  mis- 
take arose  from  an  inaccurate  recital  of  a  settlement.  Sir  tViUiam 
Milner  bequeathed  thus  :  I  give  my  daughter  JMory,  35001.  which, 
with  6000^.  she  is  entitled  to  by  my  marriage  settlement^  and  5001. 

(o)  lb-  416.  (fi)  8  Vin.  Abr.  tit  Devise,  p.  51-  pi.  22. 

Iq)  Touchstone,  416,  (r)  2  P.  WiU.  387.  (t)  6  Vea.  lOa 

'      "■  -"  )  1  P.  Wm.  42X-435. 

221. 


ii)  8ce  also  Mokun  r,  Mohun,  1  Swans.  201.  Mra,       (u 
(x)  1  Vea.  seo.  106.    Belt's  ed.  (y)  VoL  L  p. 


&kCT.  YIIL]  Mistake  or  uncertainty  in  the  subjeeti         317 

from  her  grandfather,  make  up  10,0001. ;  which  is  the  sumt  I  design 
the  shall  have  for  her  fortune.'^  It  happened  that  Mary  was  onlj 
entitled  to  50001.  by  the  settlement,  and  she  filed  her  bill  to  have 
45001.  raised  to  make  up  the  10,000^.  And  Lord  Hardwicke^Ci  de- 
creed accotdingljr ;  observing,  that  in  wills  the  intent  was  princi- 
pally to  be  regarded;  and  to  answer  that,  a  mistake  in  computation 
should  be  relieved  against ;  that  id  cases  of  that  sort  the  Court  was 
not  always  confined  to  the  order  of  the  words,  but  to  make  the 
sense  plain,  a  change  inight  be  made  ;  that  if  the  testator  had  given 
inore  than  was  sufficient  to  make  up  10,0001.  the  legatee  must  have 
abated ;  and  thiat  for  tlie  same  reason  she  should  have  the  express 
sum  then. 

Here  klso  toay'be  added  the  case  o(  PhiU^a  v.  Chamberlaine,{z) 
wherein  the  testator  clearly  manifests  an  intention  to  give  the 
smaller  of'  two  sums  to  his  daughter,  and  by  mistake  gives  the  larger^ 
In  that  case  Benjamin  Band  Hopkin$f  after  a  variety  of  devises  and 
bequests,  directed  his  trustees  to  invest  the  monies,  to  arise  from 
the  sale  of  his  real  and  personal  estate,  upon  government  or  real 
securities ;  and,  after  providing  for  payment  of  certain  annuities  out 
of  the  produce,  directed  his  trustees  to  stand  possessed  of  the  funds 
and  securities,  upon  trust,  out  of  the  interest,  &c.  ^'  to  pay  his 
daughter  Catherine  Band  HapkuMj  from  the  day  of  her  attaining 
twenty-one  to  the  day  of  her  attaining  twenty-four,  or  marrying 
under  the  la3t-mentioned  age,  the  annual  sum  of  8002.  as"  and 
for  the  interest  upon  the  sum  or  legacies  qf  twenty  thausand  pounds 
hereinafter  directed  to  be  paid  to  her ;  and  also  by  sale  of  sufficient 
part  of  the  stocks,  funds,  or  securities,  raise  the  sum  of  thirty  thou- 
sand  poundSf  and  pay  the  same  to  his  daughter  C,  B.  fiopifeiM, 
iipon  her  attaining  twenty-four,  or  marrying  under  that  age  with 
consent,  &c.''  Then  the  ^testator,  after  adverting  to  the  event  of 
bis  daughter  dying,  under  twenty-four,  and  married,  declared  tliat 
^*In  such  case  the  legacy  or  sum  o(  twenty  thausand  pounde^  here- 
inbefore directed  to  be  raised  and  paid  to  her,  shall  not  ht  raised," 
but  sink  into  the  residue.  The  question  was,  whether  the  daughter 
was  entitled  to  a  legacy  of  20,0001.  or  30,0001.  And  Lord  Alvanley 
decided  that  she  was  entitled  to  the  former ;  being  clearly  of  opi- 
nion, that  the  30,0002.  was  by  mistake  substituted  for  20,0001.  His 
Lordship,  in  answer  to  the  question  why  was  it  not  20,0001.  in  mis- 
take for  30,0001.  said  that  8001.  is  not  the  interest,  in  any  reasonable 
way  of  calculating,  of  30,0001.,  but  of  20,0001.  at  font  per  cent,  and 
in  addition  to  this  argument,  his  Lordship  conceived  the  subsequent 
reference  to  a  legacy  of  20,000{.  before  directed  to  be  raised,  afford- 
ed the  most  satis&ctory  demonstration  of  the  testator's  intention  to 
give  only  a  legacy  of  20,000t 

For  other  mstances  of  mistake  by  the  testator  in  the  calcula- 
tion of  the  amount  of  the  fund  bequeathed,  see  the  cases  cited  in 
note.(a) 

8.  in  the  third  place,  we  advert  to  the  subject  of  mistake  in  the 
name  of  the  thing  bequeathed. 

J4  Vea.  5a 
MUner  v,  MUner,  1  Vca.  sen.  lOfi.    Oarkv.  Guke,  2  ib.  617.    Phitiff  r. 
Muigrave^  3  Vcs.  613    Brackenbury  v,  Brackenbury,  2  Eden,  275.    Amb. 
474,    See  also  Danvcn  v.  Mannings  2  Bro,  C.  C.  18.   Stebbing  v.  Waikey^  ib.  85. 
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In  this  case  the  mistake  is  not  in  general  fatal ;  for  where  the  tes- 
tator has  no  other  specific  chattel,  to  which  the  terms  of  the  bequest 
can  apply/  and  merely  calls  it  by  a  wrong  name,  the  intention  to 
give  the  chattel  and  the  thing  itself  is  sufficiently  apparent.  As, 
where  the  testator  having  but  one  horse,  and  that  called  Arundelj 
bequeaths  it  by  the  name  o{ Bucephalas,  it  will  not  avoid  the  gift*(&) 

In  Skerratt  v.  OakUy,(c)  J.  Skerratt^  after  giving  700Z.  to  nis 
wife,  and  also  the  yearly  interest  of  the  sum  of  1200X  for  her  life, 
devised  to  her  his  lands  at  Northtoood;  and  as  for  his  leasehold 
estates  at  fVrentnMy  and  also  his  estate  at  J^orthwood^  after  his 
wife's  decease,  and  the  residue  of  his  real  and  personal  estate,  and 
the  sum  of  1200Z.  after  his  wife's  decease,  he  gav^  and  devised  the 
same  to  €r«  Walmsley  and  J.  Gough^  absolutely,  in  moieties.  Bv  a 
codicil  the  testator  directed  that  the  sum  of  7007.  and  the  other  be- 
quests given  and  made  to  his  wife  by  the  will,  should  be  in  full  of 
all  demands  to  which  she  should  be  entitled  in  or  out  of  his  real  or 
personal  estate,  except  the  estate  for  life  of  his  wife  and  her  assigns^ 
in  the  premises  at  WrenJtnaU  aforesaid  ;  anj  thing  in  his  foregoing 
will  to  the  contrary  notwithstanding.  The  question  was,  whether 
the  words  in  the  codicil  '*  except  the  estate  for  life  of  his  wife  and 
her  assigns,  in  the  premises  at  WrentnaU  aforesaid,"  amounted  to  a 
devise  of  the  premises  at  WrenJtnaU^  to  the  wife;  or  whether  the  word 
JVreninaU  was  not  inserted  in  the  codicil  by  mistake,  for  "  North- 
wood.^*  And  Lord  Kenyon  was  of  opinion,  that  WrentnaU  was  so 
inserted  by  mistake  ;  observing,  that  it  was  impossible  not  to  be  of 
that  opinion,  after  collecting  the  testator's  intention  from  the  whole 
of  the  will  and  codicil ;  which  clearly  was  not  to  give  any  thing  by 
the  codicil,  but  to  prevent  his  wife's  claim  to  dower,  to  which  he 
supposed  she  would  be  entitled  without  some  restrictton. 

4.  Lastly,  we  adduce  instances,  wherein  the  Court  has  refused  to 
correct  the  supposed  mistake. 

Although  Courts  of  Equity  are  in  the  habit  of  correcting  errors 
and  mistakes  in  bequests,  yet  that  exercise  of  its  jurisdiction  is  to 
be  resorted  to  with  great  caution.((i)  If,  therefore,  in  order  to  cor- 
rect any  supposed  mistake,  it  be  necessary  to  reject  words  contain- 
ed in  the  will,  such  supposed  mistake  will  not  be  corrected,  unless^ 
upon  a  fair  construction  of  the  whole  will,  those  words  cannot  be 
reconciled  :  and  if  the  mistake  be  not  thus  clearly  demonstrable, 
but  is  merely  presumptive  or  conjectural,  and  can  in  any  way  be 
reconciled  with  the  rest  of  the  will,  the  Court  will  not  correct  the 
supposed  mistake :  for  it  is  a  rule  of  construction,  that  mistakes  in 
a  will  are  never  to  be  intended,  if  a  reasonable  construction  can  be 
found  out.(e) 

llius,  in  MeUishv.  Meliish^if)  Samuel  MeUish  hequesXhed  to  his 
natural  daughter  Ann,  by  Mary  Ross,  3000Z.  three  per  cent,  govern- 
,  ment  securities,  payable  at  twenty-one  or  marriage  ;  but  if  she  died 
before  that  time,  he  directed  the  legacy  to  be  considered  part  of 
his  residuary  estate.  He  then  bequeathed  the  residue  of  his  estate, 
subject  to  some  legacies  and  annuities,  to  his  natural  children  by 


6)  Touchstone,  415.  (c)  7  T.  R.  492. 

d)  See  Poweil  v.  Mouchett,  6  Mad  216, 
{€)  Fwne  v,  SnafUin,  1  Atk.  415.  wfira.  (/)  4  Vcs.  45. 
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Mary  WhUdker^  viz.  Marjiy  Samuel,  ThomaSy  Fanny  and  Charlotte, 
equailYy  when  his  sons  should  attain  twenty-one  or  be  married^ 
"  provided  that  in  case  of  the  death  of  any  of  them,  the  said  .^nn, 
Juary^  Fanny  and  Charlotte,  before  their  respective  ages  of  twenty- 
one  or  marriage,  or  of  the  said  Samuel  or  Thomas  before  twenty-one, 
without  a  child  or  children  then  surviving,  who  should  attain  twenty- 
one,  he  bequeathed  the  part,  share  or  shares  of  him,  her  or  them,  so 
dying,  unto  the  survivors  in  equal  shares,  to  be  divided  among  them 
at  the  time  appointed  for  their  original  shares  :  but  if  all  his  chil- 
dren, except  one,  should  happen  to  die,  and  the  sons  without  issue 
as  aforesaid,  he  then  gave  the  residue  to  such  surviving  child." 
The  testator  then  declared,  that  if  his  said  natural  daughters  hap- 
pened to  marry  before  twenty-one,  without  the  consent  of  his  exe- 
cutors, his  executors  should  be  possessed  of  the  moiety  of  her  "  por- 
tion of  fortune,''  and  the  interest  she  should  be  entitled  to  under 
his  will,  in  trust  to  pay  the  interest  to  her  during  the  coverture,  for 
her  separate  use,  &c.  The  testator  having  two  natural  children  by 
.  M.  Whitaker,  after  the  date  of  his  will,  viz.  Esther  and  Harriet^ 
added  a  codicil,  declaring  them  to  be  entitled  to  all  the  provisions 
of  the  will,  benefit  of  survivorship,  &c.  equally  with  the  other  natu-* 
ral  children,  which  Ije  had  by  M,  fVhitaker,  and  therein  named ; 
he  then  corrected  an  error  he  committed  in  his  will,  in  the  name  of 
AnrCs  mother,  which  was  Elizabeth,  instead  of  Mary,  and  confirm- 
ed Ann^s  legacy.  Harriet  died  under  twenty-one,  and  unmarried ; 
and  the  question  was,  whether  Ann  was  entitled,  with  the  surviving 
children  of  M.  WhUaher,  to  a  share  of  Harriets  legacy,  which  de- 
pended on  the  question,  whether  Ann^s  name  was  inserted  by  mis- 
take in  the  clause  of  the  will,  giving  benefit  of  survivorship.  And 
Lord  Alvanley,  M.  R.  was  of  opinion,  that  there  was  not  sufficient 
in  the  will  to  enable  him  to  declare,  that,  demonstrably  and  in- 
controvertibly,^the  name  of  Ann  was  inserted  by  mistake;  ob- 
servingp  ^^I  really  believe  it  was  so,  but  I  dare  not,  as  a  Judge,  take 
upon  myself  to  say,  this  word  cannot  be  reconciled  with  (he  rest  of 
the  will ;  and  I  always  understood,  that  where  there  is. a  mistake  or  an 
omission,  all  the  Court  has  to  do,  is,  to  see  whether  it  is  possible  to 
reconcile  that  part  with  the  rest,  and  whether  it  be  perfectly  clear, 
upon  the  whole  scope  of  the  will,  that  the  intention  cannot  stand 
with  the  alleged  mistake  or  omission."  Lord  Alvanley^s  opinion 
seems  to  have  been  influenced  principally  by  the  following  reasons ; 
that  he  could  not  exclude  Ann  from  the  operation  of  the  proviso  res- 
pecting marriage  without  consent  oP  the  te&tator's  executors ;  that 
the  codicil  afforded  evidence  of  the  accuracy,  with  which  the  tes- 
tator had  perused  his  will ;  and  that  if  he  had  corrected  a  slight  er- 
ror in  the  name  of  Ann^s  mother,  in  all  probability  he  would  have 
corrected  the  other  and  greater  error  :  that  if  Ann  were  to  be  ex- 
cluded in  the  clause  of  survivorship,  she  might  as  well  be  excluded 
from  the  clause  providing  for  the  death  of  all  his  children  except 
one,  which,  if  allowed,  and  Ann  were  to  be  the  survivor,  would  make 
the  testator  die  intestate. 

Again,  in  .Smith  v.  Maitland,{g)  where  the  testatrix  was  mistaken 
in  the  condition  of  her  property,  1200/.  three  per  cents.,  were,  upon 

•  (*•)  1  Vcs.  jun,  36%  ^ 
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jthe  marriage  of  Denevo  and  his  wife,  vested  in  trustees  in  trust  for 
the  wife  until  twenty-one,  then  for  the  husband  during  the  marriage; 
and  if  the  marriage  should  dissolve  without  issue  by  the  death  of 
the  wife,  then  for  the  husl^i^nd  Cor  life,  and  afterwards  for  such  pur- 
poses as  the  wife  should  appoint ;  but  if  the  marriage  should  dis- 
isolve  by  death  of  Deneti;,  without  issue^  then  to  transrer  the  fund  to 
the  wife  absolutely.  By  articles  of  separation,  it  was  agreed  the 
trustees  should  hold  the  property  during  the  joint  lives  of  Dmiew 
and  his  wife,  for  the  separate  use  of  the  Tatter ;  but  if  Denew  sur- 
vived his  wife,  it  was  to  go  in  the  same  manner  as  provided  by  the 
marriage  settlement,  in  the  event  of  Denew^s  death  in  his  wife's  life-r 
time.  In  consequence  of  these  articles,  Denew  and  his  wife  lived 
separate  ;  and  the  latter  (died  in  the  lifetime  of  Denew  without  issue, 
and  by  a  testamentary  p^per  bequeathed  as  follows  :  ^'  Upon  in-ga- 
thering mv  effects,  and  winding  up  my  affairs,  my  free  gear  are  to 
undergo  the  following  division.  First,  my  executors  to  pay  my  debts 
out  of  the  first  and  readiest  part  of  my  gear ;  the  residue  to  apper- 
tain to  themselves^  after  pavmg  the  following  sums :  To  Mrs.  Squibb^ 
lOOl.  three  per  ceni»  consols ;  to  Samud  Primrose^  1001.  three  per 
cent,  consols.  In  consideration  of  the  trouble  of  my  executors,  those 
sums  to  revert  to  them  at  the  death  of  the  legatees ;  and  if  any  other 
of  my  legatees  (Mrs.  AmM  excepted),  die  before  Mr.  DeneWf  their 
legacies  to  revert  to  my  executors  or  their  heirs ;  S.  Primroee  and 
Mrs.  Sqftibb  being  oiily  meant  to  be  life  renters.  To  Mrs.  Arnold^ 
2001.  of  the  said  stock ;  to  Mrs.  Smith,  2001.  of  the  said  stock  f  and 
after  several  other  dispositions,  the  testatrix  added,  '^  it  is  to  be  un- 
derstood by  my  legatees,  that  the  money  bequeathed,  as  before  men- 
tioned, is  in  th^  three  per  cent,  consols  ;  the  interest  of  which,  Mr. 
Denew  ia  to  enjoy,  agreeably  to  articles  of  separation  between  him 
and  me  till  his  death ;  and  my  legatees  are  to  draw  no  more  than 
what  the  lOOi.  in  the  said  stock  will'  bring  at  the  tin^e  of  the  sale, 
which  is  to  be  at  the  first,  or  at  the  option  of  my  executors  at  the 
second  term  (quarter-clay),  after  the  death  of  Mr.  Den^w."  The 
questions  were,'  whether  the  legacies  were  payable  immediately,  or 
not  until  the  dea^h  of  Mr.  Dencu;,  and  if  not  during  his  life,  whether 
the  legatees  were  entitled  to  the  intermediate  interest  and  dividends. 
It  was  urged  on  the  part  of  the  executors,  that  the  whole  effect  of 
the  will  as  to  Mrs.  Arnold,  was,  to  make  her  legacy  vested,  though 
she  should  die  before  Mr.  Denew,  but  that  the  other  legatees  were 
to  be  entitled  to  claim  their  legacies  in  the  event  only  of  surviving 
Denew.  And  Lord  Thurlaw  was  of  that  opinion ;  observing,  that 
the  testatrix  had  mistaken  her  power  over  the  fund,  and  that  there 
were  no  words  to  show  what  her  will  would  have  been,  had  she  not 
so  mistaken  :  and  his  Lordship  refused  to  reform  the  mistake. 
A  mistake  in  the  recital  of  the  will,  will  not  be  material.(A) 
5.  It  remains  to  observe,  that  in  cases  similar  to  those  above  stated, 
wherein  the  Court  cannot  judicially  pronounce  the  supposed  error, 
such  a  mistake  as  is  irreconcileable  with  the  rest  of  the  will,  there 
it  will  not  admit  parol  evidence  for  the  purpose  of  raising  or  esta- 
blishing any  such  supposed  error. 

(A)  gheilfy  V.  Bryer,  1  Jacob,  20r.  See  ako  Wiiiianu  v.  JoncM,  1  Russ.  517. 
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Thus,  in  Hampshire  v.  Petrc6,(t)  the  words  of  the  bequest  were 
'  as  follows  2  ^^  I  further  give,  limit,  and  appoint,  unto  the  children  of 
my  late  cousin,  £.  Bamfield^  the  sum  of  3001."  At  the  date  of 
the  will,  E,  Bamfidd  had  two  children  by  a  former  husband,  and 
four  by  a  second,  who  were  living  at  the  testator's  death.  Parol 
evidence  was  read,  to  show  that  the  testator  intended  by  the  words 
^'  children  of  lAy  late  cousin,  £.  Ban\field"  the  four  which  she  had 
by  her  second  husband.  But  Sir  John  Strange,  M.  R.  refused  to 
give  any  weight  to  such  testimony,  observing,  that  as  the  terms  of 
the  bequest  included  all  the  children  of  £.  Bamfield,  the  admission 
of  verbal  declarations  to  narrow  their  import,  would  be  doing  vio* 
lenceto the  will. 

It  is  sufficient  in  this  place  to  refer  the  Reader  to  the  observations 
respecting  the  admission  of  parol  evidence,  made  in  former  pages 
of  thiswork.(i)* 

Sect.  IX.  Of  the  construction  bf'bequests  generally. 

Under  this  head,  it  may  not  be  unacceptable  to  the  Reader,  in 
the  first  place,  to  enumerate  some  of  the  leading  rules  of  construc- 
tion generally  applicable  as  well  to  wills  of  real  as  of  personal  estate ; 
and,  in  the  next  place,  to  adduce  some  instances  of  the  application 
of  these  rules  in  the  construction  of  bequests  of  personalty  not  with* 
in  the  classes  of  cases  discussed  in  the  preceding  sections  of  the 
present  chapter :  and  lastly,  some  instances  of  the  construction  of 
certain  words  and  phrases. 

First,  as  to  the  rules  of  construction  applicable  to  wills  in  gene- 
ral. Croke,  Justice,  in  MirrU  v.  JSrichols,{l)  lays  down  the  three 
following  rules,  which,  he  says,  being  observed  as*  a  key,  will  open 
all  the  doors  in  any  will;  1.  No  will  ought  to  be  construed  per  par- 
ceUa,  but  by  the  entirety;  2.  No. contrariety  or  contradiction. to  be 
admitted ;  3.  No  nugation,  nor  any  thing  nugatory  ought  to  be  in  a 
will.  These  rules  have  been  repeatedly  confirmed,  explained,  and 
lllustratecf,  by  subsequent  decisions;  as  will  be  seen  by  the  refer- 
ences cited  below;  the  following  may  be  considered  a  commentary 
on  Crake's  rules. 

1.  Effect  ought  to  be  given  to  the  whole  will,  if  possible  ;(m)  lo 
that  every  word  ought  to  have  effect,  unless  inconsistent  with  the 
general  intention  ;(n)  and  a  codicil  is  to  be  taken  as  a  component 
part  of  the  will.(o) 

2.  Consistently  with  the  foregoing  rules.  Courts  of  Law  and  Equi- 
ty, to  make  sense  of  a  will,  if  otherwise  insensible,  and  to  make  it 
take  effect  rather  than  to  be  totally  void,  will  often  transpose  words 
to  attain  the  intent  apparent  on  the  face  of  the  will;(p}  the. order 
of  the  words  not  being  considered,  if  the  intent  can  be  better  an- 
swered by  transposing  them. (9) 

(0  2  Vcs.  sen.  216. 

(*)  VoL  I.  chap.  11.  sect.  17.    Chap.  IV.  sect  4  .(0  2  Bulit.  178, 


(m)  pray  v.  Minnethor/ie,  3  Vcat  105,  tuftra. 


[n)  Blandfordv,  Btandford,  RolL  319.    Corutantiney.  Corutantine,  6  Vea.  I02« 
•uhra.  (o)  Croalne  v.  Mac  Doual,  4  Ves.  6ia 

XP)  Dtxlue  c^  Marlborough  V,  Lord  Godolfikirit  2Ve9.  sen*  74. 
(q)  EoMt  T.  Cook,  2  Ves;  sen.  31. 
VOL.  II.  S   S 
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3.  But  general  words,  if  inconsitent  with  other  parts  of  the  will, 
will  nevertheless  be  controlled,  to  make  the  whole  will  con8i8tent.(f  ) 

4.  And  to  effectuate  the  testator's  intention,. words  evidently  re- 
pugnant with  the  context  of  the  will,  will  be  rejecled,{8) 

5.  The  converse  of  the  last  rule  is  also  true ;  for  if  a  testator  ex- 
press himself  incorrectly,  the  Courts  will  supply  proper  words,  if  the 
meaning  distinctly  appear.(f)  ' 

6.  Technical  words  must  be  understood  according  to  thieir  legal 
import,  unless  a  testator  manifest  a  clear  intention  to  the  con- 
trary.(u)    .  ,  . 

7.  Nor  is  the  obvious  meaning  of  words  to  be  rejected,  upon  sus- 
picion that  the  teslator  did  not  understand  what  they  meant^(<r) 

8.  Nor  can  aii  express  dispositioh,  though  probably  involving  an 
oversight  or  mistake  by  the  testator,  be  controlled  by  inference  which 
is  not  necessary  and  indubitable  ;(2/)  it  being  the  safest  course,  to 
abide  by  the  words.(jr) 

9.  Whjere  a  residue  is  given,  every  presumption  is  to  be  made 
that  the  testator  did  not  intend  to  die  intestate.(a) 

10.  If  two  parts  of  a  wiU  are  totally  inconsistent,  the  latter 
prevails.(6) 

11.  Though  wills  operate  from  the  death  of  the  testator,  yet  in 
general  they  are  construed  from  the  making;  unless  circumstances 
or  the  tenor  of  them  show,  that  the  construction  should  be  from  the 
death;  the  intermediate  time  is  nut  regarded. (€) 

Secondly,  we  proceed  to  the  further  illustration  of  these  rules,  in 
adducing  instances  of  their  application  to  bequests  of  personalty,  and 
particularly  rules  one  and  eight.  . 

^  1.  Where  the  testator,  in  the  disposition  of  his  property,  overlooks 
a* particular  event,  which,  had  it  occurred  to  him,  he  would  in  all 
probability  have  provided  against  it,  the  Court  will  not  rectify  the 
omission  by  implying  or  inserting  the  necessary  clause,  conceiving 
it  would  be  too  much  like  making  a  will  fqr  the  testator,  rather  thiCn 
construing  that  already  made. 

Thus,  ha  Fergwony.  Dunbar, (d)  ^iSiam  JDun&or  bequeathed  to 
the  plaintiff,  his  executor,  so  much  of  his  personal  estate  as  would 
purchase  an  annual  sum  of  550{.  which  he  gave  to  his  wife  for  life, 
and  he'directed  the  principal,  after  her  death,  to  be  paid  to  his  chil- 
dren; viz.  one-half  to  his  son  George,  the  other  to  his  daughters, 
Elizabeth  and  Charlotte,  equally,  if  living  iat  the  death  of  their  mo- 
ther ; .  and,  if  any  of  them  should  die  in  the  lifetime  of  the  mother> 
leaving  issue,  he  gave  that  share  to  the  issue  of  such  child  or  chil- 
dren equally,  at'  the  age  of  twenty-one,  or  marriage ;  but  if  any  of 
them  should  die  before  twenty-one,  without  issue,  he  gave  thai. 

(r)  WhUmarey,  Treiavmy,  6Vc8,  133*  Strong  v.  Teat^  3  Burr.  92a  Roev' 
Reade,B'r.R.122, 

(»)  Boon  v.  Comforth,  2  Vea.  sen.  276.  Hob.  65.  5  Mod.  112.  2  Lord 
Ravin.  831.  {t)  Dodson  v,  Hay^  3  Bro,  C.  C,  407. 

(tt)  Green  v.  Howardy  1  Bro.  C.  C.  33.  mpra.  Rayner  v.  Mowbray ^  3  Bro. 
C.  C.  234»  mipra.    Holloway  v.  Holloway,  5  Yes.  401,  ivfira. 

(x)  MUnet  v.  Slater^  8  Ves.  306,  sufira. 

ry)  Collet  y.Lawrencer  1  Ves.  jun.  269,  IVamewrightY.  Wainevnirht  3  Ves.  SSS. 

[x)  Crooke  v.  Devandet,  9  Ves.  205.     {a)\PhUififi9  v.  Chamberlame,  4  Vca.  59. 

(b)  ConatantmeY,  Conatantmet^Ves,  10%^  mhra^ 

(c)  Lonuuc  V.  Bolmdent  1  Ves.  sen,  295.    Upon  the  construction  of  wills,  see 
Touchst,  IfilL  ed.  416,  &c  (rf)  3  Bro.  C,  C.  469.  in  note.   Belt's  ed. 
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^kareio  the  ^urvwars,  and  if  all  of  Ibem  di«d  if  ilhout  leaving  chil- 
dr^Dy  then  he  directed  the  same  to  falTinto  the  residue  of  his  personal 
estate;  he  gave  bis  daughters  80001.  eacli,  and  appointed  his  son 
xesidii^y  legatee.  CAarJo^tetnarried  Richard  Mitchell^  after  which 
the  mother. died.  Then  Charlotte  died,  leaving  two  daughters,  who 
were  defendants  to  the  bill  by. the  executor.  After  the  death  of 
Charlotte,  Elizabeth  died  under  age,  and  without  issue  ;•  and  the 
question  was,  whether  the  children  of  Charlotte  were  entitled  to  any 
part  of  the  share  of  Elizabethy  or  whether  George  was  entitled  to  the 
whole  fund  as  the  only  surviving  child  of  the  testator :  and  Lord 
Thurlow,  C.  declared  that  Oeorge  was  so  entitled,  observing,  that 
this  was  one  of  those  cases,  in  which  he  had  the  mortification  to 
see,  that  what  was  most  probably  the  testator')^  intention,  could  not 
be  executed,  for  want  of  his  having  been  properly  advised,  aQd  hav- 
ing sufficiently  explained  himself;  thaihe  thought  the  testatqr  meant 
the  children  should  take  the  share,  which  would  have  accrued  to 
the  surviving  parent,  if  living ;  but  not  having  said  so,  but  limited 
such  thare  to  the  survivors  or  survivor,  be  must  declare  George 
entitled.(e} 

Again,  in  CaUhorpe  v.  Gough,{f)  Sir  Henry  Calthorpe  bequeath- 
ed 10,0002.  to  trustees,  to  invest  in  the  funds,  and  pay  the  interest 
during  the  lives  of  Sir  Henry  Gough  and  Dame  Barbara  his  wife, 
to  Dame  Barbara,  for  her  separate  use ;  .but  \f  she  should  die  in  the 
lifetime  of  her  husband,  then  to  dispose  of  the  1 0,000 j[.  as  she  alone, 
notwithstanding  her  coverture,  should  appoint;  and  in  default  of 
appointment,  to  pay  the  same  unto  all  the  children  of  Dame  Bar- 
bara, then  living,  equally ;  but  if  there  should  be  no  child  or  chil- 
dren then  living,  in  trust  to  pay  the  10,000/.  to  such  person  as  should 
then  be  in  possession  of  the  manor,  &c.  by  virtue  of  the  will ;  yet 
if  Dame  Barbara  should  ^  survive  her  husband,  then,  after  his  death, 
in  trust  to  pay  the  whole  10,0002.  to  her  for  her  own  ^se.  Dame 
Barbara  Gough  survived  her  husband,  but  died  in  the  lifetinfie  of  the 
testator,  leaving  children.  The  question  was,  whether  the.  children^ 
who  survived  the  testator,  were  entitled  to  the  legacy  of  10,0002. 
under  all  the  circumstances;  and  hordAlvahley,M.  R.  decided  that 
they  were  not;  observing  there  was  no  event,  in  which  the  children 
Could  take  any  thing,  of  which  it  was  not  in  her  power  to  deprive 
them.  *  The  testator  presumed,  as  every  testator  does,  that  the  per- 
sons who  were  to  take  under  the  will,  would  survive.  If  he  had 
foreseen  the  event  which  had  happened,  he  would  probably  have 
provided  for  it,  but  that  consideration  ought  not  fo  alter  the  judg- 
ment, for  the  same  observation  would  apply  to  all  cases  of  lapsed 
legacies.- 

In  Dqo  v.  Brabant, {g)  the  testatrix  bequeathed  lOOOZ.  thcee  per 
cent,  consols  and  other  property,  in  trust  for  Sarah  Counsell,  of  the 
age  of  twelve  years,  until  she  attained  twenty-one,  at  which  time 
she  directed  her  trustees  to  transfer  the  principal  sum  to  her  for  her 
own  use ;  but  if  she  should  die  undtsr  the  age  of  twenty-one,  leaving 
any  child  or  children,  then  in  trust  for  cM  and  every  such  child  or 
children,  who  should  live  to  attain  their  ages  of  twenty-one,  equally, 
if  more  than  one,  but  if  one  only,  then  in  trust  for  such  only  child; 

(S)  See  aho  Bayard  v.  Smith,  VoL  11.  p.  285. 
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but  if  Sarah  CounseU  should  die  under  the  age  of  twenty-one,  with- 
out leaving  any  child  or  children ;  or,  being  such,  all  should  die 
under  twenty-one,  then  in  trust  for  the  testatrix's  nieces'  Sarah 
CounseU  attained  twenty-one,  but  died  in  the  testatrix's  lifetime, 
leaving  two  children,  the  plaintiffs,  who  claimed  the  provision  in  the 
will,  though  their  mother  died  in  the  life  of  the  testatrix,  having  at- 
tained twenty-one;  insisting  that  it  n)ust  have  been  her  intention 
to  have  provided  for  the  children  equally  with  the  mother ;  and  that,  * 
therefore,  words  ought  to  be  supplied  to  effectuate  that  intention. 
On  the  other  hand,  the  nieces  contended,  that  as  the  mother  attained 
twenty-one,  *and  then  died  before  the  testatrix,  the  legacy  lapsed, 
and  that  the  event,  upon  which:  the  children  were  to  take,  namely, 
the  death  of  the  mother  under  twenty-one,  not  having  happened, 
they  were  not  entitled;  and  the  Court  of  King's  Bench,  upon  a  case 
stated  by  the  Chancellor,  wepe  of  ^ that  opinion.  And  Lord  Thur- 
low  decreed  against  the  claim  of  the  children,  though  it  militated 
against  the  opinion  he  delivered  prior  to  sending  the  case  to  the 
Ring^s  Bench.      . 

In  the  last  case  Lord  T^tcrlcTU' considered  the  decision  of  Lord 
Mvanley  in  CaUhorpe  v.  Goughj  as  contradicting  all  preceding  cases, ' 
and  which,  if  permitted  to  remain  an  authority,  it  would  subvert. 
His  Lordship's  opinion,  however,  seems  incorrect ;  for  the  authority 
of  CaUhorpe  v.  Goughy  not  only  remains  unimpeached,  but  is  corro- 
borated by  the  last  cases,  and  others  decided  upon  the  same  subject. 

In  Denn  v.  Bagshaw,(h)  (a  case  of  frequent  reference  upon  the 
present  subject,)  .^ dam ^ag^Aou'  devised  certain  lands  to  his  daugh- 
ter Margaret  BagshUw  for  life,  with  remainder  to  her  first  son,  if 
living  at  the  time  of  her  death,  and  to  the  heirs  male  of  such  son ; 
with  remainder  to  her  second,  third,  fourth,  and  all  other  sons  suc- 
cessively in  tail  male,  in  the  same  manner  as  to  the  first  son  and  his 
heirs  male  ;  with  remainder  in  default  of  such  issue  *male,  to  his  ne- 
phews in  tail  male,  as  limited  in  the  will,  with  the  ultimate  remain- 
der to  his  own  right  heirs.  Margaret  Bagshaw  had  issue  an  only  son, 
who  died  in  her  lifetime,  leaving  a  son,  the  lessor  of  the  plaintiff; 
and  the  question  was,  whether  the  grandson  was  entitled,  under  the 
above  devise,  his  father  not  having  survived  Margaret  Bagshaw.  It 
was  contended  for  the  grandson,  that  the  obvious  intention  of  the 
testator  was^  that  the  nephews  should  take  nothing,  so  long  as  any 
male  descendant  of  Margaret  was  living,  which  intention  the  Court 
would  effectuate,  either  by  converting  the  life  estate  of  Margaret 
into  an  estate  tail,  or  by  construing  the  limitation  to  her  first  son  an 
estate  tail,  vesting  when  he  came  in  esse,  and  liable  to  be  divested 
by  his  death  during  MargareVs  life  without  leaving  issue  male.  On 
the  other  side,  it  was  urged  that  Margaret  took  an  estate  for  life 
only, -and  the  remainder  to  her  son  was  upon  the  contingency  of  his* 
surviving  his  mother,  an  event  which  never  happened.  That  al- 
though the  Court  would  go  far  in  moulding  the  words  of  a  will  to 
effectuate  a  general  intention,  yet  that  intention  must  be  ^parent 
on  the  face  of  the  will,  and  not  founded  in  conjecture;  for  the  Court 
would  not  provide  for  an  event,  which  the  devisor  never  contem- 
^ted,  were  it  ever  so  reasonable }  nor,  if  there  were  two  intents, 
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the  one  expressed,  the  other  to  h%  implied,  would  they  reject  (he 
former  in  favour  of  the  latter,  unless  the  intent  expressed  could  not 
legally  be  carried  into  effect.  That  the  nephews  appeared  to  have 
been  very  considerable  objects  of  the  testator's  bounty,  and  that  his 
intention  seemed  to  have  been,  that  neither  his  daughter,  nor  her 
son  jointly  with  her,  on  his  attaining  twenty-one,  should  defeat  the 
remainder  over  to  the  nephews  by  any  act.  But  that  intention  would 
have  been  defeated,  either. by  giving  Margaret  Bagshaw  or  her 
son  an  estate  tail,  for  then  they  might  have  barred  the  entail,  arid  let 
in  the  female  descendants  of  Margaret  Bagshaw.  That  the  case 
must  be  decided  upon  the  same  principle,  CisifMargtiret  Bagshaw^ a 
son  had  attained  twenty-one  in  the  lifetime  of  his  mother,  and  the 
question  had  been,  whether  they  jointly  could  have  barred  the  estate 
tail,  which  could  not  be  «upported.  And  that  although  the  devisor 
might  not  have  wished  to  disinherit  his  grandchildren,  in  the  event 
which  had  happened,  yet  he  might  have  preferred  the  risk*' which 
was  not  a  probable  one  in  the  course  of  events,  to  the  more  "usual 
and  certain  chance  of  his  daughter  or  her  son  doing  tytry,  act  in 
their  power  to  defeat  the  remainder  to  his  nephews.  The  Judges 
viere  unanimously  of  opinioji  in  favour  of  the  .  defendant.  Lord 
Kenyan  observed,  that  all  the  cases  cited  for  the  plaintiff  (the  testa- 
tor's grandson)  proceeded,  not  on  the  formal  and  technical  words, 
but  on  informal  words  in  the  wills  where  the  Courts  w^re  left  to 
collect  the  intention  of  the  devisor,  as  well  as  they  could,  from  the 
different  parts  of  the  wills ;  but  here  technical  and  correct  expres- 
sions w^re  used  throughout.  His  Lordship  cited  the  case  of  White 
▼.  Wamer{i)  as  in  point. 

Similar  to  the  preceding  case  is  that  oi  Holmes  y.  Cradock.{k) 
There  iViUiam  Sisscn  gave  and  devised  certain  freehold,  copyhold, 
and  leasehold  estates  to  Francis  Holmes^  his  heirs,  &c.  upon  trust 
to  pay,  out  of  the  rents  and  profits,  to  the  testator's  wife  ^lizabethj 
an  annuity  of  lOOZ.  for  life ;  and  the  residue  to  the  testator's  son, 
fViUiam  SiesoHf  during  the  life  of  his  mother ;  and  if  his  (testator's) 
son  should  happen  to  die  btfore  his  mother,  without  leaving  a  widow 
or  child,  then  in  trust  to  pay  the  rents  and  profits  to  her  for  life; 
and,  subject  to  the  aforesaid  trusts,  that  the  said  Francis  Holmes 
should  stand  seised  to  the  use  of  the  said  WiUiam  Siason  the  son, 
his  heirs  and  assigns,  for  ever,  chargeable  with  legacies  thereinafter 
given  to  the  said  Francis  Holmes^  and  three  other  legatees  (naming 
them.)  In  a  subsequent  part, of  his  will,  the  testator  added,  ''and 
if  my  son  shall  die,  leaving  my  wife,  without  leaving  a  widow  or  any. 
child,  after  his  death  and  my  wife's,  I  give  and  bequeath  to  my  kind 
friend  and  relation,  Mr.  Francis  Holmes^  of,  &c.  the  sum  of  5002., 
&c.  which  said  several  legacies  I  charge  upon  my  real  estate  here- 
inbefore limited,  to  my  son  and  his  heirs.  The  testator  appointed 
his  son  and  F.  Hoimes  executors.  The  testator's  wife  survived  her 
husband  a  few  months.  Some  years  after,  W.Sisson^  the  son,  died 
above  the  age  of  twenty-one,  and  without  leaving  either  widow  or 
child.  .  Francis  Holmes  filed  his  bill  ((yt  the  legacy  of  5001.  and  the 
question  was,  whether  in  the  events  which  had  happened,  he  was 
entitled...  It  was  contended  on  his  behalf,  that  the  mode,  in  which 
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the  legacy  was*  given,  was  a  mere  mistake-;  that  the  words  *'  after 
his  death  and  my  wife's,"  were  superfluous  and  absurd,  unless  in- 
tended to  mark  the  time  of  payment.  Oh  the  other  hand,  although 
it  was  admitted,  that  in  the  event  which  had  happened,  the  te»* 
tator  did  not  mean  the  legacies  to  fail,  yet  that  the  testator  had 
not  adverted  to  that  event;  quad  vohdt  non  dixit;  and  that  the 
words  eould  not  be  rejected.  Lord  AldatUey,  M.  R.  dismissed  the 
plaintifTs  biU,  being  of  opinion,  that  he  was  not  at  liberty  to  reject 
the  words;  and  if  he  gave  effect  to  them  the  legacies  did  not 
arise.({) 

Again,  in  Paraons  v.  Parson3,{m)  WiUiam  CaU  bequeathed  to  his 
executors,  1600{.  three  per  cent,  consols^  in  trust  to  pay  the  interest 
to  Jaabetta  Hemoood,  then  residing  with  his.  wife,  Jtfary  Cole,  until 
the  expiration  of  three  months  after  his  wife's  death ;  and  i{  I.-Hen* 
wood  should  be  then  limrig,  and  have  Mained  ttventy-one,,  in  trust, 
to  tr^psfer  the  principal  to  her  for  her  own  use,  with  all  arrears  of 
interest ;  but  if  J.  Henwood  happened  to  die  before  the  end  of  three 
months,  under  tWenty-one,  and  unmarried,  then  the  legacy  was  to 
become  part  of  his  residuary  estate.  If,  however,  /.  Hepwood  sur- 
vived the  testator's  wife,  and  if,  when .  she  should  bei  entitled  to  a 
transfer  of  the  funds,  she  should  be  married,  in  that  event,  he  diriect- 
ed  his  executors  to  pay  the  1600Z.  three  per  cents  to  such  person, 
and  in  such  manner  as  she,  notwithstanding  her  marriage,  should 
appoint,  so  that  the  same  might  be  received  by  her  and  her  children 
(if  any)  independently  of  her  husband.  But  if/.  Henwood  happen* 
ed'to  die  under  twenty-one,  leaving  issue,  in  that  case  he  directed 
his  executors  to  transfer  the  three  per  cents  unto  and  among  her 
children  living  at  her  death,  dLC.  The  testator  gave  the  residue  of 
his  estate  to  his  exiecutors,  and  to  J.  Henwood.  L  Henwood  mar- 
ried R,  Parsons  after,  the  testator's  death,  and  died  in  the  lifetime 
of  the  testator's  widow,  havipg  attained  twenty-one,  and  leaving  the 
plaintiff,  George  Parsons,  her  only  child,  surviving.  The  question 
was,  whether  he  was  entitled,  although  his  mother  did  not  die  under 
twenty-one ;  and  Lord  Alvanley,  M.  R.  decided  in  the  negative,  ob- 
serving, as  Lord  Kenyan  did  in  Denn  v.  Bagshaw,  that  it  was  one 
of  those  cases  in  which  he  found  his  widhes  in  opposition  to  what 
he  was  bound  juidfcially  to  decide,  and  he  declared  himself,  lipon 
great  consideration,  under  the  necessity  of  determining  that  no  in- 
terest vested  either  in  /.  Henwood  or  her  child ;  as  the  contingency, 
upon  which  only  the  legacy  was  directed  to  vest,  had  not  taken 
place,  and  he  could  not  indulge  speculations,  where  the  intention 
was  not  manifest  to  give  the  legacy  in.  the  event  that  had  happened. 

Again,  in  Scott  v.  Chamberlayney{n)  Edward  Crockky  bequeath- 
ed the  residue  of  his  personal  estate  to  a  trustee,  upon  trust,  to  place 
out  at  interest,  uiitil  his  grandson,  Edward  SackviHe  Turner,  should 
attain  twenty-one,  and  to  apply  the  interest  in  the  mean  time,  for 
his  maintenance,  &c.  with  a  direction  to  pay  the  principal  to  the 
grandson  at  twenty-one«  But  if  he  died  before  that  age,  without 
leaving  issue,  then  the  testator  gave  the  principal  and  interest  to 
his  grand-daughter..    By  a  codicil,  the  testator,  after  confirming  his 
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-will  10  all  respects^  except  where  the  codicil  mad^  any  alteration, 
directed  that  the  interest  and  principal  of  his  residuary  persbnaj 
estate  should  not  be  paid  to  his  grandson,  and  became  his  sole  pro-  . 
perty  until  be  attained  the  age  of  twenty^five.  The  grandson  attained 
twenty-<Hie,  but  died  before  he  arrived  at  the  age  of  twenty-five ;  and 
the  question  was,  whether  the  granddaughter  was  entitled  in  the  event 
which  had  happened.  Lord  AlvarUeyjM,  R.  and  aJso  Lord  Loughb<h 
roughs  upon  appeal,  determined  against  the  claim  of  the  granddaugh- 
.  ter.  The  former  observed,  that  the  codicil  xlid  no  more  than  postpone 
the  payment  of  the  legacy,  udtil  the  grandson  attained  twenty-five, 
leaving  the  other  words  of  the  will  to  operate  :  and  that  therefore 
the  granddaughter  could  only  claim  in  the  event  provided  by  the 
will,  vi^.  the  grandson  dying  under  twenty-one,  without  issue ;  the 
testator  having  forgot  to  say,  that  if  the  grandson  died  before  the  age 
of  twenty-five,  without  leaving  issue,  then  the  legacy  should  go  over. 

We  may  here  add  the  case  of  Graasick  v.  I)fvmmond.{p)  There 
the  testator. directed  the  interest  of  a  sum  of  money  to  oe  paid. in 
equal  proportions  annually  to  his  mother  and  sisters  :  with  ulterior 
bequests  in  favour  of  the  children  of  his  sisters,  and  then  added  the 
following  words :  ^^  I  desire  in  the  proportions  already  noticed,  that 
my  mother  and  sisters  be  the  residuary  legatees."  Upon  a  bill  being 
filed  by  the  children  of  the  testator's  sisters,  praying  that  their  ii^te* 
rests  in  the  residue  might  be  declared,  Sir  J,  LeacA,.V.  C.  decided, 
that  the  mother  and  sisters  took  the  residue  absolutely:  observing, 
^^  I  cannot  add  to  this  will  upon  .conjecture.  The  mother  and  sis- 
ters are  to  be  the  residuary  legatees,  m  the  proportions  already  no- 
ticed :  that  is,  in  equal  proportions.  If  he,  (the  testator)  meant  that 
his  mother's  share  of  the  residue  should  survive  to  the  sisters  and 
their  children,  he  has  unfortunately  omitted  to  express  that  inten- 
tion.(jp) 

2.  We  shall  here  add  some  cases  forming  a  class  distinct  from 
the  foregoing,  but,  like  thefii,  illustrative.of  the  preceding  rule  eight ; 
and  in  which  cases,  although  the  inference  of  the  testator's  inten- 
tion was  not  so  strong  as  in  the  preceding  clas»,  yet.  there  was 
ground  of  inference  that  the  intention  was  probably  such  as  the  le- 
gatee over  suggested ;  nevertheless,  as  the  inference  in  favour  of 
that  intention  was  not  necessary  and  indubitable,  the  Court  could 
not  help  the  plaintifi*. 

Thus  in  Frederick  y.  HaU,(q)  the  testator  bequeathed  all  his  per- 
sonal estate,  except  his  plate,  "  which  is  hereinafter  given  to  my 
daughter,"  to  his  wife;  with  limitations  over  after  her  death ;  and 
took  no  fl^rther  notice  of  his  plate.  The  question  was,  whether  this 
amounted  io  a  bequest  to  the  daughter ;  and  Lord  Loughborough  de- 
cided in  the  negative,  observing  that  he  saw  no  manner  of  giving 
the  plate  to  the  daughter,  nor  any  implication  for  that  purpose: 
non  constai  whether  it  was  to  go  over  by  executory  devise,  like  the 
rest  of  the  property,  or  to  her  absolutely. 

Another  case  is  Upton  y.  Lord  F€rrer$.(r).    There  the  late  Lord 
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Ferrers  bequeathed  certain  parts  of  his  persoDietl  estate,  adding  the* 
following  exception,  ("  except  my  four  opera  shares,  and  my  furni- 
ture in  High-street,  Mary-U-bone,  and  those  jewels  of  the  late  Lady 
Ferrers  desired  to  be  given  to  her  grandson  Robert  SewaUis  Shirley^ 
for  his  wife,  if  he  married  to  please  his  guardians  or  parents  then 
living.")  .  In  a  subsequent  part  of  his  will,  the  testator  used  the 
words  ^'  in  my  will  or  my  codicil."  After  the  testator's  death  a  paper 
in  the  hand-writing  of  Lady  Ferrers  was  found  among  the  testator's 
pfapers  in  the  following  words :  **  I  suppose  you  will  secur.e  the  dia-  . 
mond  ear-rings  and  five  pins,' and  my  Mocco  watch  to  jR.  S.  Shirley, 
our  grandson  for  his  wife,  so  that  they  cannot  be  worn  by  any  body 
else,  as  those  that  were  mine  you  will  do  as  you  please."  The 
grandson  claimed  the  jewels  comprised  in  the  exception,  upon  the 
ground  that  the  words  of  the  exception,  joined  with  the  terms  of 
the  paper  writing  amounted  to  a  gift  by  implication.  But  Sir  fVilr 
liam  Grant,  M.  R.  was  of  a  different  opinion  ;  and  declared  that  he 
could  not  supply  the  omission. 

So  in  Walker  v.  Watis,{s)  the  testator  George  Walker,  by  his  wilt, 
directed  that  his  wife  should  have  liberty  to  occupy,  hold  and  enjoy 
the  dwelling  house  at  Liverpool  he  then  lived  in,  for  <Hie  twelve- 
month ;  provided  she  continued  so  long  in  Liverpool,  '^  Item,  I 
order  and  direct  my  executors  to  pay  and  tq  allow  unto  my  said 
wife  one  guinea  weekly  and  every  week  during  her  stay  in  Liverpool^ 
for  and  towards  household  expenses."  The  widow  received  a  guinea 
a  vveek  for  a  year  after  the  testator's  death ;  and  continuing  to  reside 
in  Liverpool,  filed  her  bill  claiming  to  be  entitled  to  a  guinea  a  week 
as  long  as  she  should  reside  there.  But  Lord  Loughbor<High  dis- 
missed the  bill, '  observing  that  it  would  be  giving  a  vast  effect  to 
the  words  to  suppose  he  meant  her  to  have  a  guinea  a  week  during 
her  life.  He  supposed  her  to  live  a  year  in  lAverpool;  and  gives 
her  a  guinea  a  week  towards  the  household  expenses. 

In  the  two  classes  of  cases  discussed)  the  inference  of  intention 
was  more  or  less  strong,  but  because  it  was  not  necessary  and  in- 
dubitable»  the  Court  would  not  aid  the  supposed  intention,  conceiv- 
ing it  would  be  assuming  the  power  of  making,  rather  than  constru- 
ing, the  wills.  But  where  the  inference  of  intention  is  necessary,  or 
unavoidable,  that  the  testator  intended  the  legatee  to  take  on  an 
event  not  accurately  described,  the  Court  will,  as  we  have  seen  in  a 
preceding  section,(0  if  the  .event  happen,  aid  the  defect  by  implying 
the  necessary  words. 

3.  In  the  next  place  we  shall  illustrate  rule  the  tenth,  that  where 
a  will  contains  two  clauses,  totally  inconsistent  and  incapable  of  re- 
concilation,  the  latter  shall  have  the  preference ;  the  first  deed  and 
the  last  will  being  always  to  take  place. 

Thus  in  Sims  v.  Doughty, {u)  Peregrine  Sims  made  a  very  incor- 
rect will,  with  several  alterations  and  interlineations,  whereby,  after 
reciting  that  his  son  James  Renat  Sims  was  indebted  to  him  in  two 
several  sums  of  3001.  on  his  bond,  and  on  a  lease  of  a  house  making 
together  600Z.  added  these  words,  ''  (which  sums  making  together 
six  hundred  pounds,  I  give  equally  to  my  daughters  Mary  and  Eli- 
zabeth :")  the  words  six  hundred  pounds  were  run  through  with  a 

(0  3  Vcs.  132.         (/)  Sect  VIL  of  this  chap,  ntfira,  p.  309.       («)  5  Vcs.  24a. 
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pen,  and  then  followed  these  words,  *'  and  in  two  hundred  pounds 
upon  his  note  making  together  dOO{. :"  then  another  clause  was  run 
partly  through  with  a  pen  and  partly  left :  after  which  the  following 
words  were  added,  '^  and  it  is  my  will,  that  the  interest  of  the  said 
8002.  shall  be  paid  by  my  executors,  as  the  same  is  received,  unto 
my  syaid  ddughterjs  Mary  and  Elizabeth  Sims ;  and  that  the  said  princi* 
.  pal  sun)  o{  eight  when  paid  off  and  discharged  shall  be  for  the  bene- 
fit of  my  daughters  Mary  and  Elizabeth  and  son  Edward  Sims; 
and  I  do  hereby  give  and  bequeath  the  same  accordingly  to  them." 
The  daughters  filed  their  bill  against  the  acting  executor ;  claiming 
the  debt  due  from  the  testator's  son. in  equal  shares;  but  Lord 
Aloankyj  M.  ft.  decided  that  it  was  divisible  among  them  and  the 
testator's  son  Edward  or  his  personal  representatives.     His  Lord- 
ship after  observing  that  the  will  was  almost  incomprehensible,  said  ; 
^  The  rule  with  regard  to  eases  of  this  sort  is,  if,  upon  a  general 
view  of  the  will,  I  can  collect  the  general  intention,  or  any  one  par- 
ticular object,  and  th^re  are  expressions  in  the  will  in  some  degree 
militatinff  with  it,  if  I  plainly  see  those  expressions  are  inserted  by 
mistake,  I  jbay  reject  them.    But  I  cannot  reject  any  words,  unless 
it  is  perfectly  clear  they  were  inserted  by  mistake  ;  and  if  two  parts 
of  a  will  are  totally  irreconcileable,  I  know  of  no  rule  but  by  tak* 
ing  the  subsequent  words,  as  an  indication  of  a  subsequent  inteit- 
tion.    The  Court  is  in  a  dilemma,  and  cannot  act  at  ajl  unless  it 
does  that." 

The  ^ader  will  find  a  remarkable  instance  in  the  case  of  Doe  v. 
Leicester,{x)  of  the  application  of  the  rule  that  subsequent  words  in 
a  will  shall  prevail  over  prior  inconsistent  eji^pressions.  There  the 
testator  devised  real  estate  to  trustees  and  the  survivor^  his  heirs 
and  assigns,  upon,  trust  to  pay  urUo^  or  permit  and  suffer  his  niece 
Jinn  Cde  to  ham^  receivey  and  take  the  rents  and  profits  for  her  life, 
with  remainders  over.  The  question  was,  whether  the  legal  estate 
passed  to  the  trustees  or  to- the  niece :  And  Lord  Mansfidd^  C.  J.,  in 
pronouncing  judgment,  said ;  ^'  This  case  might  be  argued  and  con- 
sidered for  ever,  without  advancing  it  at  all,  in  law,  reason,  or  pre- 
cedent. But  as  it  happens,  in  this  will,  the  last  words  are  ^^  permit 
.  and  sivffeTy^  which  give  the  ctstvi  que  trust  a  legal  estate  }{y)  and 
the  general  rule  is,  that  if  there  be  a  repugnancy ;  the  first  words 
in  a,  deed,  and  the  last  words  in  a  will,  shall  prevail ;  consequently, 
for  want  of  a  better  reason,  we  are  forced  to  say  that  we  think  this 
will  gives  the  legal  estate  to  the  party  beneficially  interested." 

But  where  the  repugnant  words  cannot  be  reconciled,  the  will  af- 
fording no  jclue  to  expound  the  uncertain  meaning  of  the  testator, 
the  bequest  must  necessarily  be  void  for  uncertainty. 

Thus  in  Mohun  v.  Mohun,{zy  John  Mohun^  being  possessed  of 

(x)  2  Taunt  109. 

(y )  It  is  scarcely  neceanry  to  remind  the  learned  reader  that  it  has  long  been  an 
established  rule  ot  construction,  that  where  there  is  a  devise  to  trustees  merely  /o 
receive  the  rents,  &d  or  to  fiermU  and  nvffer  the  beneficial  owner  to  receive  and 
take  them  ;  there*  unless  circumstances  require  a  contrary  construction,  as  where 
the  trust  is  for  the  benefit  of  a  married  woman,  tt^  u»e  or  legal  estate  is  executed  in 
the  beneficial  owner,  the  trustees  or  devisees  merely  taking  the  teiain  to  serve  the 
tiff;  but  where  the  trust  is  lopay  over  the  rents,  &c.  the'  use  is  executed  in  the  ' 
tru»tee9,  (z)  1  Swans.  201.;  and  see  Bowman  v.  MUSanke,  1  Lev.  130 ; 

and  the  references.in  note  to  the  principal  case,  1  Swans,  p.  203, 

VOL-  II.  T   t 


330  Of  the  Construction  [Ch.  XXI. 

r^al  and  personal  estate,  made  his  will  duly  attested  in  the  following 
words  :  '*  I  leave  and  bequeath  to  all  my  grandchildren  and  share 
and  share  alike  :"  and  then  added  the  following  codicil ;  **  and  fur- 
ther, I  appoint  Thomas  Harwell  and  Thomas  Eggleston  my  trus- 
teies  for  all  my  grandchildren  and  nieces."  It  was  urged  on  behalf 
of  the  grandchildren,' that  the  person  who  wrote  the  will  for  the  tes- 
tator by  mistake  transposed  the  words  "  all  to,"  and  wrote,  "  to  all 
my,"  &c.  instead  of  "  all  to,"  &c.  But  Sir  William  Grant,  M.  R. 
dismissed  the  bill  of  the  grandchildren,  observing,  **  This*  instrument 
presents  ambiguity  of  every  kind  both  in  the  subject  and  in  the  ob- 
jects of  the  bequest ;  who  are  to  takcj^md  what  is  to  be  taken.  The 
Court  cannot  insert  or  transpose  words  for  the  purpose  of  giving  a 
meaning  to  instruments  which  have  none." 

Nevertheless,  though  bequests  are  apparently  repugnant,  yet  the 
Court  will  endeavour,  by  reference  to  the  rest  of  the  will,  to  give 
each  a  consistent  meaning. 

Thus,  in  Adams  v.  CIarfte,(a)  the  testator  having  bequeathed  se- 
veral specific  legacies  to  various  persons,  gave  also  specific  lega- 
cies to  his  grandchildren  ;  which  latter  legacies^  were  directed  to 
be  paid  at  the  respective  ages  of  twenty-one  years  or  days  of  mar- 
tiage  of  the  grandchildren.  By  a  subsequent  clause  in  his  will,  the 
testator  appointed  that  all  the  legacies  thereby  given  should  be  paid 
within  one  year  after  his  death.  Upon  the  bill  of  the  grandchildren 
for  the  payment  of  the  legacies  to  them  within  the  year  after  the 
death,  notwithstanding  they  were  under  age  and  unmarried,  the 
Court  determined  that  the  subsequent  clause,  which  a()parently  con- 
tradicted the  direction  for  the  payment  of  the  grandchildren's  lega- 
cies, must  be  construed  so  as  not  to  be  .repugnant  to  any  former 
clause  in  the  will ;  and  therefore  that  it  must  be  considered  as  re- 
lating to  the  legacies  not  given  to  the  grandchildren. 

The  last  case  illustrates  the  first  rule  before  given. 

In  the  case  of  Thackery  v.  HampsonJb)  the  bequest  was  to  the 
testatrix's  two  granddaughters  in  trust  till  they  came  of  age  or  mar- 
ried, which  should  first  happen,  the  interest  to  be  received  in  the 
mean  time  and  paid  them  :  but  if  one  of  them  died  before  marriage 
or  of  age,  ihep  to  go  to  the  survivor  or  her  child  or  children ;  but 
should  they  both  die  leaving  no  issue,  the  testatrix  then  gave  them 
the  power  to  leave  it  by  will,  as  they  should  think  proper.  Ujwn 
the  question,  what  interest  the  granddaughters  took  under  this  be- 
quest. Sir  John  Leach,  V.  C.  after  observing  that  it  was  impossible 
to  reconcile  the  different  expressions  in  this  codicil,  if  they  were  to 
be  literally  understood,  said,  thht  the  testatrix's  plain  intention  was, 
that  if  either  died  before  twenty-one  and*unmarried,  her  share  should 
ffo  to  the  other  granddaughter,  if  she  were  living;  or,  if  she  were 
dead,  to  any  child  or^ children  she  might  have  left..  And  that  it  was 
not  safe  to  defeat  this  plain  expressed  intention  of  the  testatrix  by  a 
subsequent  ambiguous  {>asBage«  Both  granddaughters  having  lived 
either  to  marry  or  to  attain  twenty-one,  both  took  absolute  vested 
interests ;  and  the  testatrj^  must  be  intended  by  the  expression, 
'*  should  they  both  die  leaving  no  issue,"  to  have  meant  a  dying 
without  issue  before  the  shilres  became  absolutely  vested. 

(a)  9  Mod.  154w  {6)  2Sim.  & Stu,  214. 
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.  We  may  here  add  the  case  of  Burdeii  v.  Y<nmg,{c)  There  Tho- 
mas  Sutton  bequeatlied  as  follows  :  "  I  give  to  my  wife  all  my  pet- 
S€mal  estate^  qftphat  nature  or  kind  the  same  may  be,  to  her  separate 
use  during  her  natural  life.  Item,  I  bequeath  to  my  grandson  d., 
and  to  my  granddaughter  B.,  10002.  9,  piece,  if  they  attain  the  age 
of  twenty-one,  or  shall  be  married;  but  if  they  die  before  that  age, 
&c.  then  to  charitable  uses.  After  the  testator's  death,  one  of  the 
grandchildrenj  having  attained  twenty*one  in  the  lifetime  of  the 
wife,  instituted  a  suit  in  Chancery  for  immediate  payment  of  the  le* 
gacy  of  1000/. ;  upon  which  the  questions  were,  whether,  according 
to  the  true  construction  of  the  will,  the  legacies  were  payable  when 
the- legatees  attained  twenty-one  or  married;  or  whether  the  inten- 
^on  was,  that  the  testator's  widow  should  enjoy  the  whole  personal 
estate  for  life ;  and.it  was  finallv  determined  in  the  Hou^e  of  Lords, 
that  the  legacies  were  not  .in  this  instance  payable  during  the  wi- 
dow's life. 

In  the  case  of  Bird  v.  Wdodf{d)  the  bequest  was  to  the  testatrix's 
daughter  for  life,  and  after  her  dea^h,  as  she  should  appoint ;  and  in 
default  of  appointment  to  the  testatrix's  next  of  kin,  to  be  consider- 
ed as  a  vested  interest  from  the  testatrix's  death,  except  as  to  any 
child  afterwards  born  of  her  daughter.  The  daughter  having  died 
without  having  had  any  child,  and  without  executing  any  appoint- 
ment, it  was  held  by  the  .Vice  Chancellor^  Sir  John  Leach,  that  the 
persons  who,  at  the  testatrix's  death,  would  have  been  her  next  of 
kin  if  her  daughter  had  been  then  deadwUhout  children,  were  plainly 
intended  here.  The  daughter  could  n'ot  be  such  next  of  kin ;  for 
the  persons  intended  were  to  take  at  her  death;  and  the  persons 
intended  must  have  been  living  at  the  death  of  the  testatrix,  for  their 
interests  were  then  to  be  vested. 

We,  thirdly,  proceed  to  adduce  instances  of  construction  of  par- 
ticular words  and  phrases. 

1.  Where  the  interest  or  produce  of  a  legacy  is  given  to,  or  in 
trust  for  a  legatee,  or  for  the  separate  use  of  such  legatee,  without 
limitation  as  to  continuance,  the  principal  yf\\\  be  considered  as  be- 
queathed also. 

Thus,  in  EUon  \i  Sheppard,(d)  Mary  Tru&^&oti;  bequeathed  2000/. 
to  trustees,  in  trust  to  pay  the  produce  to  her  daughter  Mary  Elton, 
for  her  sole  and  separate  use  ;  and  she  empowered  her  daughter  to 
dispose  of  the  2000/.  as  she  should  by  will  or  writing  appoint.  The 
testatrix  also  gave  the  residue  of  her,  personal  estate  to  the  same 
trustees,  in  trust  to  pay  the  produce  to  Mary  Elton  for  lifej  her  re- 
ceipt alone  to  be  a  sufficient  discharge  ;  and  after  her  death  in  trust 
to  pay  the  interest  te  testatrix's  grand-daughter,  the  plaintiff,  for 
life ;  and  in  case  her  grand-daughter  died  leaving  a  child  or  chil- 
dren, she  empowered  bor  to  dispose  of  such  residue  to  such  child  or 
children  as  she  should  think  fit ;  but  if  she  died  without  leaving  any 
child,  the  testatrix  gave  the  residue  to  the  children  of  her  brother 
W.  Sheppard.  The  20001.  was  set  apart,  and  Mary  the  daughter 
died  without  making  any  appointment.  JIfart/  the  grand-daughter 
claimed  the  20001.  as  part  of  the  personal  estate  of  her  mother.  And 

U)  9Mod.  93.   SBra  P.  C.  54  5:  C.  (rf).2  Sro.  &Sttt.  40^ 

(tf )  1  Bro.  C.  C.  532 ;  sec  al«o  Page  v.  Leafiingwelt.  18  Ves.  463-46^. 


332  Of  the  Construction  [Ch.  XXI. 

Sir  Thomas  SeweU^  M.  R.  was  of  opinion,  that  the  words  bequeath*^ 
ing  the  produce,  being  unaccompanied  by  words  limiting  the  diura- 
tion  of  the  trust,  gave  the  legatee  an  absolute  interest,  thdt  the  sub- 
sequent words  giving  a  power  of  appointment,  were  merely  aa 
anxious  expression  of  intention  to  give  an  uncontrollable  power  of 
disposition. 

Again,  in  FhUipps  v.  Chamberlalne[e)  Ber^amin  Bond  Hopkins^ 
gave  the  residue  of  his  real  and  personal  estate  to  trtfstees,  to  con- 
vert into  money  and  invest  in  government  or  real  securities ;  and 
proceeded  thus  :  "  I  will  and  direct,  that  my  said  trustees,  or  the 
survivor,  &c.  shall  pay  all  the  rest,  residue,  and  surplus  of  the  ditn- 
dends  and  interest  of  the  stocks,  ftinds,  and  securities,  which  shall 
be  vested  in  them,  and  shall  remain  from  time  to  time  after  answer- 
ing the  the  several  purposes  aforesaid,  unto  and  aHiongi  share  and 
share  alike,  my  daughter  C.  ff.  Hopkins^  my  nieces  Elizabeth  and 
Marianne^  and  my  son  Henry  Turner,  and  the  survivor  of  them, 
each  share  to  be  paid  them  as  they  severally  attain  twenty-one ; 
and  if  any  one  of  the  said  four  persons  shall  die  before  they  attain' 
twenty-one,  the  share  of  the  deceased  shall  be  divided  equally  be- 
tween the  two  survivors ;  or  should  three  out  of  the  said  four  per- 
sons die  during  their  minority,  the  survivor  is  to  be  entitled  to  the 
whole  residue  and  surplus  aforesaid.  The  question  was^  whether  the 
capital  passed  to  the  legatees  ?  And  Lord  Alvanley,  M.  R^  was  of 
opinion,  that  it  did  ;  and  that  the  bequest  of  the  dividends  to  the 
trustees  and  their  heirs,  &c.  ypon  trust  to  pay  it'from  time  to  time, 
without  any  limitation  of  duration,  would  carry  the  whole  interest, 
even  without  the  aid  of  the  subsequent  part  of  the  clause,  directing 
the  shares  to  be  paid  at  twenty-one  with  benefit  of  survivorship  :  and 
his  Lordship  observed,  that  if  the  legatees  were  to  take  for  life  only, 
their  deaths  under  twenty-one  would  be  of  no  consequence,  and 
there  could  be  nothing  for  the  survivors  to  take. 

Again,  in  Rawlingsv.JenningSy{f)  John  Jennings  bequeathed 
thus :  "  Unto  my  wife  Alice  Jennings  2001.  per  year,  being  part  of 
the  monies  I  now  have  in  Bank  security,  Entirely  for  her  own  use 
and  disposal,  with  all  my  household  furniture,  &cJ"  Sir  WUKam 
Grant  was  of  opinion,  that  the  widow  was  entitled  to  the  absolute 
interest  in  so  much  capital  stock  as  would  produce  2001.  a  year,  and 
not  to  annuity  for  life  ;  that  the  circumstances  that  the  testator  gave 
expressly  a  life  interest  to  another  legatee,  and  that  the  bequest  of 
2001.  a  year  was  coupled  with  the  absolute  bequest  of  furniture,  &c. 
were  in  favour  of  that  construction. 

So  in  Adamson  v.  Armitage,{g)  Benjamin  Haigh  made  the  follow- 
ing codicil  to  his  wilh  '^I  give  unto  my  veiy  trusty  and  valuable 
servant  Lydia  Adamson  the  balance  of  my  account  in  Mr!  Downr 
ing^s  hands,  with  the  interest  thereon,  to  be  vested  by  my  executors 
in  the  hands  of  trustees  whom  they  shall  choose  an<)  name,  the  in- 
come arising  therefrom  to  be  for  her  sole  use  and  benefit."  And 
Sir  WiUiam  Grant  was  of  opinion  that  the  legatee  was  entitled  to 
the  absolute  interest  in  the  fund;  observing,  <f  In  the  case  of  a  de- 
vise of  reality,  words  of  limitation  must  be  added  to  give  more  than 
an  estate  for  Ufe.    Jn  the  case  of  personalty,  words  of  qualification 

(e)  4  Ves.  53, 54  SB.  (/)  13  Ves.  39.  (^ )  19  Ves.  416. 
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are  required  to  reBtrftin  the  intent  and  duration  of  the'  interest. 
Primafade^  a  gift  of  the  produce  of  a  fund  is  a  gift  of  that  produce 
in  perpetuity :  and  is  consequently  a  gift  of  the  fund  itself;"  and. his 
Honour  was  also  of  opinion,  that  the  bequest  in  the  first  part  of  the 
codicil  of  the  entire  fund  was  not  reduced  to  a  life  interest  by  the 
subsequent  words. 

^  likewise  in  Stretch  v.  fVatkins^ih)  the  testator  James  Stretch 
bequeathed  thus:  ^^To  my  daughter  Jjnna  Stretch  1202.  per  annum, 
(that  is  to  say,)  the  interest  of  4000/.  of  my  three  per  cen^.  consoli- 
dated annuities;  it  is  my  wish  and  will  that  the  interest  as  it  becomes 
dae,  be  added  to  the  principal  till  she  attain  the  age  of  twenty-^ne 
years,  .etcept  201.  per  annum  to  find  clothes,  &c. ;"  and  the  testator 
added  .a  similar  bequest  to  his  daughter  Mary :  and  Sir  Thomas 
Plumer,  V.  C,  determined  that  the  bequest  of  the  interest  passed 
the  principal. 

A  similar  decision  was  made  in  CUmgh  v.  Wynne^{i)  where  the 
bequest  in  the  will-  of  Watkin  Wynne  was  in  the  following  words : 
^y  The  interest  of  the  remainder  (after  all  my  just  debts  may  be  paid) ; 
I  give  and  bequeath  to  my  mother,  A.  S.  fVynne^  for  her  life ;  and 
at  her  decease,  to  Miss  Catherine  Clough,^^ 

-  If,  however,  from  the  nature  of  the  subject,  or  the  context  of  the 
will,  it  appear  that  the  produce  or  interest  of  the  fund  was  only  in- 
tended for. the  legatee,  the  gift  of  the  interest  will  not  pass  t)ie 
principal. 

Thus  in  Hamitton  v.  Lloydj{Kj  the  testatrix  having  a  mortgage 
for  4000L  upon  the  estate,  of  which  the  defendant  her  brother  was 
tenant  for  life,  and  having  also  his*  bond  for  12011.  arrears  of  interest 
upon  that  mortgage,  bequeathed  thus :  <^I  give  to  my  brother  Uoydf 
the  arrears  of  my  mortgage  upon  his  estate ;  likewise  a  bond  from 
him  in  my  possession,  to  be  delivered  tQ  him."  The  question  was, 
whether  these  words  included  the  principal  money  due  upon  the 
mortgage  4  and  Lord  Loughborough  decided  in  the  negative,  con- 
ceiving that  the  intention  of  the  testatrix  to  give  the  arrears  only 
was  clearly  and- accurately  expressed.*  '       • 

Again,  in  Innes  v.  MUchell,{I)  Willitm  Innes,  having  bequeathed 
several  annuities 4md  directed  the  mode  of  payment  by  investing  a 
convenient  sum,  by  a  codicil  made  the  following  bequest:  "I  give 
«  to  Janet  Innes  2002.  a  year. for  tbd  use  of  herself  and  trhildren,  which 
annuity  is  to.  be  paid  out  of  my  general  effects,  until  it  be  conve- 
nient to  my  executrix  and  executors  to  invest  50001.  in  the  funds  in 
lieu  thereof^  for  her  and  their  use^and  to  the  longest  liver  of  her 
.  •  and  her  children,  subject  to  an  equal  division  of  the  interest,,  while 
more  than  one  of  them  is  alive."  >  The  question  was,  whether  the 
principal  or  interest  only  of  50001.  was  given  by  the'codicil;  and 
Sir  WUliam  Grants  M.  R.,  observing  upon  the  difficulty  of  forming 
any  decisive  opinidn  upon  a  oodicil  so  obscurely  penned,  expiessed 
his  opinion  to  be,  that  the  testator  intended  to  give  an  annuity  ouly, 
to  h*e  divided  among  the  legatees,  uptil  ihere  was  one  survivor  i  and 
then,  that  such  survivor  was  to  receive  the  whole' interest (m) 

(h)  1  Mad.  353.  .  (t)  2  Mad.  188.  (k)  2  Ves.  jun.  416. 

(0  6  Vet.  464  (m)  See  also  Mmnock  v.  fforton,  7  Yea..  391-8. 
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In  the  case  of  Lewis  ▼.  Leu>i$J{fCj  cited  by  Sir  IViUiam  Chrantt 
M.  R.  in  his  decision  in  the  case  next  stated,  Thomas  Lewis  be- 
queathed to  two  persons  a  sum  of  above  dOOOf.  upon  tru6t  to  apply 
the  dividends  and  interest  to  the  maintenance  of  the  plaintiff,  until 
bis  a^e  of  twenty-one,  and  afterwards  to  pay  the  whole  of  the  divi* 
dends  to  him  for  life ;  and  he  authorized  the  trustees,  at  any  time 
before  the  plaintiff  should  attain  the  age  of  twenty-six,  to  raise  any 
sum  not  exceeding  600/.,  and  to  apply  and  dispose  of  the  same  towards 
or  in  order  to  the  preferment  or  advancement  in  life  of  the  plaintiff,, 
or  his  other  occasions,  as  they  should  think  proper.  After  a  decree 
directing  the  accounts,  the  plaintiff,  having  attained  twenty*one 
petitioned  for  payment  of  the  600L  as  an  absolute  bequest  to.  him; 
but  Lord  Thurlow  directed  an  inquiry,  what  were  the  circumstances 
and  situation  of  the  petitioner,  and  whether  they  required  the  advance- 
ment of  any  and  what  part  of  the  sum  of  600/.  before  he  should  at- 
tain twenty-six :  and  the  Master  was  ordered  to  state  his  opinion 
thereon  to  the  Court. 

In  the  case  of  Robinson  v.  Cleator^{o)  wherein  the  above  casp 
is  cited,  Margaret  Mkinson  by  will  directed  that  all  the  residue  of 
her  real  and  personal  estate  should  remain  in  trust  for  her  nephew 
and  godson  George  Rowland  JVidudson  ajad  his  heirs  ;  and  that  her  • 
trustees  should  pay  to  him  half-yearly  the  interest,  dividends,  and  ^ 
annual  proceeds  thereof  during  the  term  of  hiB  natural  life.  She 
then  proceeded  thus  :  '<  At  the  same  time  I  vest  a  power  in  my  tru^ 
tees,  that  in  case  they  should  see  it  would  be  for  his  benefit,  to  ad- 
vance him,  when  they  may  have  it  in  their  power,  any  part  ef  the 
principal  of  such' residue  for  his  advancement  in  life,  th&t  they  will 
net  withhold  from  my  said  nephew  such  assistance  as  they  may  deem 
necessary ;  but  in  case  no  part  should  be  advanced,  then  I  direct, 
that  my  said  nephew,,  leaving  lawful  issue,  that  the  said  residue 
shall  be  divided,  share  and  share  alike,  among  such  issue  as  lie  may 
have ;  but  in  cas^  my  said  nephew  should  die,  leaving  no  •  lawful 
issue,  then  1  direct  the  same  to  remain  in  trust  in  like  manner  for 
the  benefit  of  his  two  brothers."  The  qtiestiw  was,  what  estate 
and  interest  the  nephew  took  in  the  residue  of  the  real  and  personal 
estate:  and  Sir  WiUiam  Grants  M.  R.,  said,  he  had  no  objection  to 
make  such  an  order  as  bord  Thurlow  had  in  the  case  he  cited,(jp) 
which  was  a  confirmation  of  his  own  opinion,  that  the  bequest  be-  . 
fore  him  could  not  be  considered  as  absolute  propertj^  even  under 
the  large  words  ^^  or  other,  occasions." 

2.  In  connection  with  -the  class- of  cases  last  noticed,  we  may  add 
one,  which  may  be  considered  as  nearly  the  converse ;  and  which  -. 
decides  that  the  bequest  of  so  much  money  due  upon  a  particular 
security  will  pass  the/^rinctpafonly,  and  no  part  of  the  interest  which 
may  be  owing  at  the  testator's  death,  or  at  the  period  when  the  will 
was  made. 

Thus  in  Roberts  v.  jrti/^n,(9)  OwenRebetts  bequeathed  to  his  son 
T.  Roberts^  200/.,  secured  by  a  giortgage  upon  the  estate  of  M.^ejii 
all  the  messuages, lands  and  tenements  for  securing  the  same.  And 
Lord  Hardwieke  decided  that  the  principal  only  of  the  mortgage 

(n)  21  Jan.  1785.  Rer.  Lib.  1784  fa  89.  reported  in  1  €ox,  C.  C.  163.  . 
(o)  15  Vet.  526.  {fi)  Seelastcase.  (?)  3  Atk.  113. 
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passed,  and  not  the  interest,  either  from  the  execution  of  the  will,  or 
the  death  of  the  testator,  or  any  other  time  :  his.  Lordship  said^  that 
if  a  man  gave  3002.  due  on  bond,  that  did  not  carry  the  interest  in-r 
curied  iii  his  lifetime,  because  it  was  quite  doubtful  what  it  might 
amount  unto,  from  the  uncertainty  of  the  life  of  the  testator;  and 
the  rule  of  construction  was,  that  where  there  was  a  devise  in  ex- 
press words,  the  subsequent  general  words  should  not  extend  it  fur- 
ther than  the  natural  meaning  of  the  preceding  ones. 
3.  We  proceed  to  consider  the  import  of  the  word  "  legacy."  \ 
This  word,  though  properly  applicable  to  bequests  of  personal  es- 
tate only,  has,  nevertheless,  been  extended  to  property  not  techni- 
cally within  its  import,  in  order  to  effectuate  the  intention,  so  as  to 
include  rtd  property  and  annuities. 

Of  the  former,  the  case  of  Harddcre  v.  JSrash{r)  is  an  instance. 
There  Charles  StvUfidd  bequeathed  to  his  son  Robert  1501.,  when  of 
age ;  and  to  his  daughter  Elizabeth  the  like  sum  when  she  arrived 
at  twenty-one.    He  then  gave  to  his  wife  aU  the  remainder  of  his 
estate  and  effects-for  life ;  after  which  he  proceeded  thus :  "Like- 
wise it  is  my  will  and  pleasure,  and;  I  hereby^  ordain  it,  that  at  the 
decease  of  my  wife  EKzabeii^  the  copyhold  estate  of  mine,  situate 
at  CockhiUy  Ratcliffe  Highway,  shall  fell  unto  my  son  Robert  for  bis 
sole  use  and  benefit;  likewise  a  freehold  estate  at  Poplar^  &c.,  at 
the  decease  of  my  wife  EUzdbethyBhBll  be  given  to  my  son  -Robert 
as  aforesaid  ;  likewise  I  ordain,  that  after  the  decease  of  my  wife, 
that  copyhold. messuage,  &c*  situate  at  Agplor,  ^c.  (another  house^) 
shall  be  given  unto  my  daughter  Elizabeth  for  her  own  use  and  be- 
nefit as  aforesaid ;  but  in  case  either  or  both  of  my  childrejfi  should  die 
before  the  decease  of  my  wife,  then  those  legadeSy  which  are  here  left 
•  them,  shall  return  unto  my  wife  Elizabeth  lor  .her  sole  use  and  bene- 
.fit»  and  for  her  to  dispose  of  fireely,  as  she  might  think  fit."    Robert 
died  in  the  lifetime  of  the  testiator's  widow,  under  age  and  without 
.  issue,  leaving  his  sister  EHzabdhy  his  heir  at  law.    The  widow, 
•opon  the  testator's  death,  was  admitted,  to  the  prcniises  in  litiga- 
tion ;  and  a  question  arose,  whether,  in  the  concluding  clause  of 
the  will,  the  words  those  legacies  extended  to  the  real  estate  .given 
to  the  son,  so  as  to  entitle  the  widow  to  the  remainder  in  fee ;  or,' 
whether  they  were  only  applicable  to  the  pecuniary  legacies  before 
given;  and  the  Court  decided  that  they  did.    Lord  Kenyan,  C.  J., 
in  delivering  the  opinion  of  the  Court,  observed,  the  word  retwm 
was  not  indeed  very  correct ;  but  it  was  not  too  much  to  say,  that 
in  this  will  it  referred  to  part  of  that  general  mass  before  given  to 
the  wife.(«)  .  ' 

A  fortiori,  the  term  "  legacy"  will  be  applicable  to  an  "  anntitty." 
Thus,  ii^  Sibley  v.  Perry,{t)  Samad  Griffiths  bequeathed  to  his 
brother  Jt^n  Gt^^hs,  201.  sterling,  and  his  wearing  apparel,  and 
also  an  annuity  of  501.  a  year  for  life  ;  and,  after  giving  other  lega- 
cies, bequeathed  his  residuary  estate  in  trust,  to  be  laid  but  in  lands 
for  a  charitable  use  (which  was  void ;)  and  directed,  that,  if  any  of 
the  legacies  or  bequests  ^before  given  or  made  by  him,  should  lapse 
or  be  void  firom  the  death  of  parties,  or  on  account  of  the  Mortmain 


i 


r)  S  T.  R.  716.  {•)  And  sec  Ilofie  v.  Thy  lor,  1  Burr,  268. 
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Act,  or  for  any  other  cause,  bis  trustoe  should  dividiB  the  same 
Bjnong  the  ^^  other  legateeSy  iu  proportion  to  the  several  bequesto 
.  before  made  to-them."  The  question  was,  whether  the  annuitant 
was  entitled  under  the  above  bequest,  to  a  proportionate  share  of 
the  residue ;  and  Lord  Eldon  held,  that  the  annuitant  was  clearly 
entitled ;  observing,  ^'  the  rule  is,  that  an  annuitant  will  fall  urider  the 
general  character  of  legatee^  unless  there  be  something  to  show  that 
the  testator  distinguished  between  them,  as  in  iATannocft  v. i/(Of£on.rfi) 
Ijp  that  case,  I  founded  my&elf  upon  the  case  of  the  Duke  o( Bolton's 
will,  in  which  Lord  Thurlow  held,  that  legacies  being  charged  upon 
the  real  estate,  annuities  were  charged  upon  the  real  estate,  as  lega* 
cies."  '  ■     ■: 

In  the  following  case  otJSTannock  v.  Horton^  referred  to  by  Lord 
Eldon^  we  find,  that,  notwithstanding  the  word  '*  legacy"  will  com- 
prehend, annuities,  yet  the  extent  of  the  meaning  will  he  narrowed, 
when  the  intention  manifestly  requires  it.      .    • 

In  that  ca£fe,.  Thomas  ,JVonnan  gave  several  persons  a  mourning 
ring  each,  of  the  value  of  two  guineas ;  and,',  after  giving  several 
other  legacies  and  annuities,  he  declared  thai  the  legacies  and  Hn- 
iiuities  thereinbefore  given,  should  v^t  immediately  after  his  death 
in  such  of  the  kgateea  md  annuitants^  as  should  survive  i)im.  He 
then  bequeathed  to  his  son,  Robert  J^&rman^  4000J.  and  then  gave 
him  'during  his  life  the  interest  and  dividends  of  80002.  (by.  codieil 
altered  to  60002.)  three  per  ceni%  consolidated  Bank  annuities,  and 
directed  that  the  stock  shbul^d  be  invested  in  the  oaijaes  of  his  .exe^ 
cutor»,  who  after  bis  son'sjdeatK  should  transfer  60002.  {by  codicil  al- 
tered to  40002.)  part  of  the  stock  to  such  person^  &c.  aanis  son  should 
appoint,  and  pay  the  remainder  to  and  among  the  several  persons 
thereinbefore  mentioned,  to  wbomhe  (the  testator)  had  given  ^^  2^g(l- 
oies,"  rateably  and  iii  proportion  to  their  legacies.    The  testator 
also  directed- his  executors  to  "purchase  in  their  names  the  sum  of 
40002.  three  per  cents ;  and,  in  the  event  of  the  death  of  two  natu-. 
ral  children  of  his  late  i^n,  J.  Norman,  dying  under  tweoty-ondt 
further  directed  that  it  should  be  paid  to  and  among  the  persons 
thereinbefore  named^i  to  whom  he  had  given  legacies  (his  son  Robert 
Norman  excepted,)  in  the  like  manner  as  to  the  iihares  of  such  ca- 
pital stock  of  either  of  them  dying  before  attaining  such  age  (ex- 
cept as  afofesaid.)    The  testator  also  gave  the  monev  to  arise  from 
the  sale  of  a  freehold  house,  in  the  eveat*  of  /.  H,  Gorman  dying 
under  twentyn^ne,  to  be  divided  in  a  similar  manner.    The  residue 
of  his  estate  and  effects  the  testator  also  bequeathed  unto  and  among 
the  several  legatees^  thereinbefore  named,  in  proportion  to  their 
several  legacieSy  &c.  las  before.)    /L  Norman^  the  testator's  son, 
made  a  will,  but  without  exercising  his  power.    Two   questions 
arose ;  firsts  whether  the  personal  representative  of  Robert  J^ormanf 
in  respect  of  his  legacy  of  40002.  was  entitled  to  a  share  of  the  20002. 
the  surplus  of  the  stock,-  over  part  of  which  he  had  the  power  of  dia^ 
position.  Secondly f  whether  the  annuitants  and  thcLspecific  legatees 
of  rings,  &c.  were  entitled  to  participate  in  the  residue  with  the 
general  legatees.    And  Lord  Eldon  was  of  opinion  on  the  former 
question,  that  it  was  not  the  testator's  intention,  that  Robert  Nor-- 

{u)  The  next  case,  7  Ves.  391. 
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man  should  take  a  share  in  the  20001. ;  his  Lordship  thought  that 
as  at  the  time  of  distribution,  the  son  would  be  dead,  the  testator 
appeared  to  have  thought  he  had  so  given  that  surplus  as  to  exclude 
Robert ;  and  that  that  inference  was  confirmed  by  the  subsequent 
bequests,  where  a  similar  division  was  to  take  place ;  and  Robert 
was  expressly  excepted,  because  the  testator  conceived,  in  Che  mode 
of  giving  those  bequests,  Robert  was  not  suflUciently  excluded. 
Upon  the  second  point,  his  Lordship  was  of  opinion,  that  the  word 
legacies  would  take  in  all  kinds  of  legatees,  and  that  the  annuities 
were  in  a  sense  legacfies;  yet,  from  the  whole  context,  he  thought 
they  were  not  intended  to  take  a  share ;  and,  although  his  Lordship 
thought,  that  the  specific  legatees  were  not  intended  to. take  any 
share,  till  they  were  legatees,  and  there  was  no  phrase  to  charac- 
terize them,  upon  which  he  could  conjecture,  as  he  could  upon  the 
word  '<  annuities :"  and  that  the  best  construction  was,  to  give  the 
word  all  the  operation  it  would  have,  unless  there  were  something 
in  the  will  to  narrow  its  import.  The  annuitants,  therefore,  were 
excluded ;  but  the  specific  legatees  were  not. 

4.  We  next  consider  whether  leasehold  lands  will  pass  under  the 
words  <^  dllmy  lands  and  tenements." 

It  was  resolved  by  all  the  Judges,  absente  Richardson,  in  the  case 
of  Rose  V.  Bartlett  :(x)  that  if  a  man,  having  lands  in  fee  simple  and 
lands  far  years,  and  devise  aU  his  lands  and  tenements,  the  lands 
in  fee  simple  only  and  not  for  years,  will  pass  to  the  devisee  :  but, 
contra,  if  the  devisor  have  only  lands  on  lease  or  leases  for  years,  and 
no  property  in  fee  simple ;  for  if  the  leasehold  lands  were  not  al- 
lowed to  pass,  the  will  would  have  no  effect  and  be  void.  This  ge-* 
neralrule  has  been  acted  upon  and  acknowledged  in  several  instan- 
ces^ as  will  appear  from  the  cases  cited  below  i{y)  and,  although  it 
appears  to  have  been  misunderstood  and  disapproved  by  some  mo- 
dern Judges,  who  have  been  anxious  to  lay  hold  of  any  expression 
in  the  will^  to  exclude  its  operation,  it  is  now  well  established  ;  and 
the  following  cases,  with  the  exception  perhaps  of  Pistol  v.  Richard- 
Sony  form  exceptions. 

In  Addis  v.  Clement,{z)  Thomas  Addis,  being  seised  in  fee  sim- 
ple of  some  estates,  and  possessed  of  a  lease  for  years,  held  of  the 
church  of  Hertford,  of  other  lands  in  jD.  all  in  the  possession  of  A. 
and  B.  at  certain  rents ;  and  it  being  difficult  to  distinguish  the 
freehold  from  the  leasehold,  in  consequence  of  the  long  unity  of 
possession,  devised  all  his  messuages,  lands  and  tenements,  in  the 
parish  of  D.,  which  he  then  stood  seised  or  possessed  of,  or  any 
ways  interested  in,  and  which  were  in  the  possession  of  A.  and  B, 
unto  his  wife  for  life,  with  remainder  to  his  brother  and  Ihe  heirs  of 
his  body,  if  then  living  ;  with  other  remainders  not  properly  appli- 
cable to  the  settlement  of  leasehold  property.  The  question  was, 
whether  the  leaseholds  passed  :  and  Lord  King  held  that  they  did ; 
observing,  that  the  words  **  possessed  of  or  interested  in,"  properly 
referred  to  leasehold  estates  :  and  he  distinguished  the  case  from 

(x^  Cro.  CsLV,  292* 

(y)  Day  t.  Trig,  1  P.  Will.  286.     Davis  v.  Gibbt,  3  ib.  26.    Knotsford  v.  Gar- 
dintr,  2  Atk.  450.     Chapman  v.  Hart,  1  Ves.  sen,  271.     Thomhson  v.  Lady  Law- 
ley,  2  Bos.  &  PuL  315.  .y.  C.  5  Ves.  476.  (z)  2  P.  WiU.  465. 
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Rose  and  Bartlett,  in  which  those  words  were  not  to  be  found ;  that 
the  leasehold  being  always  renewable,  the  lessee  (the  testator)  con- 
sidered himself  as  having  a  perpetual  estate  in  the  lands,  or  a  kind 
of  inheritance. 

The  case  of  Pistol  v.  Richardson^{a)^  next  stated,  which  received 
a  contrary  decision  by  Lord  Mansfield^  is  so  extremely  like  the  last, 
that  if  it  were  not  from  the  circumstance  of  the  great  reluctance 
with  which  Lord  Mansfield  determined  that  the  leaseholds  did  not 
pass,  and  the  case  of  Addis  v.  Clement  not  having  been  cited,  it 
should  seem  the  latter  case  must  have  been  considerably  shaken. 
Subsequent  decisions,  however,  as  will  appear  in  the  ensuing  pages, 
have  followed  Addis  and  Clement,  not  considering  themselyes 
bound  by  Rose  v.  Bartlettj  except  where  the  words  of  the  devise 
were  precisely  the  same. 

In  Pistol  V.  Richardson,  the  testator  being  seised  of  freehold 
estates  of  considerable  annual  value,  and  being  also  possessed  of 
two  farms  held  under  leases  for  a  term  of  1000  years  each,  gave,  de- 
vised and  bequeathed  all  his  manors,  adowson,  &c.  and  all  his  mes- 
suages, lands,  tenements  and  hereditaments  whatsoever  and  where- 
soever, which  he  was  seised  of,  or  interested  in,  or  entitled  to,  lying 
and  being  within  the  several  counties  of  JV.,  C.  W.  and  Y.  to  bis 
son  for  life,  with  impeachment  for  wilful  waste,  with  remainder  to 
the  heirs  of  his  body.  The  case  was  twice  argued  in  the  King's 
Bench,  and  the  Court,  upon  consideration,  and  with  some  reluct- 
ance, determined,  that  the  leaseholds  did  not  pass ;  Lord  Mansfield 
observing,  that  although  the  words  of  the  devise  were  very  com- 

Erehensive,  yet  a  system  of  legal  construction  had  been  established 
y  former  cases,  (especially  Rose  y.  Bartlett  and  Davis  v.  Gibbs), 
which  precluded  them  from  considering. the  intention  of  the  testator 
on  the  words  of  the  devise,  as  they  otherwise  might  have  done,  and 
bound  them  in  their  decision. 

It  may  be  strongly  inferred  that*the  decision  of  the  Court  in  the 
last  case  would  have  been  the  other  way  had  a  single  authority 
been  adduced  in  support  of  the  better  judgment  of  the  Court ;  and 
it  is  to  be  regretted  that  the  case  of  Addis  v.  Ckment  was  not  cited, 
as  it  would  have  removed  the  difficulty  which  the  Court  felt  from 
the  established  rule  of  construction. 

The  case  of  Addis  v.  Clement  is  confirmed  by  that  of  Sir  James 
Lowther  v.  Lord  Charles  Cavendish.{b)  There  Sir  James  Lowther 
having  estates  of  inheritance  and  leaseholds  in  Cumberland,  devised 
thus  :  "  I  give  all  m^  manors,  lands,  tenements,  mines  of  coal  and 
lead,  rents  and  hereditaments  whatsoever  in  Cumberland  to  J.  Low- 
ther (the  plaintiff)  in  tail.  And  whereas  I  am  owner  of  several  bur- 
gage tenures  in  Cockersmouth,  it  is  my  will,  that  they  shall  not  be 
entailed,  as  I  have  done  my  other  estates  in  Cumberland;  and  there- 
fore I  devise  them  to  Sir  (VUliam  Loivther  and  his  heirs  ;"  and  the 
testator  appointed  Sir  William  executor  and  residuary  legatee.  The 
question  was,  whether  the  leaseholds  passed  to  J.  Lowther ;  and 
Lord  Keeper  Henley  determined  that  they  did :  observing  with  re- 
ference to  the  rule  in  Rose  v.  Bartlett,  that  he  could  see  no  reason 
why  the  words  ''  lands  and  tenements"  should  not  include  lease- 

(a)  2  P.  WUL  459.  in  note  to  the  preceding  case,  {b)  Amb.  356. 
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holds,  as  they  had  been  held  to  do,  where  other  words  were  added ; 
as  in  MUs  v.  Clemeni,  '<  lands  in  which  he  was  any  way  interest- 
ed." He  also,  remarked,  that  the  words  '^tmne^  and  renf»"  were 
material  to  pass  the  leaseholds,  as  it  would  be  strange  to  suppose 
the  testator  to  devise  the  profits,  without  the  lands  from  which  they 
flowed:  The  decree  was  affirmed  in  D.  P.(c) 

Again,  in  Turner  v.  Huslery{d)  the  testator  being  seised  of  tithes 
in  fee,  ai\d  possessed  of  leases  of  tithes  perpetually  renewable  with- 
out fine,  devised  all  his  lands,  tenements,  tithes,  die.  to  the  defend- 
ant ;  who  being  in  possession,  a  bill  was  filed  by  the  personal  repre- 
sentative, claiming  the  leasehold  tithes,  insisting  that  the  freehold 
tithes  only  passed  ;  But  Eyre,  Baron,  dismissed  the  bill,  observing, 
that  he  did  not  mean  to  deny  the  authority  of  Rose  v.  Partlett;  but 
he  could  not  build  upon  it,  and  take  the  construction  for  tithes  in 
the  principal  case,  which  was  there  applied  to  lands  ;  that  the  case 
oi  Addis  V.  dement  was  argued  from  the  intent ;  that  the  limitations 
in  the  principal  case  were  fit  for  aa  inheritance,  but  that  it  was  to 
be  inferred  thence  that  the  power  of  renewal  had  made  the  testator 
forget  he  had  not  the  inheritance.(e) 

So  also  in  Lane  v.  Earl  of  Stanhope,{f)  Henry  Bosvilky  being 
seised  and  possessed  among  other  hereditaments,  of  a  farm  partly 
freehold  and  partly  renewable  leasehold  in  the  parish  of  Bucklandj 
and  Buckland  Dane  in  Kent,  the  whole  of  which  he  had  leased  to  J* 
Smith  for  twenty-one  years  as  one  entire  farm,  at  the  yearly  rent  of 
702.  reserved  to  If.  BosviUe  and  his  heirs,  and  which  had  immemo- 
rially  been  let  as  one  entire  farm,  devised  all  his  manors,  messuages, 
or  tenements,  houses,  farms^  lands,  woodlands,  hereditaments,  and 
real  estate  whatsoever  and  wheresoever,  unto  Richard  Bettinson, 
and  his  assigns,  sans  tvastef  with  remainders  to  trustees  to  preserve, 
and  to  the  first  and  other  sons  of  R.  Bettinson  in  tail  general  succes- 
sively, with  similar  remainders  over  to  fViUiam  Lane  and  his  first 
and  other  sons  in  tail,  (who  died  without  issue  in  the  lifetime  of  R. 
Bettinson;)  with  remainders  over  to  the  plaintiff  jDIohum  Lane  for 
life,  with  divers  remainders  over.  The  testator  bequeathed  the  re- 
sidue of  his  personal  estate  to  R.  Bettinson^  whom  he  appointed  sole 
executor.  After  the  testator's  death,  iZ.  Bettinson  entered  into  pos- 
session, and  let  .the  farm  in  question  as'  one  farm,  at  an  entire  rent 
reserved  to  him  and  his  heirs.  Upon  his  death,  without  issue  and 
intestate,  administration  was  granted  to  his  only  sister  Helen  Bettinr. 
Sony  who  died  leaving  a  will  and  codicils,  by  which  she  appointed 
the  defendants  Lord  Amherst^  M.  Lambert^  and  Earl  Stanhope  her 
executors  ;  the  two  first  of  whom  alone  proved,  and  procured  letters 
debonisnon  of  i2.  Bettinson,  and  administration  of  the.  effects  pf  the 
testator  Henry  BosvUle  unadministered  by  R.  Bettinson.  Upon  the 
death  of  i2.  Bettinson^  T.  Lane  (the  plaintiff*)  became  entitled  to  an 
estate  for  life  in  the  estates'  devised  by  the  will  of  H.  BosviUe.  The 
defendants,  as  personal  representatives  of  R.  Bettinson,  claimed  the 
leasehold  part  of  the  farm  at  Buckland  and  Buckland  Dane,  as  con- 
stituting part  of  the  personal  estate  of  R.  Bettinson,  the  residuary 

(c)  See  Lord  Eldon's  observations  on  this  case  in  TTiomhaon  v.  Lady  Lawleif, 
2  Bos.  &  Pul.  315.  {d)  1  Bra  C.  C.  79. 

ke)  See  Lord  Eldon*8  remarks  on  this  case,  ThomfiBon  v.  Lady  Lawiey,  2  Bob. 
&  PuL  316.  (/)  6  T.  R.  345. 
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legatee  of  the  testator  Henry  BosviUe.  The  plaintiff  claimed  the. 
leasehold  as  well  as  the  freehold  part  of  the  farm  under  the  will ; 
and  the  question  was,  whether  the  word  ^^farma^^  included  both  9 
Lord  Kenyan^  C.  J.  determined  in  the  affirmative ;  admitting  that  the 
limitations  were  inapplicable  to  personal  estate;  but  that  that  was 
not  sufficient  to  preclude  the  idea  that  the  testator  intended  the 
leaseholds  should  pass.  His  Lordship  said,  he  did  not  wonder  that 
the  Court  determined  the  case  of  Fiatcl  v.  R%chard9onj{g)  with  re<> 
luctance.  And  he  lamented  Addia  v.  Clement  was  not  cited.  And 
with  reference  to  the  case  before  him,  his  Lordship  observed,  that 
the  word  ^^farm?^  meant,  that  which  was  held  by  a  person  whp  stood 
in  the  relation  of  tenant  to  a  landlord,  and  that  the  extrinsic  circum- 
stances weighed  strongly  in  the  present  case ;  and,  considering  the 
residuary  clause  which  enumerated  only  personal  chattels,  and  that 
the  testator  did  not  intend  to  die  intestate  as  to  any  part  of  his  pro* 
perty,  he  thought  the  construction  the  family  had  put  upon  the  whole 
will  was  the  true  one. 

The  preceding  case  furnishes  strong  evidence  of  intention  that 
the  leasehold  should  pass  with  the  freehold.  They  had  been  im- 
memorially  blended  ;  the  rent  had  been  reserved  to  the  lessor  and 
his  heirt ;  from  which  it  may  be  inferred,  the  testator  conceived  the 
whole  as  his  inheritance.  The  premises  were  held  with  a  right  of 
renewal.  The  first  taker  of  the  real  estate  was  also  the  residuary 
legatee  of  the  leasehold  estate.  If,  therefore,  the  testator  did  not 
intend  the  freehold  and  leasehold  should  go  together,  he  must  have 
had  this  special  intent  that  the  first  taker  should  have  an  estate  for 
life  in  the  freehold  part,  and  under  the  residuary  clause  an  absolute 
interest  in  the  leasehold,  which,  upon  the  death  of  the  first  taker, 
miglit  give  rise  to  a  separation  of  the  different  parts  of  the  farm 
stated  to  be  incapable  of  being  distinguished.  Added  to  the  above 
reasons,  the*circun)8tance  of  meir  being  deviped  as  one  entire  &nn 
seems  conclusive. 

In  the  case  of  Thompeon  v.  Lady  La(U)leyy{h)  the  testator,  being 
siesed  in  fee  of  freehold,  and  possessed  of  leasehold  estates,  devised 
his  manor  of  fVhddrake  in  the  county  of  Yorkj  and  all  other  his  ma- 
nors, messuages,  lands,  tenements,  and  hereditaments,  to  trustees  and 
their  heirs,  to  the  uses  upon  the  trusts,  &c.  therein  mentioned ;  and 
afler  limiting  his  manor  of  fVheldrake.  and  other  hereditaments  io 
the  parish  of  Wkddrake  for  securing  certain  rent-charges,  proceed- 
ed to  limit  the  uses,  as,  to,  for,  or  concerning  the  said  manors,  &c. 
so  charged  with  the  annuities,  ''and  as,  to,  for,  or  concerning  all  his 
manors,  messuages,  lands,  tenements,  and  hereditaments,  with  their 
rights,  members,  and  appurtenances,  in  the  said  county  of  Yofh  or 
eUewhere  in  Great  Britain^  to  the  use  of  his  first  and  other  sons  in 
tail  male,"  with  divers  remainders  over*  Lastly,  the  testator  be- 
queathed all  bis  monies,  securities  for  money,  goods,  chattels,  and 
effects,  and  all  other  his  personal  estate  not  thereinbefore  disposed  of 
or  to  be  disposed  of  by  codicil,  to  his  brother  Richard  Thampeon^ 
and  bis  aiater  Lady  Lawley,  in  equal  shares ;  and  appointed  them 
executor  and  executrix  of  his  will.  The  question  for  the  opinion 
of  the  Court  was,  whether  the  leaseholds  passed  under  the  general 

(jT)  Sufira,  p.  338  of  this  volume.  (A)  2  Bos.  &  PuL  317. 
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devise  of  the  manors,  &€.  in  Yorkshire  or  elsewhere  in  Great  Bri* 
tain.  The  Court  decided  in  the  negative;  being  of  opinion  that 
there  was  not  in  other  parts  of  the  will  sufficient  manifestation  of  the 
testator's  intention  that  the  leaseholds  should  pass  by  the  general 
devise.  Lord  Eldofiy  C.  J.  at  the  conclusion  of  his  elaborate  judg- 
menty  observes ;  "  The  rule  in  Rose  v.  Bartlett  is  a  rule  which  has 
been  acknowledged  for  ages,  and  upon  which  I  shall  act,  until  I 
am  informed  by  the  highest  authority  that  I  am  no  longer  to  regard 
it.  Till  I  shall  be  so  informed,  I  shall  .substantially  regard  it  in 
judgment,  for  I  think  it  better  to  over-rule  it  altogether,  which  I 
must  not  do,  than  to  deny  to  it  its  effect  upon  grounds,  which 
do  not  completely  satisfy  my  mind  as  solid  and  safe  grounds  of 
distinction."  . 

We  may  here  refer  the  reader  to  the  case  of  Uoste  v.  Blackr 
iraan,(i)  though  it  does  not  strictly  fall  within  the  present  class. 
There^  a  devise  of  ^'  all  and  every  my  freehold  messuages,  lands,  te- 
nements, and  hereditaments,"  was  held  to  be  satisfied  by  freehold 
houses  of  the  testatrix,  and  not  considered  to  be  aH  appointment, 
under  a  pQwer  vested  in  her,  of  money  to  be  laid  out  in  land. 

To  the  preceding  'cases,  that  of  Dtacon  v.  Dawsony{k)  stated  in 
a  former  chapter,  may  be  added,  in  which  case  the  general  words 
were  aided  by  other  parts  of  the  will  showing  an  intention  to  pass, 
the  leaseholds. 

5.  We  next  consider  how  a  bequest  to  Biparish  church  is  construed. 
The  following  case  shows  that  such  a  bequest  passes  the  gift  to 

the  churchwardens  of  the  parish  named,  to  be  applied  in  adorning 
and  repairing  the  church,  and  not  to  the  parson;  the  former  being 
a  corporation  to  take  money  and  personal  estate,  the  latter  a  corpo- 
ration only  to  hold  Icuids,  to  the  use  of  the  church. 

Thus,  in  Attorney  General  v.  Ruperf{l)  the  testator  bequeathed 
500/.  after  the  death  of  his  wife,  to  the  parish  church  of  St.  Helens^ 
London,  which  was  an  impropriation.  Upon  the  question,  whether 
the  vicar  or  stipendiary  of  the  church  should  have  the  leg&cy  after 
the  widow's  death,  or  whether  it  should  go  to  the  churchwardens, 
for  the  repairs  and  improvement  of  the  church  ?  Sir  Joseph  JekyUj 
M.  R.  decreed, that  the  legacy  should  not  goto  the  vicar,  but  to  the 
churchwardens,  for  the  reparations  of  the  church,  and  the  improving 
and  adorning  the  same. 

*  But  a  bequest  to  the  <<  parish,"  without  saying  to  what  use,  has 
been  construed  a  bequest  to  the  poor  of  the  parish.(m) 

6.  It  appears  from  the  case  next  stated,  that  a  legacy,  given  to  a 
mother  for  maintenance  of  her  children,  is  not. by  the  terms  of  the 
bequest  applicable  to  their  education. 

Thus  in  Colliery.  CoUier,{n)  Sir  George  CoUiergSLve  his  wife  4001. 
a  year  in  addition  to  5002.  a  year,  to  which  she  was  entitled  by  her 
marriage  settlement,  '^  in  consideration  of  the  expense  and  care  she 
will  incur  in  the  maintenance  of  our  children."  There  were  six 
children,  two  sons  and  four  daughters ;  and  the  question  was,  whe- 
ther the  annuity  of  400{.  was  applicable  to  their  edfucatum,  as  well  as 


! 


0  6  Madd.  190.  • 

k)  3  Sim.  &  Stu.  327-33r.  9ufira,  Vol.  L  chap.  9.  sec.  3.  p.  360. 

/)  2  P.  Wai  125.  (m)  WcttY.  Knight,  1  Ch,  Ca,  iSi         {«)  aVes.  33. 
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support ;  and  it  was  determined  in  the  negative,  as  it  could  not  he 
presumed  the  testator  meant  to  expose  his  wife  to  the  temptation  of 
spoiling  the  boys  by  keeping  them  at  home. 

7.  If  a  bequest  be' to,  or,  in  trust  for,  a  legatee,  to  put  him  out 
apprentice,  or  to  advance  him  ii\  business  or  a  profession,  it  is  an 
absolute  bequest  to  such  legatee  ;  so  that  if  he  die  before  it  be  so 
applied,  it  will  belong  to  his  executor. 

In  JVetrfB  v.JVet'iZZ,(o)  the  bequest  wa^  of  60W.  to  the  eldest  sbn 
otJohnJVevUl  to  be  begotten,  to  place  him  out  apprentice.  John 
AetnZZ,  after  the  testator's  death,  had  a  son,  who  filed  his  bill  for  the 
legacy.  It  was  objected  that  the  legacy  Being  given  for  a  particu- 
lar purpose,  he  was  not  entitled  until  fit  to  be  placed  out ;  but  the 
legacy  was  decreed  to  be  paid. 

In  Barlow  v.  Grantjip)  a  legacy  of  30i.  was  given  to  an  infant  to 
bind  him  apprentice ;  the  infant  attained  the  age  of  seventeen,  and 
died,  having  made  a  will  and  appointed  his  executor ':  and  it  was 
held  a  good  disposition  of  the  legacy,  although  the  infant  died  be-* 
fore  he  attained  a  competent  age  to  be  placed  out  apprentice. 

In  Cope  V.  WUmoi,{r)  the  testator  directed  his  trustees  to  pay  any 
sum,  dot  exceeding  3000/.,  for  the  advancement  of  the  plaintiff  in 
any  business,  art,  or  profession,  or  any  civil  or  military  employment : 
And  it  was  held  by  Sir  Thomas  SeweU  to  be  a  gift  of  the  money  in 
all  events  to  the  plaintiff,  either  by  advancement,  or  in  money. (s) 

8.  In  the  next  place  we  observe,  that  a  bequest  to  %^.  for  life,  and 
after  the  death  of  •^.  and  B.  to  C,  does  not,  without  other  evidence  of 
intention  by  itself,  give  B.  a  life  interest  by  implication ;  for  it  is  a  well 
settled  rule  of  construction,  applicable  as  well  to  real  as  personal 
estate,  that  where  an  estate  or  interest  is  created  by  implication,  it 
must  be  a*  necessary  implication. 

Thus,  in  Brown  y.  Clark^{t)  George  H(ffman  bequeathed  the 
interest  of  one  moiety  of  the  residue  of  his  personal  estate  to  his 
brother  fVidiam  Hoffman;  and  after  the  death  of  his  said  brother 
and  his  wife,  be  gave  the  principal  equally  to.be  divided  among  Wil- 
liam^B  children.  WiUiam  died  in  the  testator's  lifetime,  leaving 
his  wife,  who  survived  the  testator ;  and  the  question  was,  whether 
the  wife  was,  on  that  event,  entitled  to  receive  the  interest  for  her 
life  by  necessary  implication ;  and  Lord  AlvanUy  was  of  opinion 
that  she  was  not ;  observing,  that  it  was  an  absolute  gift  to  the  hus- 
band of  the  interest  till  the  death  of  himself  and  wife,  that  the  hus- 
band's.  interest  during  her  life  would  have  been  transmitted  to  his 
executors ;  but  as  he  died  before  the  testator,  the  legacy  lapsed. 

The  same  rule  holds  in  devises  of  real  estate,  with  this  exception, 
that  where  the  devise  is  to  the  heir  after  the  death  of  the  wife,  the 
implication  is  considered  to  be  cUar^  that  the  testator's  intent  was 
that  the  heir  should  not  take  till  after  her  death.(ti) 


(o)  2  Vera*  43a  (fi)l  lb.  254 ;  also  Barton  v.  Cooke,  5  Ves,  4«1. 

(r)  Amb.  704.     laherwooa  v.  Payne,  5  Ves.  677. 


(»)  See  the  cases  cited  at  the  end  of  the  report ;  see  V6L  I.  chap.  X,  on  Vested 
Legacies,  sect.  VII.  sub-sect  5.  p.  43a 

0  3  Ves,  166.  or  Hoffman  y,  Ciark,  5L  C  ' 

u)  SmarthUly.  Schollar,  2  Freem.   (ed.   1826.)  458.     Wiilia  v.  Lucat,  1  P. 

ill.  472.  CUy  of  London  v.  Garmav,  2  Vem.  572.  UfUon  v.  Lord  Ferren^ 
5  Ves.  806.    Dathwood  v.  Peyton,  per  Lord  Eldon,  18  Ves.  40^. 
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For  cases  of  legacies  by  implication,  the  Reader  is  referred  to  the 
preceding  section  7.  of  this  chapter. 

9.  We  shall  here  adduce  some  instances  of  bequest  to  one  or 
more  legatees  of  legacies  at  the-  discrf/tion  of  trustees :  or  as  they 
shalL  think  fit. 

In  fVainwright  t.  Waterfnani{x)  Arnold^  being  in  partnership 
with  PearkeSf  and  having  power  under  the  partnership  articles  to 
nominate  a  person  to  succeed  hioiy  by  will  directed  his  executors  to 
carry  on  the  trade,  and  bequeathed  to  them  his  share  of  the  capital, 
with  .'a  power  to  dissolve  the  partnership,  or  nominate  any  other  per- 
son to  succeed  him  or  them.  The  testator  by  codicil  desired,  that  if 
his  executors  continued  the  trade,  and  his  grandsons  Thomas  snd  John 
Wainwright  attained  •twenty-'one,  his  executors,  or  the.  survivpr  of 
them,  would  nominate  Thoinas  and  John  Wainwright  partners  in  his 
place ;  and  the  testator  bequeathed  to  his  grandsons  40002.  a  piece, 
payable  out  of  the  profiits  of  the  trade,  so  soon  as  they  became 
partners,  but  directed  such  legacies  to  sink  iiito  the. estate,  if  Tho- 
mas and  John  fVainwright  died  before  twenty-one,  or  declined 
the  partnership.  In  another  codicil,  the  testator  expressed  himself 
thus ;  '*  It  shall  be  entirely  in  the  discretion  of  my  executors,  whether 
to  appoint  Thomas  to  be  a  partner  or  not,  any  direction  in  my 
will  or  codicil  to  the  contrary  notwithstanding  ;  and  if  they  do  not 
think  proper  to  appoint,  the  legacy  given  to  him  to  be  void."  Both 
grandsons,  having  attained  twenty-one,  commenced  a  suit  in  equity 
against  the  executors,  to  be  admitted  partners  from  the  day  they  at- 
tained twenty-one,  for  an  account  of  the  profits  from  that  period,  and 
for  payment  of  their  legacies.  One  of  the  executors  stated^  that  he 
had  lUways  been  desirous  for  their  admission  in  the  partnership,  but 
the  other  refused,  under  an  idea,  that  the  terms  of  the  will  and  co- 
dicil were  not  compulsory.  But  Lord  ThurloWy  C.  was  of  opinion, 
that,  as  there  was  no  declaration  by  the  executors,  either  before  or 
.at  the  time  the  grandsons  attained  twenty-one,  that  they  were  unfit 
to  be  admitted  ;  and  there  was  a  difference  of  opinion  among  the 
executors  upon  the  subject,  th^  legatees  were  entitled  to  the  relief 
they  sought  in  its  fiill  extent. 

In  Wareham  v.  Brown^iy)  Sir  Anthony  Brown  bequeathed  4001. 
a  piece  to  two  of  his  sisters;  and  to  his  third  sister  what  his  execu- 
tors should  think  fit.  The  Court  decreed  that  the  third  sister  should 
have  4001.  also,  if  the  estate  of  the  testator  would  afford  it,  to  place 
her  upon  an  equality  with  her  other  sisters.  In  Mr.  Raithby's  valua- 
ble edition  of  Vernon^  it  is  stated  that  the  point  respecting  the  lega- 
cies to  the  testator's  sisters  does  not  appear. 

But  in  French  v.  Davidsonyiz)  where  the  testator  Richard  Shaw 
directed  that  his  executors  should  pay  an  annuity  of  6002.  to  Mrs. 
Bogk  French^  '^  unless  circumstances  should  render  it  unnecessary, 
inexpedient,  and  impracticable,"  Sir  John  Leach^  V.  C.  was  of 
opinion,  that  by  those  words  must  be  meant,  if  circumstances,  in  the 
Opinion  of  the  executors^  should  not  render  it ;  and  that,  if  they  bad 
coQie  to  a  conclusion,  that  circumstances  had  rendered  the  payment 

(x)  1  Vcs,  jun.  311. 

(y)  2  YevfL  153 ;  see  also  Levfk  v.  Lewi$,  1  Cox,  C.  C.  163^  tufira,  p.  334,  of 
this  Volume.  (z)  3  Mad.  396. 
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unnecessary,  inexpedient,  and  impracticable,  a  Court  of  Equity  coald 
not  have  controlled  their  judgment,  unless  it  appeared  that  they  had 
acted  mold  fide. 

In  Stipple  y.  Lowson,{a)  Mne  Wright  gave  the  residue  of  her  per- 
sonal estate  to  her  brother,  the'defeiidant,  in  trust  to  dispose  thereof 
unto  and  axnongst  9%jkh  of  her  reUUionSy  at  such  times,  and  in  such 
manner  and  proportions,  as  he  in  his  discfetion,  should  judge  most 
proper.  Sir  Thomas  SeweU,  M.  $-.  was  of  opinion,  that  th^  defen- 
dant had  a  discretionay  power,  and  that  the  relations  at  large  were 
thie  objects  of  the  testatrix's  bounty,  and  not  the  next  of  kin  only.* 

In  Waldo  v.  Caley,{b)  Peter  Waldo  bequeathed  the  residue  of  hit 
personal  estate  to  trustees  and  executors,  upon  trust  to  pay  the  inte- 
rest to  his  wife  for  life ;  enjoining  her  to  co-operate 'with  his  trustees 
in  carrying  bts  wishes  into  execution ;  and  directing  her,  with  the 
advice  and  assistance  of  his  trustees,  to  lay  out  annually,  during  her 
life,  one  moiety  in  promoting  charitable  purposes,  as  well  of  a  pub- 
lic as  private  nature,  and  more  especially  in.relieving  such  distressed 
persons,  either  the  widows  or  children  of  poor  clergymen  or  other- 
wise, as  his  wife  s|iould  judge  most  worthy  and  deserving  objects, 
giving  a  preference  always  to  poor  relations.  Sir  William  Grants 
M-.  R.  decided  ihat  the  object  was  charity  in  general,  with  a  prefe- 
rence, but  not  confined  to  poor  relations:  the  distribution  to  be  at 
the  discretion  of  the  wife  with  the  advice  and  assistance,  but  not  sub- 
ject to  thecohtrol,  of  the  tru8tees.(c) 

10.  Of  instances,  where  a  discretion  is  given  to  executors  and 
others  to  invest  money  on  securities. 

In  Forbes  v.  RosSi{d)  the  testator  directed  his  trustees  (whom  he 
appointed  execulors)  to  lay  out  and  employ  the  residue  of  his  estates 
and  effects  in  the  purchase  of  lands,  or  upon  herUdble  or  persond 
securities  at  such  rate  of  interest  as  the  said  trustees  should  judge  rea- 
sonable. The  executors  lent  the  fund  to  one  of  themselves  on  bond 
at  four  per  cent,  when  Ave  per  cent,  might  have  been  made  by  herita- 
ble or  government  securities ;  and  Lord  Thurlow,  C,  held,  that  the 
trustees  were  at  liberty,  using  their  discretion  soundly  and  fairly  and 
honestly,  to  lend  it  to  any  body  they  might  suppose  would  give  a  rea- 
sonable interest  for  it,  considering  at  the  same  time  the  degree  of 
responsibility  of  the  person  to  whom  it  was  lent;  but  though  the 
/lersonal  security  was  within  the  exercise  of  their  authority,  yet  that 
it  was  wrongly  exercised  in  favour  of  one  of  themselves;  for  wher- 
ever a  trustee  contracted  with  himself  he  could  not  spare  himself, 
and  therefore  as  it  appeared  that  five  per  cent,  might  have  been 
made,  the  trustee  must  be  charged  with  interest  for  the  money  in  his 
hands  at  that  rate. 

But  it  should  seem  that  upless  personal  security  is  expressed  or 
clearly  implied  in  the  authority  to  the  trustees  or  executors,  though 
the  words  were  general  enoueh  to  comprehend  all  securities,  it  would 
not  be  a  sound  exercise  of  their  discretion  to  invest  the  funds  in 
personal  security. 

Thus  in  Wilkes  v.  Stewardj{e)  the  will  empowered  the  executors 

(a)  Amb.  729.  {b)  16  Ves.  206. 

(cj  See  Dc  Msnncvitle  v.  Cromfitan,  1  Ves,  &Bea.  n«r  Lord  Eldon^  p.  359 ; 
see  VoL  I.  chap.  II.  sect.  5.  div.  2.  p.  97.  and  sect.  10.  oiv.  2. 
(«dO  2  Cox,  113.  {e)  Coop,  C.  C.  6. 
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to  lay  out  a  legacy  in  the  funds,  or  on  9udi  other  good  securiiy  aa 
they  could  procure  and  think  «c/e."  The  executors  swore  in  their 
answer,  that  they  had  laid  out  the  legacy  on  good. and  sufficient  se- 
curity, but  did  not  state  what;  and  Sir  WiUiam  Grants  M.  R.,  was 
clearly  of  opinion  that  the  defendants  (the  executors)  had  no  power 
to  lay  out  the  money  upon  personal  security ;  that  it  was  like  trustees 
to  sell,  who  could  not  be  justified  in  selling  for  any  other  price  than 
the  best  price  that  could  be  got  for  the  nioney.(/) 

But  where  the  authority  expressly  mentions  real  or  p^rwonal  secu- 
rity, it  does  not  enable  the  trustees  to  lend  trust  money  to  a  trader, 
upon  his  bond,  by  way  of  accomodation. 

Thus,  in  Langston  v.  OUivant^  and  others,(g)  John  Olivant  be- 
queathed 500{.  to  the  defendants  his  executors,  in  trust  to  place  out 
the  same  upon  real  or  personal  security  as  should  be  thought  good 
and  sv^fidentj  to  the  use  of  his  daughter  Betty  for  life,  and  afterwards 
to  her  children.  The  will  contained  a  clause  that  the  trustees  should 
not  be  answerable  ibr  any  loss  without  their  wilful  neglect  or  de- 
fault. Upon  the  marriage  of  the^ testator's  daughter  with  John 
LangstoUy  the  executors  lent  him  the  -500j.  with  other  monies  ot 
th^ir  own  upon  his  bond.  At  the  time  of  his  marriage  and  of  these 
loans,  there  was  evidence  of  John  Langston  being  a4rader  in  good 
credit.  He  afterwards  became  bankrupt,  and  a  bill  was  filed  by  the 
infant  children  against  the  trustees  to  make  them  responsible.  And 
Sir  William  Grant,  M.  R.  was  of  opinion,  that  the  authority  given 
them  did  not  extend  to  an  accomimodation',  which  was  what  had 
there  taken  place.  It  was  evident  that  the  defendants  had,  upon 
the  marriage^  been  induced  from  relationship  to  accommodate  the 
bankrupt  with  this  loan,  which  they  had  no  power  to  do ;'  and  there- 
fore they  must  be  responsible  for  the  loss. 

1 1 .  Of  construction  of  words  of  reference,  '<  in  like  manner, ^^ "  in 
manner  qforesaid.^^ 

In  Shanley  y.  Baker,(h)  the  words  in  Hke  manner  were  construed 
to  apply  not  to  the  quantity,  but  the  qwMty  of  the  interest  of  the 
legatees  in  the  gift  referred  to. 

In  that  case,  Richard  R&wton  bequeathed  leasehold  houses  to 
trustees,  in  trust  to  apply  the  rents  for  the  benefit  of  his  grand- 
daughter Sarah  Smithy  during  minority,  and  to  permit  her  upon  her 
attaining  twenty-one,  to  receive  the  rents  of  those  houses  for  her  ' 
sole  and  separate  use,  and  not  to  be  subject  to  the  debts,  &c.  of 
any  husband  she  might  marry,  for  which  her  receipt  alone  was  to  be. 
a  ^ufllcient  discharge  to  the  trustees.  The  testator  also  save  to  the 
same  trustees  other  leasehold  houses,  upon  trust  to  pay  the  rents  to 
the  separate  use  of  his  daughter  SarcA  Shanley  for  life,  with  a  simi- 
lar direction  that  her  receipt  alone  sboi^ld  be  a  sufficient  discharge 
to  the  trustees,  and  that  such  rents  should  not  be  subject  to  the 
debts,  &c.  of  her -present  or  any  fiiture  husband;  and  after  her 
death,  in  trust  to  apply  the  rents  for  the  benefit  of  the  child  or  chil- 
dren of  iS.  Shanley,  as  therein  mentioned ;  biit  if  there  should  be  no 
such  child  or  children  who  attained  twenty-one,  in  thpt  event  the 

(f)  Sec  also  Walker  v.  SymoTids,  3  Swans.  81.  per  Lord  £idon,  tjidMitv, 
Pemieteau^  note  3  Swans,  p.  84  and  the  cases  In  note  to  Harden  v.  Fanoiity 
1  Eden,  15a  ^  (g)  Coop^-SS.  (A)  4  Vcs.  732. 
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testator  declared  that  the  rents  of  the  leasehold  premides  devised  to 
jS^  Shanley  and  her  children,  should  be  considered  a  part  of  hisre- 
siduary  estate.  The  testator  then  bequeathed  all  his  residuary  estate 
and  effects  to  the  trustees  upon  this  special  trust ;  that  is  to  say, 
to  and  for  the  use  of  my  said  grand-daughter  S.  Smithj  and  my 
daughter  S.  Shatdey,  to  be  divided  between  them  share  and  share 
alike,  and  to  be  paid  and  applied  in  like  manner  for  their  use 
and  benefit,  as  I  have  directed  the  rents  and  profits  of  my  lease- 
hold premises  hereinbefore  settled  upon  theiti;  and  my  will  is,  that 
their  receipts  for  such  their  respective  moieties  of  such  residue  shall 
be  sufficient  discharges  for  the  same  to  my  trustees  and  executors, 
or  the  survivor  of  them.  Upon  the  question,  whether  the  legatees 
SmUh  and  Shanley  were  entitled  to  the  residue  absoluUfyi  or  for 
their  Kt^tf  only,  Lerd  Alvanky  decided  that  the  expression  in  th$ 
same  manner  only  meant  for  their  separate  use,  and  not  for  the 
same  interest ;  and-  that  that  was  a  fair  construction,  as  bpth  the 
bequests  were  to  the  separate  use  of  the  legatees;  but  they  could 
not  take  the  same  estate  in  tl^  residue  as  S.  Shanky  took  in  her 
leasehold  houses,  as  they  were  directed  to  sink  into  the  reeidve^  in 
case  there  should  be  no  child  attaining  twenty-one. 

In  MUsom  v.  Awdry,{i)  the  words  ^^in  manner  qforesaid^^  were 
construed  to  apply  to  the  quantity  of  interest.  There  Isaac  Moody 
bequeathed  the  interest  of  his  residuary  personal  estate  to  his  ne- 
phews and  nieces,  suns  and  daughters  of  his  late  brothers  and  sister 
Matthew,  Davidy  and  Hannah^  equally /or  thbir  lif}es;  the  children 
of  his  said  brothers  and  sister  to  have  only  their  father's  and  mother's 
share  between  them:  and  after  tiie  death  of  either  of  his  nephews  and 
nieces,  he  directed  the  trustees  to  call  in  and  pay  the  principal  unto 
the  children  of  such  of  the  nephews  and  nieces  as  should  happen  to 
die,  in  equal  shares;  and  if  any  of  his  nephews  or  nieces  should  hap-  ' 
pen  to  die  without  leaving  a  child  or  children,  then  the  testator  de- 
clared that  the  share  or  shares  of  him,  her,  or  them,  so  dying,  should 
^o  to  and  among  the  survivors  or  survivor  in  manner  aforesaid.  lion- 
nah  married  Ovens,  and  had  issue,  Jacob,  who  died  first  without  issue ; 
John,  who  died  next,  leaving  issue  Jane  Short;  Samuel  Ovens  liv- 
ing jBJid  unmarried ;  and  Hannah  Coe  who  died  without  issue.  The 
question  was,  whether  the'assignee  of  the  purchaser  of  the  interest  of 
Samuel  Ovens  under  the  will  were  entitled  to  the  absolute  interest 
in  the  lihares  accruing  to  Samuel  Ovens  by  survivorship,  or  to  an 
interest  for  life  only  ?  And  Lord  Alvaidey^  strongly  remarking 
upon  the  impossibility  of  making  any  construction  that  might  not 
under  circumstances  be  contrary  to  the  intention,  expressed  his  opi- 
nion that  the  testator  nieant  the  -children  to  take  the  surviving  share, 
under  the  same  terms  and  object  to  the  same  restrictions  and  lim- 
itations as  the  original  share :  notwithstanding  he  admitted,  if  the 
surviving  child  were  to  die  without  leaving  a  chHd,  there  would,  by 
that  construction  be  an  intestacy.  And  his  Lordship  was  of  opinion^ 
that  he  could  not  construe  the  words  ''  survivors  or  survivor"  to 
mean  '*  others  or  other,"  so  as  to  make  them  tenants  in  common 
with  cross-remainders ;  and  he  decreed  accordingly,  that  upon  the 
death  of  Jacob  without  issue,  one-third  part  of  his  fourth  of  a  third 

(0  S  Ves.  565. 
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went  to  John  for  life,  and  one  other  third  to  Samud  for  life,  and  the 
remaining  third  to  Hatknah  for  life :  and  upon  the  death  ofJohn 
leaving  issue,  his  original  share,  together  with  the  third  share  which 
devolved  upon  him  for  life  upon  the  death  of  Jacob,  belonged  to 
Jane  Short  his  only  child ;  and  upon  the  death  of  Hannah  Coe  with- 
out issue,  her  shares  together  with  the  third  which  accrued  to  her 
iipon  Jacob^e  death,  belonged  to  Samud  for  life ;  and  in  case  he 
should  die  leaving  issue,  that  issue  would  be  entitled,  as  well  to  his 
original  share,  as.  to  the  shares  which  survived  to  him ;  and  on  the 
event  of  his  death  without  issue,  they  would  belong  to. the  next  of 
Icin  of  the  testator. 

12.  Of  the  construction  of  a  l^equest  of  balance  qf  an  account  cur- 
rent. 

In  Innea  v.  MitcheU,{k,)  fViUiam  Innes  bequeathed  by  codicil  to 
the  eldest  son  of  his  late  nephew  Alexander  bmeSj  all  the  debt  which 
should  or  might  be  owing  to  the  testator  by  the  late  /.  Grawfurdf 
of  BeOfiM  estate,  JafMica^  on  the  first  day  of  January  1794„  whe- 
ther by  bond,  mortgage  or  open  account,  to  the  sole  use  of  his  grand 
nephew,  subject  to  certain  payments  to  his  two  brothers.  By  ano- 
ther codicil,  the  testator,  noticing  the  above  bequest,  gave  all  the 
debt  which  should  be  owing  by  the  late  /.  Crawfurd,  of  BeUfield 
estate,  at  the  first  of  January  1794,  which  he  thereby  altered  to  the 
first  of  January  1796,  subject  to  the  payments,  &c.  The  testator 
died  in  Januar^  1795.  On  the  suit  instituted  by  the  grand  nephew, 
two  points  were  made  ;  1st,  that  the  plaintiff  became  entitled  to  the 
debt  bequeathed  to  him  upon  the  testator's  death  ;  2dly,  that  if  the 
Court  should  be  of  opinion,  that  he  Wfts  not  entitled  to  the  debt  un- 
til the  first  of  January  1796,  the  executors  had  by  undue  manage- 
ment with  J.  Crawfurd^e  executor,  who  was  the  brother  of  one  of 
them,  diminished  the  debt  of  the  firstt  of  January  1-796,  in  order  to 
lessen  the  plaintiff's  legacy  in  favour  of  the  residuary  legatees.  The 
Master^s  report  stated  that  the  amount  of  the  debt,  according  to  the 
usual  course  of  dealingj  would  have  been  14,517{.  16^.  3d.  besides 
judgments;  and  no  part  of  a  sum  of  3000/.  which  the  executors  car- 
ried to  the  credit  of  the  debt  upon  the  31st  of  December  1795,  would 
have  been  so  carried,  had  the  testator  lived  to  1796;  Sir  William 
Granty  M.  R.  was  of  opinion;  that  the  words  of  the  first  codicil 
created  no  doubt  a?  to  the  time  at  which  the  principal  legatee  should 
take  his  legacy :  the  period  at  which  it  was  intended  that  he  should 
take  the  debt,  being  evidently  the  first  oi  January  1794,  which  by 
the  subsequent  codicil  was  altered  to  the  first  oi  January  1796  :  and 
that  that  was  all  that  could  be  properly  said  to  be  a  question  of  con- 
struction. Anci^his  Honour  decided,  that  the  consignments  made  in 
the  year  1796,  were  not  to  be  considered  as  payments,  but  that  the 
amount  of  the  debt  was  to  be  taken,  as  it  stood  August  .1796,  since 
which,  time  no  pa}rments,  exclusive  of  the  consignments,  had  been 
made  to  the  credit  of  the  debt. 

In  the  case  of  Hill  v.  Mason^iX)  Lieutenant  Colonel  IBU  be- 
queathed to  his  wife,  the  plaintiff,  whatever  balance  might  be  in  the 
hands  of  Messrs.  Greenwood  fy  Co.  his  agents,  or  any  other  .agents 
he  might  have^  at  the  time  of  his  decease.  •  He-  died  in  Jamaica^  on 
the  thirty-first  of  August  1819  ;  having  on  the  fifth  of  that  month, 

(ir)  6  Vcs.  461.  (0  2  Jac  &  WaL  248. 


348  Of  tht  Construction  [Ch.XXL 

written  to  Messrs.  Greenwood  fy  Co.  desiring  them  to  purchase  in 
his  name,  a  sum  of  5501.  three  per  cent.  eoMoU,  The  letter  reached 
them  in  September^  and  in  the  following  October^  before  the  news  of 
hisdeath  arrived,  they  invested  8782. 2«.  6d.  in  the  purchase  of  5501. 
consols.  Upon  a  bill  to  ascertain,  whether  the  plaintiff  was  entitled 
to  this  sum,  Sir  Thomas  Plumerj  M.  R.  held,  that  she  wasr;  being 
of  opinion,  that  unless  the  latter  were  treated  as  testamentary, 
which  it  did  not  appear  to  be,  the  sum  in  question  must  be  consider- 
ed as  forming  part  of  the  balance  in  the  h$nds  of  Messrs.  Greenwood 
at  the  time  of  the  testator's  death ;  since,  if  the  letter  were  a  power, 
it  was  revoked  by  his  death. 

13.  As  to  the  construction  of  the  words  ^* House  I  Hoeing  and 
Garden.'' 

In  Clement  v.  CoUins,(m)  by  deed  of  assignment,  Merrick  and 
Piereyy  assigned  to  William  Clements^  a  messuage  and  gatden,  then 
in  the  occupation  of  Clements  and  also  the  four  messuages  in  the 
occupation  of  other  persons  therein  named;  and  also  the  garden 
plot  and  piece  of  ground  before  the  house,  and  also  all  that  the  thir- 
ty-six feet  of  ground  in  length  from  east  to  west,  and  eighteen  feet 
in  breadth  from  north  to  south,- whereon  the  wash-house  formerly 
stood,  and  all  those  two  stables,  with  the  granaries  over  the  same, 
in  the  occupation  of  persons  therein  named,  for  the  residue  of  se- 
veral terms  of  years.  Clements,  being  thus  possessed,  bequeathed 
as  follows ;  '^  To  Hannah  Clements,  I  give  the  house  I  live  in  and 
garden,  and  also  the  household  goods,  so  long  as  she  lives ;  and  the 
house  tfiat  Mrs.  Pwslu}use  lives  in,  not  to  be  disposed  of;  to  go 
to  her  children  afterwards ;  and  the  four  tenements  below  tli^  house 
I  live  in."  The  testator  was  a  master  Bargeman  and  boat  builder, . 
and  inhabited  the  house  in  question.  He  let  out  the  four  tenements 
mentioned  in  the  deed ;  but  occupied  the  stable  and  granaries,  and 
the  gardens  to  the  front  and  east  side  of  the  house  :  a  paling  enclos- 
ed the  stable  yard  and  other  premises,  except  the  coal-pen,  which 
was  on  the  other  side  of  the  road  running  near  the  house.  The  tes- 
tator used  the  stables  in*the  adjoining  court  yard  for  the  horses  em- 
ployed in  his  trade  ;  and  the  rooms  over  the  stable  for  hay  and  straw 
lefts.  The  coal-pen  contained  usually  fifty  chaldron  of  coals,  where- 
in were  deposited  the  coals  not  sold  out  of  his  coal  barges ;  and  the 
testator  put  the  coals  for  the  use  of  his  family,  which  he  took  out  of 
the  pen  by  two  or  three  bushels  at  a  time,  into  the  wash-house  ad- 
joining the  house.  The  testator  had  a  yard  for  building  boats,  about 
three  hundred  yards  from  the  house,  and  a  timber  yard  about  the 
same  distance.  And  the  question  was,  whether  the  granaries,  sta- 
bl^Sf  coal-sheds,  and  piece  of  ground,  belonged  to  Hapnah  Clements^ 
under  the  above  bequest ;  it  was  contended  that  these  premises  did 
not  fall  under  the  description  of  house  and  garden,  as  expressed  in 
ihe  will,  and  that  those  parts  only  passed,  which  were  used  by  the 
testator  for  domestic  purposes.  And  a  distinction  was  taken  between 
the  words  *'  messuage"  and  **  house,"  the  latter  -importing  the 
mere  place  of  abode,  though  the  former,  without  the  words  cum  jper- 
tenentiis^  would  pass  the  garden  and  curtilage  occupied  there- 
with.(n)    But  Ashursty  J.  discountenanced  the  distinction,  and  was 

(m)  2  T.  R.  498.  (n)  Cnx  Eliz.  89. 
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of  opiDioo  that  the- testator  intended  to  give  every  thing  which  waa 
in  his  occupation,  as  proper  and  convenient  for  the  occupation,  of 
hia  house  :  he  thought  the  stables  were  appurtenant  to  the  house,  as 
within  the  ring-fence ;  and  though  the  diiiicuhj  was  greater  in  re- 
gard to  the  coal-shed,  yet,  as  there  was  no  proof  that  it  was  appuite* 
nant  to  any  other  house,  and  as  the  testator  kept  coals  therein  for 
the  use  of  his  own  house,  he  considered  that  the  coal-shed  passed 
with  the  house ;  and  in  this  opinion^  BtMer,  J.  concurred. 

14.  Construction  of  the  word  appurtenances^  as  applied  to  a  piece 
of  plate,  consisting  of  several  parts.  . 

In  Hunt  V.  BerkkyJ^o)  a  testatrix  bequeathed  her  silver  tea  kettle 
and  lamptiHtA  its  appurtenances ^  to  the  defendant,  who  claimed  the 
silver  canister,  tea-pot,  lamp,  milk-pot,  spoons,  strainer  and  toqgs. 
But  Sir  Joseph  JekyU^  M.  R,  held,  that,  by  this  word  ^'appurte* 
nances,"  nothing  passed  but  the  stand  or  frame  that  supported  the 
tea-kettle.  ;  • 

15.  Of  the  effect  of  t^ie  word  Hem  in  bequests  of  personal  estate. 
The  word /tf«m,  which  frequently  occurs  in  testaments,  is  .to  be 

construed  a  conjunctive  in  the  sense  of  "and"  or  '^  alsp,"  so.  as  to 
connect  sentences.  If  therefore,  a  testator  bequeath  a  legacy  to  B. 
payable  out  of  a  particular  fund,  or  charged  upon  a  particular 
estate;  Uem^  a  legacy  to  C\;  C*s  legacy  as  well  as  BJ's  will  be  a 
charge  upon  the  same  property. 

Thus  in  Cheeseman  v.  Partridge.(p)  Thomas  Cheesernan  be- 
queathed thus  :  "  I  give  to  the  charity  school  of  YeoviU^  to  be  paid 
twelve  months  after  my  decease^  the  full  and  whole  sum  of  501. 
Item,  I  give  unto  the  Latin  school,  if  any  man  is  possessed  of  it,  that 
teacheth  boys,  and  is  richly  grounded  in  the  Latin  tongue,  the  sum 
of  51.  to  be  paid. yearly  for  teaching  and  instructing  three  boyi^.  Item^ 
I  give  to  the  poor  of  YeoMl  fifty  shillings  a  year  to  be  paid  every 
tJ^aster  after  my  decease,  out  of  my  estate  at  uof^er^  to  be  paid  to 
my  -executrix.  Hem,  I  give  my  wife  Sarah^  Cheeseman^  that  estate  in 
Iiomerj  in  the  parish  of  Treniy  imd  lejso  that  at  Wandall  in  the  pa- 
rish otMttdfordj  to  her  and  heirs  for  ever;"  and  he  made  Sarah  ex- 
ecutrix. The  fund  intended  for  the  schools  was  not  sufficient,  and 
the  question  was;  whether  the  estate  ni  Homer  was  liiEible  to  make 
up  the  deficiency  ;  and  Lord  Hardwickej  C.  observed,  "  Bern  ought 
to  be  construed  a  conjunctive  in  the  sende  of  and  or  0^05(9)  to  con- 
nect tl)e  two  sentences,  and  make  the' estate  at  Homer  as  much  lia- 
ble to  one  annuity  as  the  other ;  for  item  has  never  been  construed 
a  disjunctive,  but  is  only  made  use  of  to  distinguish  the  clauses  in 
the  will ;  the  cases  of  Cole  v.  Rawlinsonj  1  Salk.  234.  HopeweU  v. 
Acland,  ib.  289,  are  in  point  for  this  purpose." 

The  word  was  so  construed  in  Castledon  v.  T\imer{r)  and  Horton 
V.  Stafford. (s) 

In  the  former  case,  the  bequest  was  this : . "  I  bequeath  my  lands 
to  my  wife  Alicia  during  her  life,  and  after  her  decease,  I  give  the 
lands  to  Margaret  Denton  niece  to  my  said  wife.    Item,  I  give  the 

■ 

(0)  Moaely,  Case  32.    1  Eq.  Ca.  ab.  201.  pi.  13.    .  (fi)  1  Atk.  436. 

(a)  For  the.effect  of  the  word  *'aUo^**  ice  Richards  v.  iaJter,  2  Atk.  321.    Doe 
v.  tVeMtiey,  4  B.  &  C.  6^7. 
(r)  3  Atk.  256.  (•)  iBro.  C  C,  482. 
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use  of  5dO{.  stock  for  and  during  her  natural  life,  but  after  her  de- 
cease, I  give,  dLC."  Lord  f/ardtoickey  C.  in  deciding  that  the  wife, 
and  not  the  niece,  was  entitled  to  the  bOCl,  for  life,  observed,  that 
he  was  not  satisfied  that  the  word  item  must  be  construed  as  inde- 
pendent of  the  preceding  clause. 

In  the  latter  case  the  bequest  was,  "I  give  to  mj  daughter  Pris* 
ciila  Hdrton  100/.  a  year  in  the  long  annuities.  Aem,  I  give  Dr» 
Stafford  (one  of  the  plaintiffs)  502.  long  annuities."  It  was  insisted 
the  testator  intended  only  to  give  Dr.  iS.  502.  sterling,  to  be  paid 
out  of  the  long  annuities;  but  Lord  Hardwicke  decided,  that  the 
50{.  legacy  Was  to  be  transferred  as  annulties.(^) 
.  16.  Of  the  effect  of  the  words  "assigned  .or  transferred,"  with  re- 
ference to  a  fund  transferable  at  a  given  period. 
V  In  the  case  of  Hooper  v.  Goodtmny{u)  the  testatrix  bequeathed, 
after  the  death  of  certain  annuitants,  a  •  sum  set  apart  by  the  Court 
of  Chancery  for  payment  of  them,  or  such  part  of  it  as  should  not, 
by  reason  of  their  deaths,  have  been  assigned  or  transferred.  Upon 
the  death  of  one  of  the  annuitants,  an  order  was  made  by  the  Court 
to.  transfer  a  portion  of  the  fiind  to  the  testatrix,,  who  died  before 
the  transfer  was  made.  And  it  was  held  by  Sir  T,  Plumer^  M.  R. 
that  the  sum  which  had  been  ordered  to  be  transferred  did  not  pass- 
by  the  above  bequest:  but  must  be  considered  as  having  been 
<<  assigned"  within  the  meaning  of  the  will. 

17.  Of  the  effect  of  a  bequest  of  sums  due  from  Cr.  B.  to  the  tes- 
tatrix at  the  time  of  her  d^ath. 

In  the  case  of  Collins  v.  Doyle^{x)  the  testatrix,  being  entitled  to 
a  distributive  share  of  the  assets  of  an  intestate  te  whom,  at  her 
death,  no  administration  had  been  taken  out,  bequeathed  "  all  such 
sums  of  money  as  should  be  owing  to  her  at  the  time  of  her  decease 
'  from  Gr.- J?."  G.  B.  was  also  indebted  to  the  estate  of  the  intestate : 
and  it  waB  held  by  Lord  G^ordj  M.  R.,  that  the  bequest  did  not 
carry  her  beneficial  interest  in  a  sum  of  money,  which  was  then  due 
from  G.  B.  to  the  intestate's  estate. 

4.  Fourthly,  we  proceed  to  consider  the  effect  of  recital. 

A  mere  recital  without  n)ore  will  not, it  should  seem,  amount  tea 
gift  or  a  demonstration  of  an  intention  to  give.(y^ 

Thus,  if  a  testator  sa^s,  "  out  of  the  lOoT.  whicn  I  bequeathed  to 
A.  I  give  B.  50/.,"  this  is  a  good  bequest  to  £^  but  A.  will  take 
nothing ;  for  it  is  added  *^  words  of  diminution  shall  never  be  con- 
strued to  give  a  legacy  by  implication."(j2r) 

The  cases  of  Frederick  v.  Hall,{a)  Upton  v.  Lord  Ferrers,{b)  and 
Constantine  v.  Constantinef{c)  before  stated,  are  here  referred  to,  as 
illustrative  of  the  preceding  proposition. 

But  where  the.  recital  manifests  an  intention  to  make  a  present 
bequest,  and  the  words  of  actual  bequest  are  omitted  by  mistake, 

(0  For  cases  of  real  estate,  sec  1  RoU.  Abr.  844.  1  Mod.  lOa  Cra  Car.  368. 
Vaugh.  262 ;  see  also  Doe  v.  tVestley^  4  B.  ac  C.  669.  For  the  effect  of  the  word 
** further^**  in  a  devise  of  real  estate,  see  Doe  v.*  Turner,  2  Dow  &  Ryl.  399. 

(u)  1  Jacob,  R.  375.  (x)  1  Russ.  1 35.        (y)  18  Ves.  41.  per  Lord  Eldoiu 

(x)  Bac  AU  Legacy.  (A.)    Godolph.  282. 

la)  1  Ves.  Jan.  396.  w/ira.  Vol.  IL  p.  327.  (b)  5  ib.  801.  mfira,  p.  327. 

(O  6  ib.  100.  aufira^  p.  316  ;  sec  also  Holder  v.  Holder,  8  Viru  Ab.  269.  SheUey 
V.  Bryer,  1  Jac  207.  aufira.  Vol  L  p.  120. 
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• 

the  words  will  be  supplied ;  and  the  recital  will  amount  to  an  implied 
bequest,  a  subject  before  considered  in  the  present  chapter. 

Thus  in  Bibin  v.  Walher^(d)  where  the  testator,  having  two  nieces, 
iElizabeth  and  Atkaliahy  bequeathed  one  moiety  of  leasehold  estate 
to  his  niece  ElifZabeth^  dXiA  in  case  of  her  death,  under  twenty-one, 
then  to  a  legatee  over.  The  testator  added,- in  case  his  niece  •/^^Ao- 
liah  should  die  without  any  issue,  &c.  his  will  was,  that  the  said 
moiety  or  half  part  of  his  said  leaseboldj  &c.  before  given  to  hts 
wXAnxece  Athfdiakt  should  go  to  his  niece.  £{iirafre(A,  &c.  Sir 
Thomas  SeweU^  M.  R.  was  clearPy  of  opinion,  that  Athaliah  was  en- 
titled to  the  other  moiety ;  there  could  be  no  doubt  of  the  intention ; 
and  the  words  of  gift  being .  omitted  by  mistakoy  tbe  Court  would 
supply  them.(6) 


CHAPTER  XXII.    . 

Of  the  limitation  of  Chattels. 

The  early  doctrine  respecting  the  disposition  by  Vill  of  chattels 
real  and  other  personal  estate,  appears  to  have  been,  that  a  bequest 
of  them  for  life  amounfed  to  so  absolute  a  gift,  as  to  invalidate  any 
further  limitation  after  the  first  legatees's  death. (a)  It  w^,' how- 
oyer,  discovered,  that  such  a  construction  generally  defeated  the  in- 
tention of  testators,  and  the  old  rule  was  gradually  relaxed.  The 
first  change  of  the  law  in  favour  of  such  bequests  was  made  by  rais- 
ing a  distinction  between  the  gift  of  the  thing  itself,  and  a  bequest 
of  the  Mse  only  for  life,  the  law  allowing  a  validity  to  the  latter  dis- 
position, which  it  denied  to  the  former.  (6)  In  process  of  time,  as  per- 
sonal estate  increased  in  value  and  estimation,  this  fine-spun  distinc- 
tion gave  way  to  a  more  liberal  and  rational  consttuction,  and  it  is 
now  perfectly  settled,  that,  whether  the  gift  be  of  the  subject  itself 
for  life,  or  only  of  the  use^  a  limitation  over  to  a  subsequent  lega- 
tee after  the  decease  of  the  first  taker,  will  be  supported  ;(c)  so  that, 
althought  he  law  does,  not  allow  of  limitations  of  personal  estate 
by  way  of  remainder,  in  the  proper  sense  of  that  term,  yet  by  exe- 
cutory bequest  or  trust,  interests  in  the  nature  of  remainders  may  be 
created  by  will  or  deed.  As  none  but  estates  of  inheritance  are 
within  the  statute  De  don%s^{d)  chattels  real  and  other  personal  estate 
cannot  be  entailed ;  but  by  executory  devise,  or  through  the  medium 
of  trusts,  they  may  be  limited,  so  as  in  a  great  measure  to  answer 
tbe  purposes  of  entail,  and,  indeed,  are  susceptible  of  modification 
so  as  to  be  confined  in  a  particular  course  of  devolution,  and,  except 
for  the  purposes  of  accumulation,  rendered  unalienable  for  any  num- 
ber qf  lives  in  being,  and  twenty-one  years  after,  with  a  further 
period  allowed  for  gestation,  at  the  end  of  which  period  the  per- 

■ 

(d)  Amb.  661.  / 

le)  See  also  HmUh  v.  FUztrcrald,  3  Ves.  &  Bea.  7,  8.  per  Sir  WUl'mm  Grant. 

(a)  1  Roll.  Abr.  610.  Bro.  Abr.  235.  pi.  13.        {b)  Plowd.  521.  Cro.  Car.  346. 

(c)  Mathevf  Manning^%  case,  8  Rep.  95.  Lamjiefa  case,  10  Rep.  45.  Cotton  v. 
HetUh^  Roll  Abr.  612.  Anon.  2  Frecm.  206.  Hyde  v.  Farratt,  1  P.  WilL  1. 
Catchmay  ▼.  Mchoila,  ib.  5.  notes.  {d)  13  Ed.  1.  c.  1. 
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• 

sonalty  will  vest  abiolotely  in  the  person  taking  under  the  limita* 
tion,  tf  U8t,  or  executory  bequest.  All  the  foregoing  modes  of  die* 
position,  when  occurring  in  a  will,  are  taehniGalljr  speaking,  exe:^ 
cutory  bequests. 

Wkh  these  preliminary  observations,  we  shall  present  the  Reader 
with  the* leading  distinctions  in  the  construction  and  properties  of 
these  dispositions  of  chattels  real  and  other  personal  estate,  with 
a  general  reference  to  the  cases  proving  and  allustratiAg  the  prin- 
ciples adduced  ;  the  cases  themselves  being  too  numerous  to  admit- 
of  a  detailed  consideration  according  to  the  usual  method  of  the 
present  work*->-a  method,  indeed,  in  the  subject  immediately  under 
consideration,  unnecessary.  • 

Notwithstanding,  as  we  have  before  observed,  all  the  foregoing 
varieties  of  testamentary  disposition  of  chattels  real  and  other  per- 
sonalty are,  strictly  speaking,  executory  bequests ;  we  shall  for  the 
sake  of  more  convenient  analysis  and  easyrefeirence,  class  the  cases 
undec  the  following  arrangement. 

• 

Sect.  I.  Bequests  of  chattels  real  and  other  personalty^  which^ 

in  devises  of  estates  of  inheritance^  would  give  an 
.  express  estate  tail  to  the  first  legatee. 
ExcqUion  where  words  are  superadded  to  the  preceding 
words  ^  limitation. 

Sect.  IL  Bequestsof  chattels  real^  &c.^  which  in  devises  of 

estates  of  inheritance;^  would  give  an  implied  es- 
tate tail  to  the  first  legatee. 

Sect.  III.  Bequests  of  chattels  real^  &c*,  which  give  an  estate 

for  life  to  the  first  legatee^  and  an  absolute  estate 
to  his  issue  as  purchasers. 

Sect.  IY.  Of  Bequests  executory  or  inchoate^  as  distingtiished 

.  from  bequests  choateand  complete  in  themselves. 

Sect.  V.  Of  bequests  of  chattels  real^  &c.y  which  in  devises  of 

estates  of  inheritance  would^  strictly  speakings  be 
executory  devises. 
I. — Bequests  to  take  ^ect  after  a  life  or  lipes  in  being,  and 

twenty-one  years  afterwards. 
II. — Where  the  general  import  of  the  words  ^  frfter  faihare 
ofissue^^  has  been  retrained. 
1. — Where  the  gift  is  to  two,  with  a  gift  to  the  survi-^ 

vor  after  a  failure  of  issue  oftheoiher. 
2. — When  the  ^^faUure  of  iseue^^  confined  to  the  death 
of  the  person,  upon  the  faUuare  ^  whose  issue 
thelimUaiion  over  is  to  take  ^ed. 
3. — Where  the  dying  without  issue  is  cot^med  to  the 

life  of  the  legatee  over. 
4. — Wherethe  words  "  leaving,'*  Sfc.  have  restricted  the 
generalimport  of  the  expression  ^^wUhout  issue." 
5. — Where  the  word  '^having"  fio^  synonymous  with 
**  leaving." 
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6. — Where  "  dying  wiihoui  i^ue"  confined  by  preced- 
ing words  of  narrower  signification. 

7.'— Where  restrained  when  coupled  with  a  power  of 
appointment. 

Sect.  VI.  Bequests  of  personalty  upon  trusts  for  accumulation. 
1. — Where  void/or  the  excess. 
2^ — Where  void  in  toto. 


Sect.  L — ^Bequests  of  chattels  real  and  other  personal ty^  which^ 
in  devises  of  estates  of  inheritance^  would  give  an  express  es- 
tate tail  to  the  first  legatee. 

Thus,  for  exa^lple,  where  a  testator  beqtfieaths  personal  estate  to 
•^.  and  the  heirs  of  bis  body,(e)  or  to  the  heirs  male  of  his  body,(/) 
or  to  A.  for  life,  and  after  his  decease  to  the  heirs  of  his  body,(£^)  or 
to  the  heirs  male  of  his  body  ;(A)  or,  again,  to  A.  and  his  issuSiii)  or 
to  his  issue  male,(ft)  or  to  A.  and  his  children  ;({)  as  all  the  forego- 
ing examples  would  in  devises  of  real  estate  of  inheritance  give  an 
express  estate  tail,  so  a  bequest  of  personalty  in  the  above  words 
would  give  an  absolute  interest  to  the  legatee,  as  that  species  of 
property  is  incapable  of  being  entailed,  or  being  the  subject  of  com- 
mon recovery ;  and  consequently  any  subsequent  bequest  over  on 
the  failure  of  heirs  or  issue  of  the  first  taker  would  be  of  no  effect, 
as  being  too  remote,  as  will  appear  by  the  cases  referred  io.{m) . 
And  it  will  make  no  difference  in  regard  to  the  construction,  whe- 
ther'the  interest  or  profits  only  are  given  it  the  first  taker,  and  the 
principal  to  his  heirs  or  heirs  of  his  body,  dLC.(n) 

Thus  in  Glover  v.  Stroth(^o)Mary  Burgess  directed  her  trus- 
tees to  lay  out  at  interest  upon  real  or  personal  security,  40001.  ster- 
ling, and  pay  the  interest  thereof  only  to  Richard  Glover  for  life,  and 
pay  the  principal  to  the  heirs  to  be  lawfully  procreate  of  his  body, 
with  a  declaration  that  the  interest  should"  not  he  electable  by  the 
debts  or  deeds  of  R.  Glover;  and  in  the  event  of  his  death  without 
lawfiil  issue  of  his  body,  or  of  his  selling,  assigning,  or  otherwise 

{e)  Alt.  Gen.  v.  GUl^  2  P.  Will.  368.  Att.  Gen.  v.  Hird^  1  Bra  €.  C.  170, 
4  Mad.  361. 

(/)  LtventhortiCY,  Ashbie,  iRolI.  Abr,  611.  pi.  1.  S,  C,  D^Anver's  Ab.  Vol.  II. 
p.  521.  pi.  1,  Scale  ▼.  Seaie,  1  P.  Will.  289.  Petham  v.  Gregory,  5  Bro.  P.  C. 
432.  2d.  ed.  vol.  IIL  p.  204.  Montague  v.  jBeauUeu,  6  Bra  P.  C.  255.  2d.  .ed.  vol. 
IlL  p.  297.    JFbrdyce  v.  F&rd,  2  Ves.  iun.  536.     tiare  v.  Polhill,  11  Ves,  257. 

(jg")  Richards  v.  fiergarvenny^  2  Vem.  324.  Robmaon  v.  Fitzherbert,  2  Bro. 
C.  C.  127.  Butterfieldw,  Butterjield,  1  Ves,  sen.  133.  154.  Garth  v.  Baldwin, 
2  Ves.  sen.  645.  JBodena^.  Lord  Galway,  2  Eden.  297.  £ltan  v.  Eaaon,^  19  Ves^ 
7Z,  Brovmckerw.  Bagot,  19  Ves.  574.  S,  C.  1  Men  271.  Kinchy.  Ward,  2  Sim. 
&  Stu.  409. 

(A)  Chatham  v.  Tothill^  6  Bra  P.  C.  45a  2d.  ed.  vol.  VIL  p.  453.  Britton  v. 
Twining,  3Meriv.  176. 

\i)  Salkeld  v.  Vernon,  1  Eden,  65,    Lyonv,  MUchell,  1  Mad.  467. 

k)  Donn  v.  Penny,  19  Ves.  545.  &  C  1  Mcr.  20. 

[[)  Gawler  v.  Cadby,  1  Jac  347.  per  Sir  TViomas  Plumer,  M.  R.  Taniete  v. 
Pearkea,  2  Sim.  8c  Stu.  383  ;  see  J^ewman  v.  Mghtmgale,  1  Cox,  341. 

(m)  See  Feame's  Ex.  Dev.  ch.  3.  s.  2.  3d.  ed.  1824.  p.  459.  462.  Cuthbert\. 
Furrier,  1  Jacob,  R.  415.    Bull  v.  Pritchard,  1  Russ.  213. 

(n)  Butterfieid  v.  Butterfield,  1  Ves.  sen.  133-154.  Robmon  v.  FUzherbert^ 
2  Bro.  C.  C.  127.    Earl  of  Chatham  v.  Tothiii,  6  Bro,  P.  G.  voL  VII,  p.  453. 

(o)  2  Bro.  C.  C,  34-37. 
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disposing  of  all  or  any  part  of  the  above  interut^  she  directed  that 
the  40002.  should  belong  to  W,  One  of  the  questions  was,  whether 
the  bequest  over  to  fV.  was  void,  as  too  remote ;  and  Lord  ThurloW 
decreed  that  it  was ;  observing,  it  was  then  too  late  to  argue  upon 
the  distinction  of  prinpipal  and  interest,  or  to  insist  upon  circUm- 
cumstai^ces  of  intent,  (p] 

For  those  cases,  wherein  the  wo^d  '^ heirSy^  is  construed  '* cAtl- 
dren^^^  the  reader  is  referred  to  chap.  XI.  sect.  3.  of  this  work. 

But  an  exception  to  the  above  rule  has  been  made,  where  to  words 
of  limitation  improperly  applied  to  personal  bequests,  further  words 
of  limitation  have  been  superadded,  in  which  case  the  first  words  of 
limitation  have  been  converted  to  words  of  purchase. 

Thus,  where  the  bequ^sts  were  to  a  legatee,  and  to  the  heirs  of 
his  body,  their  executors,  administrators,  and  assigns;  or  to  be 
equally  divided  among  them,  and  the  like ;  it  has  been  inferred  from 
the  words  grafted  upon  the  limitation  to  the  heirs  of  the  body  of  the 
legatee,  that  the  testator  could  not  intend  the  heirs  to  inherit  qua 
heirs  in  infinitum^  but  distributively  as  purchasers,  so  as  to  give  the 
legatee  an  interest  for  life  only,  with  remainder  to  his  children,  or 
heirs  as  tenants  in  common.(9) 

Accordinglv,  in  Law  v.  Dam8y{r)  before  the  Lords  Commission- 
ers in  1777,  A.  bequeathed  to  ^.  and  his  heirs  male,  equally  to  be 
divided  betwen  them,  share  and  share  alike.  B.  had  four  children; 
and  though  the  limitation  was  not  to  him  for  life,  yet  the  Court  de- 
creed, that  the  true  construction  was  to  give  him  the  interest  only, 
and  the  principal  to  be  divided  among  his  heirs  male  equally.  . 

A  similar  decision  was  made  in  Donne  y  Merrejield,($)  where  the 
bequest  was  of  a  term  to  the  testator's  brother  Jottn  for  life,  then  to 
such  person  as  he  should  marry,  for  her  jointure ;  and  after  her 
death,  to  the  heira  of  the  body  of  JohUy  and  the  execulora^  adminU'^ 
traiora,  and  asaigna  of  auch  heira  mate. 

So  in  Wilaon  v.  Vanaittarti{t)  the  bequest  was  to  John  fFilaon 
and  to  hia  heira  malef  equdUy  to  be  divided  among  them^  ahare  and 
ahare  alike. 

So  in  Hodgeaon  v.  Buaaeyj{u)  the  trusts  in  a  postnuptial  aettlemeni 

.  of  the  residue  of  a  term  of  years,  were  for  Grace  Buaaey^  for  life'; 

after  her  decease,  for  her  husband  Edward  ;  and  after  their  decease, 

in  trust  for  the  heirs  of  the  body  of  Grace  by  Edward  begotten,  their 

executors,  administrators,  and  assigns. 

Again,  in  Hockley  v.  Mau)beyi{x)  the  bequest  was  of  freehold  and 
leasehold  to  Richard  Ruaaell,  and  hia  iaaue  lawfuUy  begotten  or  to 
be  begotten^  to  be  divided  among  them  aa  he  ahould  think  JU. 

(fi)  See  Feame*9  Executory  Devises,  chap.  3.  sect  3.  p.  462.  8th  ed. 

(q)  In  devises  of  real  estate,  however,  the  construction  would,  it  should  seem,  be 
otherwise,  and  for  a  very  important  case  in  such  limitations,  the  Reader  is  referred 
to  JSnsonv.  Wrig^ht,  2  Biigh,  1.  the  very  able  argumentsandjudg;ment  in  which  are 
well  deserving  a  careful  perusal.  The  devise  in  that  case  was  to  William  for  life, 
and  after  his  decease  to  the  heirs  of  his  body,  in  such  shares,  &c  as  he  shall  ap' 
pointy  and  for  want  of  such  appointment,  to  the  heira  of  the  body  of  IVUliam^  share 
and  share  alike,  as  tenants  in  common  ;  and  if  but  one  child  the  whole  to  such  only 
child,  and  for  want  of  such  issue  over.  Held,  that  WUliam  took  an  estate  tail;  see 
also  Franklm  v.JLatf,  cited  2  BHgh,  59. 


I 


r)  Cited  1  Ves.  lun.  145.  and  by  Lord  Hardwkke^  Amb.  11,  Fitz.  112. 

•)  Cited  in  Sab6art(my.  Sadbarton,  Forr.  55. 

0  Amb.  562.  («)  2  Atk.  89.  (or)  1  Ves.  jun.  143-149. 
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Also  in  Jacobs  v.  Amyatt^{y)  wfiere  the  bequest  was  to  Lucy 
Cooke  for  life ;  and  after  her  decease^  unto  tkt  heirs  of  her  body 
lawJvUy  begotten^  equally  to  be  dhnied  betweem  them^  share  and 
share  alike. 

In  Doe  V.  Lydey{z)  the  bequest  was  of  a  term  (after  the  death  of 
Oeorge  Lyde^  and  Margaret  his  wife,  to  whom  successive  life  estates 
were  given,)  to  the  children  of  George^  share  and  share  alike ;  but 
if  George  should  die  without  issue  of  his  body,  then  to  Robert  Lyde^ 
i&c.  and  Mary  his  .wife,  in  like  manner.  The  limitation  over  was 
decided  to  be  good,  and  that  the  words  dyd  not  vest  the  term  in 
George  absolutely,  as  they  were  not  to  be  construed  as  giving  an 
estate  tail,  had  the  subject  been  real  estate. 

In  the  last  case,  Mr.  Justice  BuUer  recognizes  the  rule  laid  down 
by  Lord  Chief  Justice  WUmot^  in  Keily  y.  Fowler ^(a)  where  the 
words  were,  "heirs  of  the  body;"  and,  quoting  his  words,  thus:  "the 
truth  is,  we  are  bound  to  an  artificial  and  technical  sense  of  those 
words,  unless  there  is  an  apparent  intention  in  the  testator,  of  using 
them  in  their  natural  meaning;"  adds,  "and  for  that  purpose^  which 
is  in  favour  of  common  sense,  the  most  trifling  circumstance  is 
sufficient." 

To  the  preceding  cases,  Craujford'  v.  Trotter^(b)  may  be  aidded^^ 
where  the  bequest  was  "to  Lady  Scott md  her  heirs  (say  children  ;") 
and  the  Vice  Chancellor  decided  that  she  was  entitled  for  life  only, 
with  remainder  to  her  children;  the  word  "heirs"  being  used  as 
synonimous  with  "  children,"  importing  they  were  to  take  after  her 
death. 

So  likewise  a  similar  exception  has]  been  made,  when,  from  the 
nature  of  the  limitation  to  the  heirs  of  the  body,  the  words,  if  ap- 
plied to  freehold  landsj  would  give  an  estate  tail  to  some  of  the  de-  - 
visees  only,  and  estates  by  purchase  to  the  heirs  of  the  bodies  of  the 
others  of  Uiem,  the  Court  has  laid  hold  of  this  circumstance  in  per*- 
sonal  bequests  to  infer  from  it,  th^t  the  testator  intended  to  make  all 
the  legatees  purchasers. 

Thus,  if  the  bequest  were  to  A,  for  life,  and  after  AJs  death  to 
the  heirs  of  A.^s  body,  and  the  heirs  of  the  bodies  ofB.  and  C,  and 
on  faUure  of  such  heirs,  with  remainder  over :  in  such  case,  as  the 
heirs  of  the  bodies  of  B.  and  C.  could  take  as  purchasers  only,  for 
want  of  a  prior  interest  in  their  parents,  a.  similar  interpretation 
would  be  put  upon  the  limitation  to  the  heirs  of  the  body  of  A. ;  so 
that,  upon  the  event  of  the  death  of  A.,  jB.,  and  C.  without  leaving 
heirs  of  their  bodies,  the  limitation  or  executory  bequest  over,  would 
take  efiect. 

This,  in  fact,  was  the  case  of  Withers  v,  Algood^  cited  in  Bagshaw 
V.  Spencer,{c)  upon  which  Lord  Talbot  is  said  to  have  observed,  the 
rule  of  law  was  not  so  strict  as  to  control  the  intent.(d) 

(y)  4  Bro.  C.  C.  542  ;  and  see  13  Ves,  479.  1  Mad.  376.  This  deciuon  is  ob- 
jected to  by  the  author  of  the  note  to  the  case  in  Mr.  Belt's  ectition  of  Brown  s  re- 
ports ;  but  it  should  seem  that  that  case  falls  within  the  class  above  conudered» 
and  is  clearly  distinguishable  from  the  case?  mentioned  in  the  conclusion  of  that 
note,  not  withstimding  it  is  admitted  that  the  distinction  between  express  and  impli- 
ed estates  \sa\,  cannot  now  be  supported.  (z)  1  T.  R.  593. 

(a)  6  Bra  P.  C.  309.  (b)  4  Mad.  361. 

(f)  1  Ves.  sen.  149.  (d)  Per  Lord  Hardwkkc,  C. 
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In  Leonard  Looie^B  oase,(6)  Coht^  Ch.  J.  took  a  distinction  be- 
tween a  term  in  ^<m  and  one  created  de  wnvo.  He  admitted,  tkat 
if  a  term  be  devised  to  one  and  his  heirs  males  of  his  body,  his  heits 
shall  not  have  it,  but  his  executors  ;  for  a  term,  which  is  but  a  chat- 
tel, cannot  be  entailed,  and  such  devisee  may  well  alien  the  term  to 
whom  he  pleases ;  but  he  took  a  distinction  between  the  term  sub- 
sisting at  the  date  of  the  will,  and  «  devise  to  B.  and  the  hewB  cf  kU 
body  for  one  thousand  years,  in.  which  latter  case  he  intimated  an 
.opinion,  that  the  term  would  cease  in  favour  of  the  testator's  heir,  on 
faliure  of  the  heirs  of  the  body  o(B.  This  opinion,  howeveir,  does 
not  appear  to  have  been  adopted  ;  Lord  Keeper  Finch^  in  Burgi$y. 
Burgi9,{/)  and  Lord  JVbtiingham,  in  the  Duke  of  JYor/olk's  case,(^) 
having  denied  its  authority. 

Sect.  IL  Bequests  of  chattels  real^  &c.  whi^h^  in  devises  of 

estates  of  inheritance^  would  give  an  implied  estate  tail  to  the 

first  legatee. 

Of  bequests  of  personal  estate,  which  in  devises  of  estates  of  in- 
heritance, would  give  estates  tail  by  in^licatian.{hy 

It  is  a  settled  rule  of  construction,  proved  by  a  numerous  class  of 
cascs^  that  where  estates  of  inh^itance  are  devised  to  «^.  and  if  be 
dies  without  heirs  of  his  body,  or  without  issue  (general  or  special,) 
to  B;  A.  takes  an  estate  tail  by  necessary  implication.  The  rule  is 
the  same  in  bequests  of  chattels  real  and  other  personal  estate  ;  for 
^.  the  legatee,  being  entitled  by  the  express  bequest,  for  life  only, 
and  B.  the  legatee  over,  being  entitled  to  nothing  upon  the  single 
event  of  A.^s  death,  but  upon  that  event  coupled  with  the  general 
failure  of  .^.'^  issue,  if  t^.  were  not  considered  as  taking  immediate- 
ly for  himself  and  his  issue,  the  interest,  between  his  death  and  th^ 
event  upon  which  JB.  could  take,  would  be  undisposed  of;  therefore, 
as  the  words  are  large  enough,  the  Court  implies  an  intention  in  the 
testator  to  transmit  the  legacy  to  A.^s  issue ;  but  as  chattels  can- 
not be  entailed,  the  absolute  interest  in  them  ex  necessitate^  Jnust 
vest  in  B. 

It  will  appear  from  the  cases  cited  below,(i)  that  attempts  have 
been  made  to  raise  a  distinction,  in  the  above  construction,  in  cases, 
where  the  bequests  would  (if  the  subject  were  real  estate  of  inherit- 
ance) give  an  express  estate  tail,  and  where  they  would  only  be  con- 
strued to  create  an  estate  tail  byimpUcaiion;  but  the  distinction  is 
now  exploded  ;(A)  and  the  cases  cited,  abundantly  prove  the  propo- 
sition, that  where  personal  estate  is  bequeathed  to  A.  generally,  to 
A.  for  life,  or  toA*  his  executors,  &c.,(2)  and  if  he  die  without  heirs 
of  his  body,(m)  or  without  issue,(n)  the  legatee  will  tske  an  absolute 
interest,  and  the  limitations  over  will  be  void. 

W  10  Rep.  87.  (f)  1  Mod.  115.         Ig)  PoUcxC  223.  3  Ch.  Ca.  3a 

[h)  SeeFeame'sEx.  Dev.  Sed.  ch.  3.s,  9.  p.  477. 

[i)  AtkinMon  v.  HuteMruon,  3  P.  Will  258.  Iktip  v.  Lord  Chatham,  Feame, 
464  ed.  8.  6  Bra  P.  C.  45a  ra>orted  also,  1  Mad.  as  TothUl\.  PUt,  488.  Doe  ▼. 
Lyde,  1 T.  R.  596.       (*)Pcr  Lord  Loughborough^  ChafuUea  y. Price,  3Vc8, 102. 

1^  --^  -~  jBemley,lBTQ.C.  0.187. 


Aioty  1  1 .  n.  0^ 
U)  Big^y.Bet 
{m)  JSodenr, 


mitmm,  Amb.  398.  478;  and  see  Stafford  v.  Buckley,  2  Vea. 
sen.  170. 

(n)  Dmjrly  v.  Dinfiy,  2  Fr^em.  41.    Burford  v.  Lee,  ib.  2ia    Anon.  ib.  287. 
Green  v.  Rod,  Fitz.  GS.    Lffve  y.  Wmdham,  1  Levinz.  290.    Flanden  v.  Clarke, 
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Sect*  ILL  Bequests  of  chattels  reAl^  &c.  ^ich  give  an  estate 
for  life  to  the  first  legatee^  and  an  absolute  estate  to  his  issue 

as  purchasers. 

But  where,  after  the  Ufe  interest  of  the  first  taker,  the  legacy  is 
given  expresdy  to  his  mtie  as  purchasers,  and  in  default  of  them,  to 
other  persons :  or  where  the  bequest  is  to  A.  for  life,  and  after. his 
decease  to  his  Jirat  and  other  sans  successively,  and  their  respective 
issue,  the  Court  will  give  effect  to  the  several  limitations  over ; 
there  being  no  necessity  to  resort  to  the.  rule  of  inference  or  impli- 
cation before  mentioned.  The  reason  is  obvious,  that  the  death  of 
the  first  taker  must  decide,  whether  he  will  have  any  issue  or  not, 
and,  if  he  have  any,  then,  such  issue  or  sons,  in  the  cases  supposed, 
will  be  entitled  to  the  legacy  absolutely ;  but  if  he  lefive  none,  then 
the  other  limitations  depeniding  upon  that  event  will  take  place  ac- 
cording to  their  order ;  so  that  none  of  them  tend  to  a  perpetuity  : 
for,  however  numerous  they  may  b^,  yet  if  none  of  the  prior  limita- 
tions take  effect,  the  ultimate  one  will  be  allowed  to  prevail.  For 
the  cases  illustrating  the  preceding  exception,  in  which  the  bequest 
is  to  the  issue,{o)  or  the  first  and  o(her  sons,  &c.j{p)  of  the  first 
taker,  the  Reader  is  referred  to  the  cases  cited  in  the  notes  below. 

In  regard  to  the  preceding  observations,  Lord  Talbot,  in  Clare  y. 
Clarej{q)  intimated  a  doubt,  whether,  when  the  bequest  was  express 
to  the  issue,  the  limitation  over  to  take  effect  in  default  of  such  is- 
sue, were  not  void  for  remoteness,  at  limited  after  a  general  failure 
of  issue:  but  this  opinion  or  doubt  of  Lord  Talbot,  appears  to  have 
been  over-ruled  by  the^  several  cases  last  referred  to,  and  to  be  wrong 
upon  principle ;  for  it  is  obvious,  that  there  can  be  no  danger  of  a 
perpetuity,  as  apprehended  by  his  Lordship,  the  limitation  (as  before 
observed,)  being  to  take  effect  at  all  events  within  the  compass  of  a 
life  in  being,  or  a  few  months  afterwards;  the  executory  bequest 
presents  that  species  of  alternative  limitation,  which  is  termed  a  con- 
tingency with  a  double  aspect,  the  ultimate  bequest  to  the  last  taker, 
being  not  expectant  upon  and  to  take  effect  after,  but  cotemporary 
with,  and  in  substitution  of  the  bequest  to  the  issue  of  the  %st  taker. 
If  the  legatee  or  first  taker  for  life,  to  whose  issue  the  bequest  is 
^expressly  named,  have  a  child  born  answering  the  description,  at 
imy  period  during  the  life  of  such  first  taker,  the  absolute  interest 
in  the  bequest  will  immediately  vest  in  such  child;  so  as  to  defeat 
all  contingent  bequests  oyer,  unless  the  time  of  vesting  is  suspended 
by  express  provision,  for  a  further  period  of  twenty-one  years,  which 
may  be  done  as  within  the  limit  prescribed  by  the  well  known  rule 
against  perpetuities  ;(r)  any  fiirther  observations  upon  which,  we 

1  Ves.  sen.  9.  Stafford  v.  Buckley,  2  Vcs.  sen.  170..  Beauckrk  v.  Dormer,  2  Atk, 
308.  and  see  Tr^ord  y^  Boehm,  d  Atk.  449.  Evere&t\,  GcU,  IVes.  jun.  ^^. 
CAandle99  v.  JPrice^  3  Vcs.  99.  Batdow  v.  Salter,  17  Vea.  479,  See  Andreev. 
Ward,  1  Russ.  C.  C.  260»  where  life  estate  was  not  emended  by  implicatiQn  to  a 
^uoti' estate  tail.    . 

(o)  Warman  v,  Seman,  Finch.  279.  Skejgfield  y.hord  Orrery,  3  Atk.  282.287. 
Mar9hy.  Marth,  1  Bro.  G.  C.  293.  jitt.  den.  v.  Bay  ley,  2Bro.  C.  C.  553.  Lmg 
y.  Blackall,  3Wts.  486, 

ifi)  HiggiM  V.  Vowler,  1  P.  WilL  98,  Stanley  v.  Leigh,  2.  P.  WiU.  686. 
Sabarton  v.  Sabartorit  Forr.  245.    Phifipi  ▼.  Mulgravef  3  Ves.  613. 


(q'S  FoiT.  2i. 


Dvitci  Bridgevfater  y.  Egertwi,  2|Ves.  sen.  121.  ttiore  fuUy  stated  in 
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shall  postpone  for  tfie  present,  referring  the  RjMider  to  a  subsequent 
8ect{on,(«)  and  in  the  meantime  we  proceed  to  the  considetaiion  of 
the  subject  next  proposed. 

Sect.  IV,  Of  bequests  executory  or  inchoate^  as  distinguished 
from  bequests  choate  and  complete  in  themselves. 

The  distinctioil  bet^reen  trusts  executed  and  trusts  executory  in 
marriage  articles  and  wills,  is  now  well  established  ;  and  it  may  be 
thus  stated.  Where  the  devise  or  trust  is  directly  and  wholly  de- 
clared by  the  testator  or  settlor,  so  as  to  attach  on  the  lands  imme- 
diately, under  the  deed  or  will  itself,  it  is  a  trust  executed  and  com- 
plete, and  must  be  construed  strictly  according  to  its  legal  import, 
and  in  analogy  to  corresponding  limitations  of  legal  estates ;  but 
where  the  devise,  trust  or  agreement,  is  directory  and  incomplete ; 
prescribing  the  intended  limitation  of  some  future  conveyance  or 
settlement  directed  to  be  made  for  effectuating  it ;  there  the  trust  is 
executory,  and  the  Court  of  Chancery  will  not  construe  the  devise 
strictly,  but  will  endeavour  to  discover  the  intention,  and  execute 
the  trust  according  to  that  intention. (^)  This  subject  is  so  ably 
discussed  by  Mr.  jPeame,  in  his  admirable  Treatise  on  Contingent 
Remainders,  that  a  reference  to  his  work  is  all  that  is  requisite  in 
this  place>  to  show  the  application  of  the  distinction,  as  it  regards 
devises  and  settlements  of  estates  of  inheritance. 

The  application  of  the  doctrine,  however,  to  limitations  of  chat- 
tels real,  and  other  personal  estate,  does  not  seem  to  be  so  well 
settled  ;  for  although  it  is  clear  that  the  Court  will  lend  its  aid  in 
modelling  incomplete  dispositions  of  that  species  of  property  as  well 
as  of  real  estate,  in  order  to  effectuate  the  intention  of  testators  and 
settlors,  yet  it  is  not  settled  'to  what  extent,  and  in  what  mode  the 
Court  will  lend  its  aid  to  effectuate  such  dispositions,  vdien  made  by 
reference  to  limitations  of  real  estate  of  inheritance. 

Upon  this  subject  a  distinctibn  has  been  taken  between  executory 
trusts  in  wills  and  in  marriage  articles  \{u)  and  it  seems  to  have  been 
incorrectly  inferred  from  thence,  that  the  Court  will,  in  the  one  case, 
modify  the  strict  legal  import  of  the  limitations'  in  the  articles,  in 
order  to  effectuatf  the  true  intent  of  the  settlors  ;  but,  in  the  other, 
will  not  interfere  to  carry  into  execution  the  apparent  intention  of 
the  testator,  though  imperfectly  expressed.  But  this  inference,  it 
should  seem,  is  at  variance  with  principal  and  authority.  The  only 
distinction  existing  between  articles  and  wills  is,  not  that  the  Court 
will  not,  when  the  intention  can  be  discovered^  equally  lend  its  aid 
to  effectuate  that  intention  in  the  one  case  as  well  as  the  other,  but 
in  executing  the  articles  the  Court  possesses  a  guide  in  the  object 
of  the  settlement,  namely,  a  provision  for  the  issue  of  the  marriage, 
which  is  wanting  in  the  case  of  a  will,  and  has  no  other  guide  to  the 
discovery  of  t|ie  motives  and  object  of  the  will,  than  what  is  to  be 
collected  from  the  words  of  the  will  itself.  So  that  if  the  articles 
for  a  settlement  of  real  estate  were  to  limit  an  estate  for  life,  with 
remainder  to  the  heirs  of  the  body  of  the  settlor,  the  Court  will 

1  Bra  C.  C.  28a  in  a  note.  Trqfford  v:  TYaffbrd,  3  Atk.  347.  Fotey  v.  Dvmellt 
iBra  C.  C.  2r4b  Vau^han  y.Bunkm^  S  jBra  C.  C.  101.  Duke  of  NewcasiU 
V.  Countess  of  Uncoht^  3  Ves.  juD.  367.    12  Ves,  219.  (•}  Sect  5. 

(0  See  per  Lord  £/</on,  1  Jac  &  WaL  570.  (u)  3  Ves.  394. 
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decree  a  strict  settlettliiit,  in  eonforlnity  with  (tUb  presumaUe  iitteo- 
tioa ;  bot  if  a  wM  directs  a  simikir  limitation,  the  Court  has  not  juch 
ground  for  decreeing  a  strict  settlement ;  and  if  there  were  no  other 
words  to  show  that  tiie  testator  did  not  intend  to  use  those  words  in 
the  strict  technical  sense,  it  has  no  guide  to  ascertain  that  he  means 
one  quantity  of  interest  rather  than  another,  an  estate  for  hfe  rather 
than  an  estate  in  fee.  But  if  it  can  foe  clearly  ascertained  from  the 
will,  that  the  testator  did  not  mean  to  use  the  words  in  the  strict 
technical  sense,  the  Court  will  effectuate  that  intention,  when  ascer-* 
tained,  equally  as  if  the  limitation  occurred  in  articles.(x)  Any  other 
distinction  between  the  two  cases,  would,  as  Lord  Eldon  observes 
in  the  Countess  of  Lincoln  v.  The  Duke  of  J^etvca8tle,{y)  shake  to 
the  foundation,  the  rules  of  equity.  The  Court,  therefore,  it  may 
be  safely  concluded,  would  in  either  case  effectuate  the  intention, 
when  once  that  intention  can  be  clearly  ascertained^  and  it  can  be 
accomplished  consistently  with'  the  rules  of  law.  These  observa- 
tionfl  are  equally  applicable  to  limitations  of  personal  estate. 

The  first  consideration,  therefore,  in  cases  of  this  sort,  in  a  will, 
is  to  ascertain- whether  the  bequest  be  executory  or  executed; 
whether,  as  it  has  been  expressed,  the  testator  has  been  his  own 
conveyancer,  undertaking  to  frame  the  limitations  himself,  or  whether 
he  intends  a  settlement  to  be  made  to  effectuate  the  intention  ex- 
pressed. 

That  being  settled,  the  next  question  is,  whether,  notwithstand- 
ing the  executory  nature  of  the  expressions,  the  intention  be  ex- 
pressed in  such  a  definite  manner,  as  to  enable  the  Court  to  act 
upon  it  ? 

It  frequently  happens  that  a  testator,  after  limiting  estates  of  in- 
heritance to  one  or  more  tenants  for  life,  with  remainder  to  their 
first  and  other  sons  successively  in  tail  male,  with  remainders  over, 
directs  thai  leaseholds  or  other  personal  estate  shall  go  and  heergoy- 
ed  by  the  person  or  persons  for  the  time  being  entitled  to  the  real 
estate^  as  far  as  the  rules  of  law  vriU  permity  or  in  words  of  similar 
import.  A  question  has  arisen  in  such  cases,  whether  the  clause, 
when  it  occurs  in  a  will,  is  executory,  or  in  other  words,'  whether  it 
amounts  to  a  direction  to  settle  ?  Another  question  has  also  arisen, 
whether  the  Court  will  carry  such  a  direction  into  effect,  and  to  what 
extent;  and  again,  whether  any  difference  exists,  Where  such  a  di- 
rection occurs  in  marriage  articles,  and  in  the  shape  of  a  covenani  • 
or  agreement  to  settle  the  personalty :  and  if  so,  to  what  extent,  and 
in  what  mode  the  Court  will  carry  such  agreement  or  covenant  into 
effect.  In  endeavouring  to  obtain  a  solution  of  these  questions, 
where  the  law  is  settled,  we  shall  first  briefly  consider  the  cases, 
which  it  must  be  confessed  are  conflicting ;  and,  iEtfter  an  attempt 
to  point  out  their  discrepancies;  to  state  their  result,  by  drawing 
such  conclusions  as,  it  is  presumed,  they  warrant.  The  Reader 
will  of  course  anticipate  that  this  inquiry  involves  the  considera- 
tion of  the  cases  on  the  settlement  of  personal  chattels  as  heir- 
looms. 

(x)  Per  Sir  Wtlltam  Grant  in  Blackburn  v,  StMe9i  2  Ves.  &  Bea.  369.  see  also 
per  Lord  Eldon,  C.  in  Jervoiae  v.  Duke  of  M>rthumberland,  I  Jac  &  WaL  574. 
see  also  fier  Sir  John  Leach,  V.  C.  in  Lord  Deerhunt  v,  Duke  of  St,  Albant,  5 
Mad.  360.  (y)  13  Ves.  3Sr. 
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The  first  case,  we  shall  cite  is  Chuwv.  Grom>mor.{;B)  There  Sir 
Richard  Oroavenor  devised  his  real  estate  to  Sir  Thomas  Grosvenor 
for  life ;  s.  to*  remainder  to  trustees  to  preserTe,  &c.  RdBainder  to 
his  first  and  other  sons  successively  in  tail  male :  with  remainder  to 
the  testator's  brother  Robert  Growenor  for  life,  with  remainder  to 
his  first  and  other  sons  in  like  manner.  Then  follows  this  clause^ 
<<  and  my  will  and  mind  is,  that  my  litmuy  of  books,  jewels,  plate, 

and' furniture  of  my  bouses  in  ■    > shall  go  as  hevr^ooms^ 

as  far  as  they  can  by  laHOj  to  the  hoar  mak  qf  my  family  succe^ 
swdy^  as  my  real  estate  is  hereby  settled.  Lord  Hardwiche  de- 
cided that  as  Sir  THomos  had  died  without  having  bad  any  issue, 
the  limitation  over  to  Sir  JZobert  was  good..  This  was  the  only  point 
decided  in  the  case;  but  the  case  rarnishes  the  opinion  of  Lord 
Hardwicke  as  to  the  effect  of  the  clause  above  given,  which  he  con- 
sidered directory.(a)  His  Lordship  also  states  the  previous  cases 
that  bear  upon  the  subject,  and  to  which  the  Reader  is  referred. 

The  next  case  is  Trqffbrd  v.  Trffford,{b)  which  was  also  the  case 
of  a  will,  and  determined  by  Lord  Hardwicke.    There,  the  testator 
devised  his  real  estate  in  trust  for  Sigismfund   Boehm  for  life  ; 
remainder  in  trust  for  his  first  and  other  sons  successively  in  tail  male ;' 
remainder  in  trust  for  Charles  Boehm  for  life.;  remainder  in  trust  for 
hitf  first  and  other  sons,.  <&x.  and  then  be  bequeathed. his  plate» 
books,  pictures,  and  household  goods,  of  what  nature  soever  *'  to 
such  male  person^  when  he  shauSd  attain  tweniy-^mCf   who  should 
then  be  entUled  to  the  trust  in  possession  nf  the  real  estate  there- 
inbrfore  demsed  ;  and  directed  that  until  such  male  person  should 
attain  twenty-one,  the  said  plate,  &c.  should  be  kept  at  Dunton 
HaUi  and  be  used  in  the  mean  time  by  such  male  person  re.siding 
there  ;  declaring  it  to  be  his  express  will  and  desire,  that  the  said 
plate,  &c.  might  in  the  nature  of  heir4ooms  go  with   the  said 
estate;  and  be  used  therewithy  as  long  as  the  laws  tf  this  realm 
would  permit.    The  testator  appointed  an  executor,  and  bequeathed 
the  residue  of  his  personal  estate  to  such  person  (when  of  the  age  of . 
twenty-one),  as  by  the  will  should  be  entitled  to  the  trust  in  pos- 
session of  toe  lands.    The  point  decided  by  Lord  Hardwicke  was, 
that  the  words  ^*  such  male  person  who  should  attain  twenty-one,"^ 
did  not  refer  to  a  tenant  for  Ufe,  but  to  the  person  who  would  be 
entitled  to  the  inheritance  by  attaining  twenty-one.    His  Lordship 
recognized  his  determiniation  in  the  preceding  case  of  Gower  v. 
Gtosvenor;  and  further  observed,  that  in  the  case  before  him,  there 
was  a  direction  to  executors,  whom,  by  virtue  of  the  last  clause,  he 
made  trustees,  for  the  purpose  of  effectuating  the  succession  of  the 
chattels.     Lord  Eldonin  his  observations(c)  on  this  case,  seems  to 
have  considered  the  bequest  as  clearly  executory.    The  Reader  will 
■  observe  that  a  leading  feature  in  the  last  case  is,  that  the  testator 
expressly  specifies  the  age  of  twentyH>ne,  as  the  period  of  taking 
the  chattels. 

(z)  Bum.  54  also  reported  from  MS.  5  Mad.  337.  349. 

(a)  Sec  Lord  Eldon'a  approbation  of  this  construction,  12  Ves.  3.*?!.  The  Coun- 
tess of  Lincoln  v.  Duke  ol  NevKottle,  {* )  3  Atk.  347. 

{e\  In  the  Countess  of  Lincoln  v.  Duke  of  J^etocoBtle.  12  Yes.  232.  see  also  his 
Lordship's  observation  on  the  limitation  <*  to  such  male,^'  6cc.  as  taken  altogether, 
being  too  remote.  See  also  Lord  Southampton  v.  Marquis  of  Hertford^  2  Ves.  2c 
Bea.  54*  and  ManhaU  v.  Holloway,  2  Swan.  432. ' 


Sect.  IV.]  of  Chattels.  361 

The  two  preceding  cases.  Lord  Thurhyuo  remarks  in  F^ley  v.  'Bur- 
ndl,{d)  prove  no  more  than  that  the  will  might  be  such  that  the  first 
taker  should  not  take  the  whole ;  this  observation,  with  some  qualifi- 
cation, is  correct. 

Bridgewater  v.  Egerton[e)  is  also  a  case  of  a  wHl,  There  the. 
testator  bequeathed  thus :  ''  I  desire  that  my  books  in  toiwn  and 
couniry  should  be  deemed  and  taken  as  heir-loovnay  and  shall  go  to 
such  persons  as  shall  be  entitled  to  the  possession  (^  my  capitcd  man- 
sion house  at  A.^  by  virtue  of  the  limitations  of  my  s^tlement,*^  The 
uses  of  the  settlement  were  in  the  usual  mode  to  tl^e  testator  for 
life,  and  to  his  first  and  other  sons  successively  in  tail  male.  It  was 
decided'  by  Lord  Harduncke,  that  the  books  vested  in  the  then  late 
John  Duke  of  Bridgewater^  the  first  tenant  in  tail,  who  died  an  in- 
fant and  unmarried. 

The  next  case  is  Foley  v.  BumeU,(f)  also  a  case  of  a  will,  where- 
by Lord  Foley  devised  liis  real  estate  ■  to  his  second  son  Edward 
Foley  for  life,  with  remainders  in  strict  settlement  to  his  first  and 
other  sons  successively  in  tail  male.;  with  remainders  to  the  plain- 
tiff Andrew  Foley  for  life,  in  like  manner  :  and  bequeathed  all  his 
standards,  fi;(tures,  household'  goods,  furniture,  fixtures,  i&c.  &c. 
*'  which  should  be  at  either  of  his  houses,  to  be  held  and  enjoyed 
by  the  sevJBral  persons,  who  from  time  to  time  should  respectively  y  and 
successivdy  be  entitled  to  the  use  and  possession  of  the  same  houses 
respectively,  as  and  in  the  nature  <f  heir-looms  to  be  annexed  and  go 
along  u)ith  sudi  houses  respectively  for  ^oer^  Upon  the  bill  of 
Andrew  Foley  and  his  son  to  have  the  personalty  secured.  Lord 
ThurUm  decided,  that  as  the  first,  taker  Edward  had  had  a  son 
tenant  in  tail,  who  died  soon  after  his  birth,  the  chattels  vested  in 
him,  and  his^  father  took  them  as  his  representative.  The  case  was 
heard  again  before  the  Lords  Commissioners  Loughborough,  Ashurst, 
Bnd  Hotham,  who  confirmed  the  decree  ;  and,  upon  appeal  to  the 
Lords,  their  decree  was  also  affirmed.  Lord  Loughborough  seems 
to  have  been  of  opinion,  that  the  clause  was  executory,  but  that  the 
Court  would  not  act  upon  an  intention  so  imperfectly  expressed, 
and  that,  therefore,  it  could  go  no  further  than  the  clear  devise  ; 
otherwise  it  would  not  be  to  construe,  but  to  make  a  will  upon  pro- 
bability only.  Lord  Commissioner  Ashurst  observed,  that  where 
the  testator  left  it  to  the  Court  to  make  the  conveyance,  the  Court 
would  protect  the  property,  as  far  as  might  be.(g)  Upon  the  last 
case  Lord  Eldon  observes,^A)  the  clause  was  directory,  which  a 
'  Court  of  Equity  would  mould  to  the  purposes  of  the  testator  upon 
its  general  principles.  There  never  was  a  case,  in  which  Lord 
Hardwicke's  reasoning  might  more  properly  apply ;  and  yet  a  son 
who  lived  only  a  few  weeks  was  taken  to  be  persona  designatd  under 
the  words  "  who  firom  time  to  time  should  respectively  and  succes- 
sively be  entitled."  His  Lordship  then  states  Lord.  T&ur/afi?^«  opi- 
nion to  have  been  (but  which  does  not  appear  from  the  judgment  as 
reported,)  that  if  the  testator  did  not  give  explicit  directions  as  to 
his. meaning,  there  was  only  the  choice  either  to  say  the  leaseholds 

)  1  Bro.€.  C.  274,  infra.  {e)  1  Bro.  C.  C.  28a  &  C.  2  Ves.  sen,  122. 

/)  1  Bra  C.  C,  274.  n^a. 
li)  Upon  this  dictum  see  Lord  jEldon's  observations,  12  Ves,  235.     (A)  lb,  2S4. 
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vested  eo  in^anti  the  child  was  born,  or  to  carry  the  limitations  to 
the  utmost  extent  the  law  would  admit ;  and  the  clause  in  Lord 
FoUfjfs  will  did  not  enable  the  Court  to  take  the  latter  course.  This 
should  seem,  however,  to  have  been  the  substance  of  Lord  LoHghr 
horcugKs  opinion. 

*  Thus  far  it  would  appear,  that  all  the  cases  correspond  in  consi- 
dering the  clauses  in  question  as  executory,  but  there  is  a  difference 
of  opmion  as  to  the  carrying  the  testator's  direction  into  effect.  In 
the  cases  of  Gower  v.  Groavenar  and  Tmffcrd  v.  Trqfford^  Lord 
Hardwicke  was  of  opinion,  that  the  Court  might  have  carried  the 
intention  in  limiting  the  absolute  enjoyment  of  the  chattels,  not  as 
far  as  the  law  would  admit,  but  to  a  convenient  extent,  so  as  to  keep 
the  real  and  personal  estate  together  ;(i)  while  in  Bridgewater  v.  Eger- 
ton  his  Lordship  decided,  that  the  infant  tenant  in  tail  became  abso- 
lutely entitled  at  the  moment  of  its  birth,  notwithstanding  the  clause 
in  the  will  directed  the  books  should  go  as  heir-looms  to  the  per- 
sons, &c.  entitled  to  the  mansion  house  under  the  limitations  in  the 
settlement.  The  clause  in  the.case  last  alluded  to  did  not  contain 
the  words  '*  as  &r  as  the  law  would  permit;"  and,  perhaps,  his  Lord- 
ship did  not,  upon  the  whole  construction  of  the  will,  consider  the 
Court  justified  in  adopting  any  modification  of  the  chattels,  similar 
to  that  suggested  in  his  judgment  in  Gower  v.  Grosvenot.  The  sub* 
sequent  case  of  Foley  v.  Burnett  decided,  that  though  the  clause  was 
executory  in  its  intendment,  the  intention  was  too  vaguely  expressed 
to  furnish  the  Court  with  a  sufficient  guide  to  carry  it  into  execution. 

The  next  case  is  Vaughan  v.  J?ur«fem,(ft)  wherein  the  testator  di- 
rected that  the  chattels  should  go  as  heir-looms  with  the  real  estates, 
(which  were  limited  to  his  daughter  for  life,  and  to  her  first  and 
other  sons,  &c.  in  strict  settlement,)  and  be  held  and  enjoyed  by  the 
person  or  persons,  toko  should  for  the  time  being  by  virtue  of  his  wiU 
be  entitled  to  his  said  estates,  as  far  as  the  rules  qflaw  and  equity 
would  permit.  Lord  Thurlou)  thought  that  the  last  words  in  the 
clause  made  no  difference  between  that  case  and  Foley  v.  Bumell^ 
and  held,  that  the  chattels  vested  absolutely  in  the  first  son  tenant 
in  tail,  and  went  to  the  father  as  his  representative ;  his  Lordship 
being  of  opinion,  that  the  words  did  not  allow  the  Court  to  tie  up 
the  property,  as  long  as  the  law  would  allow. 

The  case  of  the  Countess  of  Lincoln  v.  The  Duke  of  ^ewcastle{l) 
is  next  in  order  of  time,  but  differs  from  the  preceding  cases  ih  the 
circumstance  of  its  being  the  case  of  a  covenant  to  settle  the  per- 
sonalty in  a  marriage  settlement.  There,  by  a  deed  of  settlement  on 
the  marriage  of  Henry  Earl  of  Lincoln,  eldest  son  of  the  Duke  of 
JVewccutle,  real  estates  were  limited  to  the  said  Earl  for  life ;  with 
remainders  to  his  first  and  other  sons  successively  in  tail  male ;  with 
remainders  to  Thomas  Pelham  Clinton,  the  Duke's  secoQd  son,  for 
life  ;  with  similar  remainders  to  his  first  and  other  sons,  with  like  re- 
mainders to  the  Duke's  third  son.  In  the  settlement  Henry  Duke 
of  Newcastle  coyennnied  to  assign  certain  leasehold  estates,  in  trust 
for,  and  for  the  benefit  (f  such  person  and  persons,  and  for  such  and 
the  like  estate  and  estates,  and  for  such  and  the  like  uses,  intents,  and 
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5  Mad.  348,  349.    3  Atk.  348,  349.  {k)  3  Bra  C.  C.  lOL 

12  Vea  218.  23a 
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purposes  f  as  toere  thereinbefore  mentioned  of  or  concerning  the  free* 
hold  estates  thereinbefore  limited^  so  far  as  the  law  in  that  case  would 
allow  and  permits    The  marriage  took  effect.    Henry  Earl  of  Clin- 
ton died  in  the  lifetime  of  Henry  Duke  oi Newcastle^  Feaving  issue  of 
the  marriage  one  son  Henry  Pdham  Clinton^  and  one  daughter  Cathe- 
fine  Pelham  Clinton.  The  son  afterwards  died  without  issue ;  and  then 
Henry  Duke  of  Newatstle  was  succeeded  in  the  title  by  the  said  Tho- 
meu  Pelham  CUnton  his  oiriy  surviving  son,  who  afterwards  died  leav- 
ing Henry  his  eldest  son,  on  whose  behalf  a  bill  was  filed  to  have  the 
covenant  executed.  The  Countess  of  Clinton,  the  widow  of  Earl  Hen- 
ry,  and  his  daughter  Lady  Catherine  PelhamClinton  claimed  to  foe  en- 
titled absolutely  to  the  leaseholds,  as  the  representatives  of  the  infant 
tenant  in  tail.  Lord  Loughborough  directed  the  covenant  to  be  exe- 
cuted by  a  settlement  of  the  leaseholds  in  trust  for  Henry  the  then 
Duke  of  Newcastle,   his  executors,   administrators,   and   assigns ; 
but  if  he  died  under  the  age  of  twenty-one  years,  without  leaving 
issue  male  of  his  body  living  at  his  decease,  then  in  trust  fpr  Tho- 
mas  Pdham  Clinton  his  brother  in  like  manner;   then  in  trust 
for  Lady   Catherine  Pelham  in  like  manner,  with  similar  limita- 
tions or  trusts  over.    There  was  an  appeal  from  this  decree  to  the 
House  of  Lords,  who,  at  the  suggestion  of  Lord  EUenborough,  re- 
versed that  part  of  the  decree,  which  followed  the  words  *'  Henry 
Duke  of  Newcastle,  his  executors,  administrators,  and  assigns ;"  the 
Duke,  who  was  a  minor  at  the  time  of  the  decree,  having  since  at- 
tained twenty-one.     Lord  EUehborough  and  Lord  £M!on  considered 
the  decree  irreconcileable  with  that  of  Lord  Tkurlow  in  V^aughan 
V.  BursUm.    Lord  EUton  also  observed,  it  was  wrong  also  on  ano- 
ther point:  that  it  went  upon  a  supposed  distinction  between  mar- 
riage articles  and  wills,  observing,  ''There  is  a  distinction,  if  the 
will  makes  a  direct  gift,  and  the  articles  contain  a  covenant :  but 
the  distinction  between  marriage  articles  and  an  executory  trust  uur 
der  a  will  is  new  to  me.     Lord  Harduncke^s  opinion  in  two  cases 
upon  wills  is  directly  contrary  to  that  of  Lord  ThurlaWy  expressly 
upon  the  point  that  those  were  not  cases  of  direct  gift,  but  a  direc- 
tion, how  the  property  was  to  be  hekl  and  enjoyed ;  under  which 
direction,  a  conveyance  or  settlement  was  to  be  made.    Upon  such 
an  executory  trust  the  same  principle  prevails  as  upon  marriage  ar- 
ticles.'' 

The  last  case  seems  to  have  settled  this  point,  that  under  an  exe^- 
cutory  clause  or  covenant  in  marriage  articles,  for  settling  chattels 
with  reference  to  a  series  of  limitations  in  strictsettlement,  the  chat- 
tels shaU  not  vest  absolutely  in  the  first  tenant  in  tail  dying  under 
twenty-one,  as  was  decided  in  the  preceding  cases  in  wills ;  but  it 
affords  no  guide  as  to  the  mode  in  which  the  Court  would  direct  the 
trusts  in  execution  of  such  a  covenant  to  be  framed. 

The  subsequent  cases  occurred  upon  wills :  the  first  is  Carr  v. 
Lord  £rroI.(m)  There  freehold  estate,  by  the  will  of  Sir  William 
Carr,  was  lunited  (in  events  which  happened,)  to  Lady  Charlotte 
Hay  for  life,  with  remainder  to  her  first  and  other  sons  successively 
in  tail  male.  The  testator  directed  that  certain  plate  and  furniture 
at  his  mansion-house  at  £.  should  remain  as  heir-looms,  and  deoised 
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the  same  to  trv^ttesj  upon  trust ,  to  permit  the  same  to  go  togMer 
with  the  mansum-housej  "  to  suchperson  or  persons^  as  should  from 
time  to  time  under  his  will  become  entitled  to  it^  for  so  long  a 
time  as  the  rules  of  law  and  equity  would  permit ;  and  desired 
that  an  inventory  should  be  taken  by  the  executors.  Lady  Char- 
lotte  Hay  died,  leaving  an  infant  son,  who  became  entitled  to  an 
estate  tail  male  in  the  devised  estates.  Upon  bis  death,  an  infant 
and  without  issue,  the  chattels  directed'to  go  as  heir-looms  were 
claimed  by  his  father  as  his  personal  representative  ;  and  the  ques* 
tion  was,  whether  the  words  of  the  will  did  not  carry  over  the  chat- 
tels to  the  persons  entitled  to  the  settled  estates,  so  as  to  prevent 
their  vesting  absolutely,  in  the  infant  son  of  Lady  Charlotte  Hay. 
Sir  William  Grant  decided  that  they  vested  absolutely  in  the  infant 
son ;  observing,  that  he  could  not  discover  any  substantial  differ- 
ence between  that  case  and  f^aughan  v.  Burslan ;  the  only  differ- 
ence in  this  case  and  that  was,  the  bequest  to  trustees ;  but  that  he 
could  not  see  in  the  trust  any  thing  executory  ;  so  that  the  question 
whether  there  was  any.  difference  between  an  executory  trust  in  a 
will  and  articles  did  not  there  arise ;  and  that  the  decree  for  the 
plaintiff  in  that  case  would  not  interfere  with  any  thing  discussed 
in  the  case  of  the  Duke  of  Newcastle  v.  the  Countess  of  Lincoln. 

The  last  case  is  Lord  Deerhurst  v.  The  Duke  of  St.  ^lbans.{n) 
There  Lord  Vere,hj  will,  in  1781,  bequeathed  to  trustees  M  his  house- 
hold goods,  furniture,  pictures,  books,  &c.  which  should  be  at  his  man- 
sion at  Hanworthf  upon  trust  for  his  wife  Lady  Mary  Vers  for  lifci 
and  after  her  decease  for  his  son  Aubrey  Beauderk  for  life  ^  and 
after  the  death  of  the  survivor  of  them,  upon  trust  that  the  trustees 
should  stand  possessed  thereof  in  trust  for  such  person  as  should 
from  time  to  time  he  Lord  Vere ;  t^  being  his  will  and  intention  thai 
the  same  should^  qflerthe  decease  of  his  said  wife^  go  and  behddand 
enfoyed  with  the  title  of  the  family  y  so  far  as  the  rties  (f  law  or  equir 
ty  would  permit.  The  testator  directed  the  residue  of  his  personal 
estate  to  be  laid  out  in  lands  to  be  settled  upon  his  wife  Lady  Fere 
for  life,  with  remainder  to  his  son  Aubrey  Beaucletk  for  life,  with  re- 
mainder to  the  testator's  grandson  Aubrey  Beauderk  for  life,  with 
remainder  to  the  first  and  other  sons  of  his  said  grandson,  succes- 
sively in  tail  male ;  with  remainders  to  WiUiam  Seauclerky  second 
son  of  Aubrey  Beauderk  (the  son)  for  life,  and  to  his  first  and  other 
sons,  &c.  The  title  descended  to  Aubrey  Beauderk^  the  son,  and 
from  him  to  Aubrey  Beauderk^  the  grandson,  who  died  in  1815, 
leaving  an  infant  son,  Aubrey ^  the  late  Duke  of  iS^  Albans^  who 
died  in  1816,  whose  sister  of  the  half  blood  and  only  neU  of  kin, 
Lady  Mary  Deerhurst^  claimed  the  chattels,  in  opposition  to  the 
claim  of  the  present  Duke  of  St.  Albans,  the  next  tenant  in  tail  in 
possession.  The  case  was  very  ably  argued  on  behalf  of  the  plain- 
tiff; and  Sir  John  Leach,  V.  C.  decided,  that  the  chattels  vested  ab- 
solutely in  the  late  infant  Duke,  and  was  of  opinion,  that  the  gift 
contained  nothing  executory  ;  the  former  part  containing  words  of 
direct  gift,  the  remaining  part  merely  expressive  of  the  intention, 
that  the  absolute  interest  should  not  vest  in  any  person  for  the  time 
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being  Lord  Verey  who  might  by  the  rules  of  law  and  equity  be  limits 
ed  in  the  use  and  enjoyment  oniy.(o) 

Having  stated  the  cases  of  dispositions  of  chattels  with  reference 
to  limitations  in  strict  settlement,  so  &r  as  the  rules  of  law  or  equi- 
ty, will  permit,  the  following  observations  occur ;  but  which  the 
Editpr  presents  to  the  Reader  with  diffidence.  Lord  Hardwicke^s 
opinion  clearly  was,  that  such  words  were  executory,  and  afforded 
ground  for  a  court  of  equity  to  model  the  limitations  of  the  personal 
estate }  not  to  the  ultimate  limit  the  law  would  allow,  but  to  such  a 
convenient  extent,  as  to  execute  the  general  primary  purposes  of  the 
will  or  settlement,  by  tarrying  together  the  real  and  personal  estates. 
Lord  Eldon  has  expressed  his  opinion,  that  this  would  have  been  the 
better  mode  of  construing  the  words ;  and  which,  had  it  been  res 
integraj  he  should  have  adopted.  His  Lordship,  however,  admitted 
that  that  construction  had  been  over-ruled ;  for  we  find  that  it  wu 
not  adopted  by  Lord  Tkurlow  in  Foley  v.  BumeU  and  Vaughan  v. 
Burslem.  Those  cases  have  determined  that  the  clause  in  question 
occurring  in  a  will  does  not  afford  sufficient  indication  of  intention^ 
as  to  die  mode  in  which  the  direction  was  to  be  carried  into  effect ; 
and  that  the  Court,  labouring  under  the  .difficulty  of  determining  the 
intermediate  modifications  the  testator  intended  between  the  vesting 
in  the  tenant  in  tail,  at  the  moment  of  its  birth,  and  the  carrving-the 
limitations  to  the  utmost  extent  the  law  would  allow,  was  therefore 
under  the  necessity  of  deciding  that  the  interest  vested  in.  the  infant 
tenant  in  tail  at  Us  births  This  mode  of  construction  has  been  fol- 
lowed by  the  subsequent  cases,  which,  as  we  have  seen,  considered 
the  words  of  bequest  as  containing  nothing  executbry.  The  result 
of  which  is  to  reduce  the  clause  under  discussion  in  a  wiU  to  a  di* 
rect  bequest ;  and  there  is  now  no  difference  in  effect  between  such 
a  limitation  of  chattels,  with  reference  to  limitations  in  strict  settle- 
ment, and  an  immediate  bequest  to  the  first  taker  for  life,  and  after 
his  decease  to  his  first  son  in  tail,  and  the  heirs. or  issue  male  of  his 
body. 

It  appears,  therefore,  to  be  immaterial,  whether  the  direction,  as 
to  the  enjoyment  of  the  chattels,  refers  to  the  limitations  of  fireehold 
estates  already  settled,(jp)  or  the  lands  to  be  purchased  with  the 
produce  of  residuary  personal  estate,(9)  or  to  the  enjoyment  of  a 
title  ;(r)  or  whether  the  chattels  are  directed  to  be  so  enjoyed  gene- 
rally, or  be  bequeathed  to  trustees,(i)  or  to  the  objects  themselves  ;{t) 
or  whether  the  limitations  are  directed  as  far  as  the  rules  of  law  will 
permit,  or  without  those  word8,(u)  or  for  ever.(x) 

Nor,  it  should  seem,  will  the  case  be  different,  although  the  tes- 
tator actually  direct  a  settlement  to  be  made,  unless  he  give  some 

r 
M  From  this  decision  there  has  been  an  appeal  to  Lord  £ldon,  upon  %hich  his 

Loraship  did  not  pronounce  a  judgment 
{fi)  As  in  Gower  v.  Grosvenor,  Trafford  v.  Traffvrd^  Bridf^ewUer  v.  Egerton, 

FoUy  V.  Bumell,  Vaughan  v.  Buralem, 

[yj  As  in  Lord  Deerhunt  v,  Duke  of  St,  Alban», 

J)  As  in  The  Dukeof  A^ffw«M//tf  v.  The  Countess  oi  Lincoln, 

J  As  in  Carr  v.  Lord  Errotf,  Lord  Deerhurat  v.  Duke  of  St,  Albans, 
As  in  TVafford  v,  Trafford,  supra,  p,  360.  of  this  volume, 
[tt)  Bridgewater  v.  Egerton,  1  Bro.  C.  C.  280.     Vaughan  v.  Bunletn,  3  Broi 
C.  C.  101.  fier  Lord  TTiurlow. 
(x)  As  in  Foley  v.  Bumell, 
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more  definite  intimation  of  intention  than' the  words  in  the  claases 
before  considered.(y) 

Bat  if  the  will  afford  a  clue  to  the  testator's  meaning  as  to  the 
modifications  of  the  limitations  of  the  chattels^  as  by  declaring  that 
the  absolute  enjoyment  is  to  be  postponed  to  the  age  of  Uoenty-cney 
there  the  Court  will  effectuate  the  intention,  it  being  within  the  pre* 
scribed  limits  of  executory  devise.(2r) 

In  regard,  however,  to  a  covenant  in  a  settlement,  or  articles  for 
settling  chattels  real  and  other  personal  estate,  with  reference  to 
limitations  of  real  estate  so  far  as  the  rules  of  law  will  permit,  or 
with  words  of  similar  import)  the  rule  of  construction  is  different 
from  that  of  similar  wonls  in  a  *will  ^  upon  the  distinction  before 
•  noticed  of  the  guide,  which  exists  in  the  former  case,  as  to  the  in- 
tention  of  the  settlor^  which  is  wanting  in  the  latter ;  but  the  con^ 
struction  is  not  at  present  settled. 

That  such  a  difference  in  the  construction  of  the  clause  under 
consideration  exists  In  the  case/>f  a  covenant  in  marriage  articles 
appears,  as  before  noticed,  from  the  decision  of  the  Countess  of 
JAnccin  v.  The  Duke  of  JVewcastk.  But  with  reference  to  the  mode 
of  carrying  such  a  covenant  into  effect,  there  appears  to  be  consi- 
derable-difficulty. 

In  JFoleyy.BumeU,  Lord  Commissioner  Ashwat  said,  that  the 
Court  would  protect  the  property  as  far  as  might  be-;  but  that  didum 
is  expressly  denied  to  be  law  by  Lord  Eldan^  in  the  case  last  alluded 
to,  who  said  the  Court  never  had  done  that.  His  Lordship  further 
observed,  that  the  best  rule  would  have  been  for  the  Court  to  tie  up 
the  property,  not  as  long  as  the  rules  of  law  would  permit,  but  to 
a  convenient  extent.  But  although  Lord  Hardwicke^s  mode  of  in- 
terpreting and  executing  the  clause  cannot,  as  the  cases  have  now 
settled  it,  be^  adopted  with  respect  to  wills,  there  appears  to  be  no 
reason  why  it  should  not  be  resorted  to  in  liie  case  of  a  Covenant  in 
marriage  articles. 

Sir  fFiUiam  Grant,{a)  and  Lord  £2don,(&)  remark,  that  the  mar- 
riage articles,  (the  object  being  a  provision  for  the  issue)  affords  a 
prima  facie  evidence  of  intention,  which  is  wanting  in  executory 
trusts  under  a  will. 

The  case  of  the  Countess  of  Lincoln  v.  The  Duke  of  JSTewca^lBf 
as  we  have  observed,  came  to  no  decision  as  to  the  mode;  it  merely 
decided  that  the  chattels  do  not  vest  absolutely  in  the  first  tenant 
in  tail  dying  an  infknt.  The  good  sense  of  Lord  Hardwick^s  rule 
oiF  interpretation,  approved  by  Lord  Eldon^  would  probably  be  fol- 
lowed, but  the  particular  mode  in  which  the  Court  would  frame  the 
trusts  of  the  personalty,  must,  of  course,  in  each  particular  case,'  de- 
pend in  a  great  measure  upon  the  limitations  of  the  real  estate,  to 
which  the  enjoyment  of  the  chattels  is  to  be  annexed.  Upon  this 
subject  the  following  observation  of  Lord  Eldon,{c^  is  well  deserv- 
ing consideration :  his  Lordship  remarks,  '<  Lord  Hardwicke  says, 
It  IS  the  practice  of  conveyancing  to  limit  leasehold  estates  to  a 

(y)  Blackburn  v.  Stabln,  2  Vcs.  &  Bea.  370.    Jcrvokey.  The  Duke  of  Abr- 
thumberiand,  1  Jac  &  Wal.  572. 

fzj  Traffordy.  Traffbrd^  »ufira,  p.  360.  of  this  volume, 
[a  ]  In  Blackburn  v.  Stabler,  ubi  ni/nn, 
b)  In  Jcrvoiae  v,  Dakc  of  Northumberland,  ubi  tufira.        (c)  12  Ves.  229. 
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tenant  for  life,  then  to  the  son,  either  to  be  absolutely  vested  in  him 
when  he  shall  attain  the  age  of  twenty-one,  or  upon  bis  birth,  to  be 
divested  if  he  died  under  the  age  of  twenty-one ;  and  to  go  over,  but 
not  upon  the  simple  contingency  of  his  death  under  the  age  of 
twenty-one,  as  Sir  Joseph  JekyU  says  ;(d)  but  if  he  shall  die  under 
the  age  of  twenty-one  without  issue  generally,  if  the  object  be  to 
limit  an  estate  tail  general;  or  without  issue  male,  if  an  estate  in 
tail  male  be  the  object."  Upon  this  quotation  Lord.  Eldan  con- 
tinues, "But  this  is  not  carrymg  it  as  far  as  the  law  will  permit; 
for  the  moment  a  son  comes  to. the  age  of  fourteen,  he  may,  subject 
to  the  contingency  of  his  death  under  the  age  of  twenty-one,  not 
leaving  issue  male,  bequeath  the  leasehold  estate.  Suppose  he  dies 
under  the  affe  of  twenty-one,  leaving  issue  male,  that  issue  male 
would  not  taKe  the  leasehold  estate,  as  he  would  the  real  estate : 
but  the  leasehold  estate  would  be  part  of  his  general  personal  es- 
tate :  which  may  go  to  his  next  of  kin,  and  equally  to  the  wife  with 
them;  or  in  some  parts  of  the  kingdom,  the  larger  portion  to  the 
wife.  Therefore  the  proposition,  that  the  leasehold  estate  is  made 
unalienable,  as  long  as  the  rules  of  law  permit,  as  was  said  by  ISir 
Joseph  JekyU  and  Lord  Hardivicke^is  not  true  in  any  sense :  one  sense 
of  those  words  being  that  you  are  to  make  use  of  all  the  modifica- 
tions, and  limitations  the  law  will  admit,  to  select  those  that  will 
enable  you  to  execute  the  primary  purpose,  to  knit  together  the  two 
estates,  as  long  as  the  law  will  admit." 

His  Lordship  did  not  point  out,  nor  indeed  was  he  called  upon  to 
suggest  the  most  convenient  and  proper  mode  of  modifying  the  trust 
of  the  personal  estate,  in  analogy  or  correspondence  with  the.  limi- 
tations in  strict  settlement  in  the  case  before  him ;  the  difficulty  of 
pointing  out  that  mode  was  avoided  by  the  suggestion  of  Lord  £3- 
iehboroughy  which  the  Lords  adopted;  so  that  that  decision,  as  Lord 
Eldou  justly  observes,  cannot  serve  as  a  guide  to  conveyancers  as  to 
what  is  to  be  done  under  any  other  circumstances  than  a  tenant  in 
tail  in  possession  attaining  the  ag^  of  twenty-one.  It  might  be  ex- 
pected that  great  Judges  would  differ  as  to  the  practice  of  convey- 
ancers in  the  mode  of  framing  the  trusts  of  leasehold  and  other  chat- 
tels, in  execution  of  such  a  covenant  in  marriage  articles,  since  the 
opinions  and  practice  of  conveyancers  themselves  always  have  been, 
and,  at  the  present  time,  continue  unsettled. 

The  cases  authorize  us  to  say,  that  the  mode,  which  has  been  too 
commonly  adopted  of  declaring  the  trusts  of  personalty  or  covenant- 
ing for  their  being  settled  by  a  general  reference  to  the  limitations 
of  real  estate  settled  in  strict  settlement,  or  as  nearer  thereto  as  may 
be,  or  as  the  rules  of  law  and  equity  will  allow,  is  a  very  objectiona- 
ble mode ;  for,  as  Mr.  Butler  observes  in  his  very  valuable  note,(l) 
on  Co*  Lit.  290,  b.  sect.  10,  the  nature  of  real  and  personal  estate 
is  so  different  as  to  make  it  almost  impracticable  to  form  such  a*  set 
of  trusts  as  will  in  every  possible  event,  or  even  in  the  common  con- 
tingencies, carry  the  personal  estate  in  the  same  course  of  devolu- 
tion as  the  real  estate ;  and  the  modes  of  doing  so  are  so  various 
that  hardly  two  professional  men  would  agree  upon  the  same  plan." 
The  same  learned  writer  recommends  as  the  best  method,  to  insert 

(d)  2  P.  Wni  690. 
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a  complete  set  of  limitations  for  the  personal  estate.  When  how- 
ever the  smallness  of  the  property  or  other  circumstances  require 
brevity  the  trusts  may  be  declared  by  general  reference^  taking  care 
to  insert  a  proviso  declaring  that  the  leasehold  or  other  personal 
estate  shall  not  vest  absolutely  in  any  child  or  children  of  any  tenant 
for  life,  unless  or  until  he,  she,  or  t)iey  shall  attain  the  age  of  twenty- 
one,  with  a  further  proviso  that  such  child  for  the  tiqae  being  may 
during  minority  be  entitled  to  the  rents  and  interest.  If  the  subject 
be  not  productive  as  m  the  case  of  chattels  to  go  as  hdir-looms,  the 
last  proviso  is  of  course  inapplicable  and  unnecessary.  The  mode 
just  mentioned  is  probably  more  usual  than  that  of  setting  out  the 
trusts  at  length,  uid  will  have  the  effect  of  keeping  the  real  and 
personal  estates  togelJiet,  until  some  one  person  becoming  tenant 
in  tail  would  have  the  power  of  absolute  disposition  of  both. 

S£cT.  y.  Of  bequests  of  chattels  real^  &c.  which  in  devises  of 
estates  of  inheritance  would^  strictly  speaking,  be  executory 

djevises. 

We  proceed  to  bequests  of  chatties  real  and  other  personal  estate^ 
which  in  devises  of  real  estate  would,  strictly  speaking,  be  executory 
devises, 

I.  Limitations  to  take  effect  afler  a  life  or  lives  in  being  and 
twenty-one  years  after. 

The  law  admits  of  executory  bequests  of  chattels  with  any  num- 
ber of  successive  limitations,  so  that  they  are  made  to  take  effect 
within  a  life  or  lives  in  being,  and  twenty-one  years,  and  a  further 
period  of  gestation  of  a  few  months  afler.  Therefore  if  a  limitation 
over  of  personal  estate,  on  the  event  of  a  dying  without  issue,  which 
would  bBVoid,(6)  be  restrianed  to  the  death  of  the  first  taker,(/)  or 
of  any  other  person  than  in  esse  ;(g)  or  if  such  limitation  depend 
upon  the  death  of  such  issue  under  the  age  of  twenty-one  ;(&)  or  be 
limited  so  as  to  take  effect  twenty-one  years  afler  a  life  in  beihg,(i} 
it  will  be  valid  upon  the  happening  of  Uiose  contingencies.  To  this 
extent  the  policy  of  the  law  has  permitted  personal  estate  to  be 
locked  up  in  settlement ;  but  there  is  no  instance,  in  which  the  vest- 
ing of  this  species  of  property  has  been  allowed  to  be  postponed  to 
a  farther  period,  and  every  attempt  to  effectuate  it  has  been  frus- 
trated by  the  decisions  of  courts  of  justice.(&) 

(e)  Grey  v.  Shawne,  1  Eden.  153.  Grey  ▼.  Montagu,  2  Eden.  205.  Jcfftry  v. 
Sfir^ge,  1  Cox,  62.  Boehm  v.  Clarke,  9  Ves.  58a  See  also  ib.  202.  KtrkJuU- 
ricky.J(irJ^atrkk,lS\ts.484. 

(/)  Oake9  v.  Chaifont,  and  the  Duke  of  Norfolk^  case,  Pollexf.  3&  223.  ^fa9- 
KfUfurghr,  jiah,  1  Vcrn  304.    Panolet  v.  Dogget,  2  Vem.  6^    Fletcher'B  casic, 

1  Eq.  Ca.  ab.  193.  pU  10.    MichoU  v.  Hooper,  1  P.  WilL  198.  commented  upon» 

2  Atk.  313. .  Pmbury  v.  Elkin,  ib.  563.  lOng  v.  Cotton,  2  P.  WilL  676.  Sabbar- 
ton  V.  Sabbarton,  Forr.  245,  Chamberlain  v.  Jacob,  Amb.  7%  Ksrkfiatrick  v, 
Kirkpatrkk,  13  Ves.  481.  486. 

(jg)  Lambv,  Archer,  L£q;  Ca.  ab.  192.  pL  8.    Smalfv,  Denny,  1  Wilsc  STO, 
.(A)  Salkeldv.  Vernon,  1  Eden.  71.  Sh^ld  v.  Lord  Orrery,  3  Atk.  282  PenH 
V.  Barclay,  14  Ves.  122.    2  Sim.  Sc  Stu.  214. 

(0  Maddox  v.  Staines,  2  P.  Will.  421.  Sabbarton  v.  Sabbarton,  Ca.  Tern. 
Tal.  245.  Sheffield  v.  Lord  Orrery,  3  Atk.  282.  Thackeray  v .  Hamfison,  2  Sim. 
acStu.  214. 

{k)  Ladev,  Holford,  3  Burr.  1416.  Black  Rep.  428.  S,  C.  Phi/i/iav,  Kelynge, 
Fearne,  Cont  Rem.  8  ed.  appendix  5.  Cambridge  v.  Roits,  8  Ves.  12.  24^  Lord 
Southamfiton  v.  Marq.  of  Hertford,  2  Ves.  Sc  Bea.  54.  Mar$haU  v.  Hollt/may,  2 
Swanst  450    Bull  v.  PrUchard,  1  Russ.  213. 
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^  II-*  Where  the  ^general  import  of  the  words  "  after  failure  of 
ismte"  has  been  restrained  to  the  legal  period. 

But  notwithstanding  a  bequest  of  a  chattel  to  take  effect  after  a 
general  failure  of  issue  is  void,  the  Courts  of  Justice,  in  their  anxiety 
to  support  the  dispositions  of  testators,  have  admitted  very  flight 
circumstances  to  confine  the  generality  of  the  words  "dying  with* 
out  heirs  or  issue"  to  a  legal  period.(I)  And— 

1.  Where  the  limitation  is  to  two  or  more,  followed  by  a  gift,  in 
case  of  failure  of  issue,  to  the  survivors  or  survivor^    ' 

Thus,  if  a  legacy  were  given  to  Jl,  and  B.,  and  if  (either  of  them 
died  without  usue^  then  to  the  aurvivor,  the  limitation  would  not  be 
loo  remote,  as  the  testator  would  be  intended  to  give  9.  personal  be- 
nefit to  the  surviving  legatee ;  which  construction  would  confine  the 
dying  of  either  of  them  without  issue  to'  the  time  of  the  parent's 
death. 

Thus,  in  JVichoUs  v..jSJktnner,(in)  portions  were  bequeathed  to  the 
testator's  four  children,  to  be  paid  to  them  at  their  respective  ages 
of  twenty-one,  or  days  of  marriage ;  and  in  case  any  of  them  should 
die  before  the  time  of  payment,  or  should  die  without  issue  ;  then 
his  or  their  share  to  go  to  the  survivors  and  survivor  of  them,,  and 
his  heirs.  One  {of  the  children  died-  without  issue  under,  age,  and 
unmarried.  And  .Sir  Jofseph  JekyU  decided  that  the  limitations 
over  being  to.  the  survivors  and  survivor  of  them,  and  his  heirs,  it 
could  hot  be  intended  «  dying  without  issue  generally,  which  would 
make  it  void  ;  but  dying  without  issue  in  such  a  manlier,  that  the 
survivors  of  survivor  might  take*  it,  which  must  be  during  their  lives^ 
and  consequently  good.  That  it  was  liable  to  the*  contingency  of 
surviving  until  it  came  to  the*  last^  and  consequently  that  the  plain- 
tiff, one  of  the  surviving  brothers,  could  not  jiave  his  share  of  the 
principal  paid  to  him,  but  only  the  interest.  . 

The  last  case,  however,  was  cited  by  Lord  JSTorthington^  then  Lord 
Keeper  Herdeyj  in  his  judgment  in  Gray  v.,  Shawney{n)  and  dis- 
approved. His  Lordship  very  forcibly  observes  upon  the  above  case, 
"  One  of  the  events  haying  happened  of  a  dying  before  the  payment 
accrued)  and  it  not  being  contended  that  it  was  a  conjunctive  con- 
tingency, and  that  "  or  without  issue"  meant  ^^and  without  issue," 
I  do  not  see  bow  that  question  could  arise ;  but  as  to  the  reason 
given^  because  the  limitation  over  was  to  the  suvivors,  I  see  lio  more 
force  in  that  to  restrain  the  words,  than  if  it  had  been  given  to  par- 
ticular legatees."(o} 

In  Hughes  Y,  Sayery{p)  the  testator  devised  the  surplus  of  his 
personal  estate  to  his  twa  nephews,  and  if  either  of  them  should  die 
without  children,  then  to  the  survivor.  And  Sir  Joseph  JekyU,  M. 
R.,  held,  that  the  words  "  dying  without  children"  must  be  taken 
to  be  a  dying  without  children  then  (namely,  at  the  death  of  the 
parent)  living,  because  the  immediate  limitation  over  was  to  the  sur- 
viving devisee. 

2.  Where  the  general  limitation  is  followed  by  the  words  "  thih 

[I)  Brook9  vi  Taylor,  a  Vin,  Ab,  tit  (Devise,)  p.  313.  pi.  33,   ' 

7«)  Pre.  Ch.  528.  (n)  1  Eden.  157. 

0)  The  case  oiMckolU  v.  Skinner ^  is  cited  by  Feanie,  ed.  8th,  47Z 
I/i)  IP.  Will  534. 
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after  the  decease'^  of  the  person,  upon  the  failure  of  whose  issue  the 
limitation  over  is  to.  take  effect, 

.  Where  a  testator  bequeaths  a  term  or  other  personal  estate  toS. 
and  the  heirs  of  his  body,  and  to  their  heirs  and  assigns  for  ever, 
but  hi  default  of  such  issue,  then  after  the  decease  of  S.  to  B,y  the 
generality  of  the  words,  which  standing  uncontrolled  wQuld  have 
given  the  absolute  interest  to  S.,  will  be  restrained  to  mean  issue 
living  at  the  decease  of  S.  This  was  decided  in  the  case  of  WUhtn- 
son  v.  Sovih^q) 

So  in  Pinbury  v.  Elkin^[r)  where  the  testator  gave  all  his  goods 
and  chattels  to  his  wife,  whom  he  made  executrix ;  and  declared 
that  if  she  should  die  without  issue  by  the  testator,  then  after  her 
decease  80{.  should  remaiix  t6  the  testator's  brother;  the  words 
"  then  after"  were  taken  to  mean  "  immediately  after,*'  and  con- 
sequently to  restrain  the  dying  without  issue  to  the  time  of  her 
death.  -^ 

Here  we  may  add  the  recent  case  of  Crawler  v.  Cadby^{8)  in  which 
the  bequest  was  to  the  testator's  daughter  Emma  Sarah,  and  her 
children  lawfully  begotten;  and  in  default  of  such  issue,  and  in  case 
of  her  death,  over.  Sir  Thomas  Flumer^  M.  R.,  was  of  opinion,  that 
the  words  "  in  diftfault  of  such  issue"  coupled  with  the  words  "  in 
case  pf  her  death,"  meant  <*  in  case  of  her  dying  without  leaving 
children  at  her  death ;"  and  that  although  the  words  were  not  identi- 
cal with  those  in  Wilkinson  v.  Souths  yet  they  were  fairly  to  be  in- 
terpreted as  the  same  in  substance. 

3.  So  where  the  bequest  over  after  failure  of  the  issue  of  the  first 
taker  is  to  one  or  more  legatees  for  life  only,  the  words  "  failure  of 
issue"  will  be  construed  a  dying  without  issue  within  the  con^pass 
of  that  life.  But  where  the  entire  interest  is  given  over^  the  mere 
circumstance  that  one  taker  is  confined  to  a  life  interest,  furnishes 
no  indication  of  an  intention  to  make  the  whole  bequest  depend  upon 
the  existence  of  that  person*  at  the  time  when  the  event  happens,  on 
which  the  limitation  over  is  to  take  effect. 

The  above  rule  was  laid  down  in  Barlow  v.  SaUer,{t)  which  illus- 
trates the  latter  portion  of  the  rule,  and  wherein  the  testatrix  gave 
all  her  real  and  personal  estate  whatsoever  to  her  daughter  for  life, 
and  in  case  she  died  without  issue,  all  to  be  divided  between  the  tes- 
tatrix's four  nephews  and  nieces  ^naming  them,)  "  Catherine's  part 
only  for  life,  and  her  part  to  be  divided  between  the  survivors."  It 
was  decided  by  Sir  fViUiam  Grant,  M.  R.,  that  the  devise  over  was 
too  remote.  <. 

So  in  the  case  of  Trqffbrd  v.  Boehm,{u)  which  was  a  case  of  real 
estate,  Lord  Hardwicke  observed,  that  if  a  man  limits  a  sum  of 
money,  on  failure  of  issue  of  the  bodies  of  husband  and  wife,  to  any 
other  person  in  tail,  it  would  be  void  as  an  executory  devise  being  too 
remote,  as  depending  upon  a  failure  of  issue  generally ;  but  where 


(a)  rT.R.555. 


Will  563.  Sec  also  Fakie  v.  Stratton,  2  Atk.  64r.  cited  and  reported 
3  Brd  P.  C.  25r.  as  Stratton  v.  Fame,  and  Fcame,  Ex.  Div.  8th.  ed.  471, 

(f  ]  1  Jacob.  346. 

(0  17,  Vea.  479.  by  Sir  William  Grants  M,  R.  who  cited  Roe  v.  Jeffery,  7  T.  R. 
589,  and  /Vlb  v.  JBrovm,  Cro.  Ja.  590.  See  also  Feame's  Executory  Dev.  sec  14w 
p.  488.  8th.  ed.  (u)  3  Atk.  449. 
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the  limitation  over  is  for  Z^,  there  it  is  a  reasonable  construction 
to  confine  it  to  a  failure  of  issue  during  the  life  in  being,  which  had 
been  held  in  the  case  of  executory  devises  to  be-  a  reasonable  con- 
struction, if  it  falls  within  the  compass  of  ever  so  many  lives  in  be 
ing  at  the  same  time.   : 

4.  Again,  the  words  leaving  or  kqm  have  been  held  suf&cient 
%Q  restrain  the  general  import  of  the  term  "  issue"  to  those  living  at 
the  death  of  the  first  taker,  so  as  to  give  efiect  to  the  bequests  over, 
upon  there  being  no  such  issue  in  existence  at  that  period. 

Thus,  where  a  testator  biequeaths  a  legacy  to  A.  generally,  or  to 
A,  for  life,  ami  in  case  he  should  die  having  no  lawful  issue,  then 
over  :(x)  or  to  A,j  his  executors,  administrators,  and  assigns,  and 
if  he  die  before  twenty-one,  leaving  no  issue  ;(2/)  or  to  A.  gene- 
rally, or  for  life,  and  to  the  heirs  of  his  body,  and  if  he  die  leaving 
no  heirs  of  his  body,  to  B.  ^{z)  or  to  A.  and  his  heirs,  and  if  he  die 
leiaving  no  lawful  keiry  to  B.  ;(<i)  or  to  the  children  of  of  A.  living 
at  his  death,  and  if  such  children  should  die  without  kamng  issue, 

But  the  words  ^for  want  of  male  issue  cifler  hini'^  have  not  been 
construed  to  mean  *^  living  at  his  death,"  but  to  be  too  indefinite  to 
restrain  the  preceding  words ;  as,  where  the  bequest  was  to  A.  and 
his  male  issue,  and  for  want  of  male  issue,  after  him  to  B.{c) 

The  Court  has  even  considered  the  words  "  leaving,^^  "  isstie,^^  &c. 
of  difierent  import  in  the  same  will,,  when  applied  to  real  and  jper- 
sonal  estate  ;  in  the  first  ipstance  giving  the  word  ''  iasue^^  its  most 
extensive  signification,  so  as  to  create  an  estate  tail  in  the  devisee  ; 
and  in  the  second,  restraining  the  general  purport  of  the  word^  so 
as  to  include  only  such  as  the  first  taker  shall  leave  at  his  death  ; 
as  the  Reader  will  find  upon  referring  to  the  cases  cited  below.(d) 
The  propriety  of  putting  a  different  construction  upon  the  word 
'^  leaving"  in  the  same  will  has  been  questioned  by  some  modern 
Judges.(e) 

5.  Tiie  Reader  should  here  be  apprised,  that  the  words  '*  without 
Aoiping"  children,  are  not  synoniipous  with  *'  without  leaving,^]  but 
in  some  cases  have  been  construed  '^  without  fiaving  had  children," 
upon  the  apparent  intention.  The  case  of  BeU  v.  Phyn^  before 
stated,(/)  is  one  instance,  WeaJdy  ^x  dem.  Knight  v.  Rugg  {g)  is 
another. 

In  the  latter  WUliam  Owen,  having  three  daughters,  gave  the  resi- 
due of  a  term  of  one  thousand  years  to  Ann  (the  wife  of  the  lessor 
of  the  plaintiff,)  but  if  she  happened  to  die  without  having  child  or 
children  lawfully  begotten,  then  he. willed,  that  the  Same  premises 
should  go  to  her  daughter  Mary,  and  after  her  16  such  child  or 

(x)  Atkinson  v.  Hutchinson,  %  P.Will.  258..  Taylor  v,  Clarke,  2£den,  202. 
Forth  V.  Qhafiman,  1  P.  Will.  663.  recoenized  by  Lord  Hardvnckc  in  ^leffield  v. 
Lord  Orrery,  3  Atk.  2S8.  Stafford v,  Suckley,  2  Vcs,  sen.  180;  sieealso  Southby 
V.  Atonehouse,  ib.  616.     Daintry  v.  Daintry,  6  T.  R.  307. 

{y)  Martin  v.  Lonf,  Pre.  Ch.  15.  (r)  Read  v.  Snell,  2  Atk.  642.  646. 

\a)  Goodtitlev.  Pegden,  2  T.  R.  720.     (b)  Shehhardw,  Lesaingham,  Amb.  122. 

{€)  7  T.  R.  595. 

(rf)  Iforthv.  Chapman,  1  P.  Will  664.  Sheffield  v.  Lord  Orrery,  3  Atk,  288. 
Staffordy.  Buckley,  and  Southby  v.  Stonehouse,  2  Vea.  sen.  180.  616. 


K  s )  Sec  Lord  Kenyon^s  observations  in  Roe  v.  Jeffery,  7  T.  R.  595, 

7T.  R. 


(/)  P^e  413.  1.  V.  {g)  7  T.  R.  322. 
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children,  as  she  should  happen  to  have  lawfully  begotten ;  and  he 
appointed  Ann  executrix  and  residuary  legatee.  Anxi  married  after 
the  testator's  death,  and  had  three  children,  all  of  whom  died  in  her 
lifetime ;  and  the  question  was,  whether  the  absolute  interest  in  the 
term  vested  in  Ann^  or  whether,  "  vnthoui  hamng^^  was  synonimous 
with,  "without  leatnng,"  so  as  to  effectuate  the  executory  bequest 
to  Mary,  in  case  Ann  died  without  leaving  a  child,  which  event  had 
happened :  and  Lord  Kenyon  was  of  opinion  that  the  term  vested  in 
Ann,  and  that  the  testator's  primary  intention  was  to  benefit  Ann 
and  her  progeny ;  and  that  the  word  ^^  leainng^^  was  essentially  dif- 
ferent from  the  word  "having.*^  The  other  Judges,  Ashurst,  Grose^ 
and  Lawrence,  concurred  ;  the  latter  observing,  "  Perhaps  the  gene- 
ral intention  of  the  testator  will  be  best  consulted  by  this  determina- 
tion. At  the  same  time,  I  confess  it  struck  me  at  first,  that  this  was 
a  gifl  to  Ann,  and  in  case  she  left  any  children,  that  «he  should  have 
the  power  of  disposing  of  it  absolutely,  the  testator  taking  it  for 
granted  that  she  would  provide  for  those  children ;  but  if  she  1^  no 
child,  then  the  estate  should  go  to  Mary  and  her  children.  ,  That  is 
the  grammatical  construction  of  the  will ;  having  refers  to  the  time 
of  the  death;  whereas,  according  to  the  plaintiff's  argument,  that 
word  must  be  read,  <'  having  had.^\h) 

6.  Where  the  words,  "  dying  without  issue,"  apply  to  preceding 
words  of  narrower  signification,  as  to  a  descript  class  of  descen- 
dants, who  must  take  within  a  leffal  period  ;  the  general  import  of 
dying  without  issue  will  be  restramed,  accordingly. 

Thus,  where  the  bequest  is  to  A.  for  life,  and  afterwards  to  his 
children,  or  sons,  payable  at  twenty-one,  or  marriage,  and  indtfauU 
of  such  issue,  to  JB, :  in  such  case,  the  generality  of  the  words,  *'  in . 
default  qf  wcA  issue,^^  has  been  governed  and  Controlled  by  the  pre- 
ceding expressions,  "  children  or  sons ;"  the  Court  considering  the 
words  to  mean,  not  an  indefinite  failure  of  the  issue  of  A.  but  the 
failure  of  such  children,  or  sons  only,  as  were  previously  described.(t} 

7.  Again,  the  natural  import  of  the  words,  *' without  issue,"  has 
been  restrained,  when  the  bequest  to  the  issue  is  coupled  with  a 
power  of  appointmenJt. 

Thus,  in  Target  v.  Oaunt,{k)  the  testator  bequeathed  the  residue 
of  a  term  of  years  to  his  son  Henry  for  life  ;  and  after  his  decease,  to 
such  of  the  issue  of  ffenry,  as  fZenry  should  by  his  will  appoint,  and 
in  case  be  should  die  without  issue,  then  the  testator  devised  the 
same  to  AJbinuSn  Henry  died  without  issue,  .living  at  his  death ; 
and  it  was  determined  by  Lord  Parker,  C,  that  Uie  limitation  to 
AJbinus  was  good ;  and,  as  it  should  seem,  upon  the  ground,  that  the 
power  of  appointment  among  his  issue  reserved  to  Henry,  manifest- 
ed the  intention  of  the  testator  in  using  the  word  '^  issue,"  that  he 
included  none  else  but  such  issue  of  Henry  as  he  might  appoint  to, 
viz.  such  as  should  be  living  at  hi»  death. 

(A)  Seealao  Pmburyv.  Elkin^  IP.  WilL  563.  for  the  different  meaning  of  the 
words  «  dying  without  issue"  Target  v.  Gaunt^  1  P.  WiD,  432. 

{i)PUydeUy.  FUydeU,  1  P.  Will  748.  and  Lot^  Bardf»kke^9  comment,  AmU 
125.     Maddox  v.  StairM,  2  P.  WilL  421. 

{k)  1  P.  Will.  432  ;  but  it  should  seem  that  a  similar  limitation  m  real  estate 
would  have  received  a  difierent  OGnstructioa.    Jemfn  v.  fVtig'ht,  2  Bligh,  1. 
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'  The  case  of  Ktify  v.  FotoIer,(I)  was  detenniQed  upon  ihe  «ame 
principle.  There  the  testator  bequeathed  to  hia  daughter  all  his 
personal  estate,  provided  -that  she  married  with  the  consent  of  his 
executors  therein  named ;  and  after  appointing  A.  and  B,  execu- 
tors, he  declared,  that  if  his  daughter  should  die  without  issue,  all 
his  said  substance  should  return  to  his  executors^  to  be  distribided 
as  be  should  thereafter  direct ;  and  lastly,  if  his  daughter  married 
without  consent,  or  should  die  without  issue,  he  directed  that  his 
said  substance  should  return  to  his  executors^  to  be  by  them  distri^ 
buted  in  the  following  manner ;  to  C,  lOOl. ;  to  JD.,  502.,  and  to  each 
of  his  executors,  502.,  ^c.  The  question  was,  whether  the  bequests 
expectant  on  the  death  and  failure  of  issue  of  the  testator's  daughter 
were  valid  ?  and  it  was  determined  in  the  affirmative ;  the  general 
expressions,  ^^  dying  without  issue,"  being  in  this  case  to  be  confined 
to  the  period  of  the  daughter'^  death.  The  principle  of  the  deci- 
sion, appears  to  have  been  this ;  that  the  fund  being  directed  to  re- 
vert to  the  testator's  executors  to  be  by  them  distributed,  &c.  upon 
the  daughter's  death  without  issue,  manifested  an  intention  in  ^he 
testator  to  repose  a  personal  trust  and  confidence  in  them;  but,  as 
such  trust  and  confidence  could  never  have  been  exercised,  if  the 
daughter's  death  without  issue  were  construed  an  inde^nite  failure 
of  issue,  the  generality  of  the  words  was,  in  order  to  effectuate  the 
intention,  restrained  to  the  failure  of  issue  living  at  her  death. 

Sect.  VI.  Bequests  of  personalty  upon  trusts  for  accumulation. 

Previously  to  the  statute  of  the  40ih  Geo.  3.  c.  98,  dispositions  of 
real  and  personal  estate,  by  which  the  profits  and  produce  were  di- 
rected to  accumulate,  were  equally  valid  as  other  dispositions  re- 
stricting the  mode  of  enjoyment,  provided  the  period  of  accumula- 
tion did  not  exceed  the  limit  prescribed  by  law  for  fettering  the 
powers  of  absolute  ownership,  namely,  a  life  or  lives  in  being,  and 
twenty-one  y^ars  afterwards,  with  the  further  period  of  a  few  months 
for  gestation.  This  will  appear  from  the  arguments  and  judgments 
in  the  celebrated  case  of  TheUusson  v.  W,oodford,{m)  which  gave 
occasion  to  the  above  mentioned  Act.  Any  consideration  of  this 
case  would  here  be  unnecessary;  and  the  reader  is  referred  to  Mr 
HargroDe^s  learned  arguments  m  that  case,  and  particularly  his  se- 
cond, wherein  he  traces,  with  his  usual  ability,  the  rise  and  progress 
of  executory  devise  in  this  country.  The  arguments  will  be  found 
in  the  valuable  collection  of  that  learned  author,  which  he  calls  his 
Jurisconsult  Exercitations.(n)   . 

By  the  above  Act,  all  dispositions  of  real  and  personal  estaite,  by 
which  the  profits  and  produce  thereof  are  directed  to.  accumulate^ 
and  the  beneficial  enjoyment  postponed,  are  declared  to  be  subject 
to  the  following  restrictions ;  namely,  that  no  person  should  thence- 
forth, by  will  or  any  other  instrument,  dispose  of  or  settle  any  real 
or  personal  propiertv,  in  such  manner,  that  the  rents  or  produce  of 
the  same  shall  be  wholly  or  partially  accumulated  for  a  longer  pe- 
riod than — first)  the  life  of  the  grantor  or  settlor ;  or  secondly,  the 
term  of  twenty-one  years  from  the  death  of  the  grantor,  settlor,  de- 

7)  6  Bro.  P.  C.  309 ;  see  alto  Balguy  v.  Hamilton^  Mose.  186. 

m)  4  Ves.  227. 11  ibid.  112,  and  1  Mew  Kep.  357.  (n)  3  VoL  p.  27. 
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Titor,  or  testator ;  or,  thirdly,  during  the  minority  of  the  person,  who 
shall  be  living,  or  ill  ventre  sa  mere,  at  the  death  of  such  grantor, 
settlor,  devisor,  or  testator ;  or,  fourthly,  during  the  nsinority  of  the 
person  who,  under  the  uses  or  trusts  of  the  instrument  directing  such 
accumulations,  would,  if  of  full  age,  be  entitled  to  the  rents  or  pro* 
duce  directed  to  accumulate.  And  the  Act  declared,  that  every 
direction  for  an  accumulation,  not  corresponding  with  thei  above 
restrictions,  should  be  void,  and  the  rents  and  produce  of  the  pro- 
perty should  be  received  by  the  person  who  would  have  been  enti- 
tled thereto  if  such  accumulation  had  not  been  directed.  There 
are  three  exceptions  provided  for  by  the  Act;(o)  first,  Provisions  for 
payment  of  the  debts  of  the  grantor,  settlor,  devisor,  or  testator,  or 
the  payment  of  the  debts  of  any  other  persons ;  secondly,  Provisions 
for  raising  portions  for  any  child  or  children  of  any  grantor,  &,c.  or 
of  any  person  taking  any  interest  under  any  such  conveyance,  &c.; 
and,  thirdly^  Provisions  or  directions  concerning  the  produce  of 
timber  or.  wood.(  p)  . 

In  the  construction  of  this  Act  the  following  distinction  appears 
to  be  established;  namely,  that  where  a  trust  for  accumulation, 
which  prior  to  the  above  Act  (called  {jord  Laughborough^s  Act) 
would  have  been  good,  as  within  the  prescribed  period  of  executory 
devise,  so  much  thereof  as  is  now  within  the  limit  of  the  Act  will 
be  good ;  but  the  excess  only  will  be  bad ;  while,  on  the  other 
hand,  where  there  is  a  trust  for  accumulation,  and  part  of  it  would 
have  been  bad  before  the  Act,  that  part  remains  bad  notwithstand- 
ing the  Act.(g) 

1.  We  first  advert  to  the  cases  of  accumulation  void  only  for  the 
excess. 

The  former  part  of  this  proposition  is  proved  by  the  case  of  Grif- 
fiths V.  Vere.if)  There  the  testatrix  gave  all  her  real  and  personal 
estate  to  trustees,  in  trust  to  sell,  and  after  payment  of  her  debts, 
to  invest  the  produce  in  the  public  funds,  and  pay  the  dividends  to 
her  sisters  Elizabeth  Mary  Griffiths  and  Martha  Vere,  during  their 
joint  lives,  in  equal  proportions,  and  to  the  survivor:  and  provided 
that  so  much  of  the  dividends  as  should  accrue  to  Elizabeth  Mary 
Griffiths  in  the  life  of  her  husband  John,  should  not,  during  that 
period,  be  paid  to  her  or  for  her  use,  but  should,  during  his  life,  be 
invested  by  the  trustees  in  the  public  funds,  and  upon  the  death  of 
John  Griffiths,  the  capital,  with  the  accurmdations,  should  be  trans- 
ferred .and  paid  to  Elizabeth,  but  if  then  dead,  to  sink  into  the  resi- 
due of  her  personal  estate;  which,  after  the  death  of  her  said  sisters, 
the  testatrix  gave  in  trust  for  the  children  of  her  sister  Jlf../2.  Stuart. 
It  was  insisted  that  the  clause  in  the  will  directing  accumulation 
during  the  life  of  John  Griffiths  was  void,  and  consequently  that  the 
plaintiff  JS.  M.  Griffiths  was  immediately  entitled  thereto.  The 
question  being,  whether  the  trust  for  accumulation  was  void  in  toto^ 
on  only  for  the  excess?  Lord  Eldon,  after  remarking  that  the  altera- 
tions which  had  been  made  in  the  Act  in  its  progress  had  rendered 
it  in  some  degree  inaccurate,  decided  that  the  trust  was  good  for 

!o)  Section  2. 
fi)  Mr.  Preston's  observations  on  the  Act  in  his  note  in  Mr.  Butler's  ed.  of 
Feame  Cont  Rem.  p.  538.  will  be  read  with  advantage. 
(g)  Sec  per  Lord  Eldon,  Manhall  v,  HoUoway,  2  Swanst.  450,    (r)  9  Vcs.  127. 
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twenty-one  yeam.  His  Lordship  upon  this  occasion  consulted  those 
who  were  concerned  in  framing  the  Act,  and  declared  that  he  had 
found  no  difference  of  judicial  opinion  upon  the  subject. 

The  last  case  was  followed  by  Longdan  y.  Siin8<m,{8)  in  which 
the  bequest  was  of  the  profits  of  certain  canal  and.waterwork  shares 
to  be  invested  in  the  public  funds  of  this  country  and  Jimericay  the 
interest  arising  thence  to  he  applied  to  the  education  of  the  children 
of  Mary  Ann  WUliams  and  Robert  Williafns,  the  testator's  nephew 
and' niece,  in  equal  shares ;  and  on  their  attaining  the  age  of  twenty* 
one  years,  the  whole  to  be  divided  equally  among  them.  Mary  Ann 
fViUiams  married  John  Longdon.  At  the  time  of  the  filing  of  the 
bill  and  decree  there  was  no  issue  of  the  marriage  living,  and  Robert 
WilUame  was  unmarried.  The  objection  was,  that  the  accumula- 
tion went  further  than  the  Act  allowed ;  that  it  must  last,  according 
to  the  will,  during  twenty-one  years^  from  the  birth  of  a  child.  But 
Sir  fViUiam  Grant,  M.  R.,  decided,  that  the  trust  way  good  for 
twenty-one  years;  observing,  that  if,  instead  of  a  life,  the  testa- 
tor had  said  the  accumulation  should  continue  twenty-four  years, 
that  would  be  good  for  twenty-one  years.  ' 

Again,  in  HcUey  v.  Banniater,{tyR.Bannister9  by  a  codicil,  direct- 
ed that  two  sums  of  60001.  stock  should  be  purchi^sed  in  .the  n^mes 
of  his*  executors,  and  that  the  dividends  should  be  invested  so  as  to 
accumulate  until  one  of  the  children  of  his  daughter  Amelia  Haley 
should  attain  twenty-one ;  and  then  the  whole  to  be  transferred  to 
such  child,  if  but  one  should  attain  that  age,  and  if  more,  among 
them  equally.  It  was  insisted,  that  the  accumulation,  so  far  as  re- 
spected children  then  living,  was  good,  but  was  contrary  to  the  late 
statute,  so  far  as  it  gave  the  accumulations  to  a  child  at  present  mii^ 
bom,  on  attaining  twenty-one,  in  case  of  the  deaths  of  all  the  pre- 
sent chidren ;  in  answer  to  which  Sir  John  Leach,  V.  C,  observed,' 
*^  The  statute  prevents  an  accumulation  of  interest  during  the  mi- 
nority of  an  unborn  child,  but  as  to  the  principal,  the  law  remains 
as  before  the  statute.  The  excess  of  accumulation  prohibited  by 
the  statute  would  form  part  of  the  residue." 

2.  Where  the  trust  foe  accumulation  is  void  in  Mo. 

The  latter  part  of  the  preceding  distinction  is  exemplified  in  the 
case  of  Lord  SonthamptoU  v.  Marquis  of  Hertford  (ti),  in  which  the 
trusts  of  a  term  of  one  thousand  years  created  by  settlement  were, 
that  during  the  minority  or  respective  minorities  of  any  tenant  for  life 
or  tenant  in,  tail  in  possession,  the  trustees  should,  afler  applying  a 
competent  part  of  the  rents,  <&c.  in  discharge  of  existing  incum- 
brances, apply  the  residue,  during  such  minority,  in  the  purchase  of 
public  stock,  from  time  to  time  to  accumulate ;  and  stand  possessed 
thereof  with  the  accumulations,  in  trust  for  such  person  or  persons  as 
should,  afler  such  minority  or  respective  minorities,  or  the  death  or 
respective  deaths  of  such  minors,  be  tenant  or  tenants  in  possession, 
and  of  the  age  of  twenty-one  years.  Sir  fViUiam  Grant  observed, 
that  an  estate  could  not  be  limited,  so  as  to  vest  only  in  the  first 
descendant  of  a  person  in  being,  who  might  attain  twenty-one ;  as 
that  descendant  might  be  a  child  of  an  unborn  ohild,  or  a  person  more 

12  Ves.  295.  (0  ^  Mad.  275. 

3 Ves.  &Bea.  54.  lee also MbnAa^ v.  HolUmay^  2 Swan.  432. 
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remote,  and  the*  period  therefore  much  beyond  the  limits.  That  it 
was  an  attempt  wholly  to  sever  the  surplus  rents  and  profits  fi^m  the 
legal  ownership  of  the  estate  for  a  time,  that  might  extend  much 
beyond  the  period  allowed  for  executory  devise  or  trusts  for  accumu- 
lation, and  to  give  them  to  a  person  wno  might  not  come  iotp  exis- 
tence until  after  that  period.  And  his  Honour  decided^  that  the 
trust  was  altogether  void,  except  so  far  as  it  is  a  trust  for  the  pay-^ 
mehtof  debts.(x) 

•  We  shall  conclude  the  present  section,  with  noticing  the  case  of 
Marshall  v.  HoUoway  (y,)  which,  so  far  as  respects  Ae  trusts  for 
accumulation,  is  not  to  be  distinguished  from  the  preceding  case  of 
Lord  Southampton  v.  Marquis  of  Hertford.  In  the  former  case,  the 
testator  devised  and  bequeathed  his  real  and  personal  estate,  upon 
trust  to  convert  his  personal  estate  into  money,  and  after  payment  of 
his  debts  and  legacies,  to  lay  out  and  invest  the  clear  surplus  in  the 
public  funds  or  securities,  and  to  lay  out  the  produce  thereof,  and 
also  the  rents  and  produce  of  his  real  estate,  from  time  to  time  when 
and  so  often  as  any  person  or  persons  beneficially  interested  in  or 
entitled  to  any  real  and  personal  estates  under  the  trusts  of  the  will^ 
should  be  under  the  age  of  twenty-one  years,  adding  such  invest- 
ments to  the  personal  estate  in  order  to  accumulate  the  same.  Lord 
Eldon^  C,  decided,  that  the  trust  for  accumulation  was  void  in  toto; 
and  observed,  that  it  was  very  difficult  to  distinguish  this  case  &onk 
hd.Southamptony.MwrquiB  olHertford;  and  then  his  Lordship  stated 
in  efiect  the  distinction  before  given,  and  concluded  with  observing, 
^<  The  case  of  Lord  SouthamjUon  v.  Marquis  of  Hertford  seems  to 
have  decided  that  if  property  is  given,  subject  to  a  trust  which  is 
bad,  the  ^ift  of  the  property  takes  efiect  exempt  from  the  trust.. 
The  trust  for  accumulation  in  this  case  I  think  bad,  because  it  may 
last  for  ages." 
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Of  Election. 

Sect.  L  The  general  doctrine  stated  and  illustrated. 

Sect.  IL  Its  requisites. 

First. — To  impose  the  obligation  to  elect. 

1. — Intention  of  the  testator  to  dispose  of  the  pro^ 

perty  in  question  must  be  ckar. 
2. — Intention  of  the  testator  that  the  person  enti- 
.    tied  to  the  property  in  question  should  elect. 
Secondly. — To  the  performance  of  that  obligation; 

That  the  property  be  ascertained. 
Thirdly. — To  the  validity  of  the  ejection  when  made ; 
A  knowledge  of  right  in  the  party  electing. 

(j:)  And  see  Leake  v.  Robtneon,  2  Men  363.  (y)  2  Swana.  432. 
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Sect.  III.  Its  application. 

First. — To  the  heir  at  common  law  ;  andy 

1 . — Ulure  the  vriU  is  invalid,  Jbr  want  o^  cftie  ex«« 
cution. 

2. for  ward  of  aMUty  to  devise  either  by 

reason  of  infancy  or  by  reason  of  eoveriure. 
3. ^ for  want  of  due  execution,  but  an  ex- 
press condition  is  imposed  on  the  legatee^  to 
comply  with  the  will. 
4. —  fFheret?ie  will  is  duly  executed,  but  is  void  as  a 
devise  to  the  heir. 
Secondly.— To  the  hdr  by  custom. 

1 . — Where  no  previous  surrender  having  been  made, 
the  will  contains  a  specific  de$Hse  of  the  copy- 
hold, 
2. — Where  no  previ&i:^  surrender,  and  the  devise  in 
general  terms. 

First. —  Where  the  legator  has  no  other  ruBl  estate 
than  copyhold  io  which  the  general  descrip^ 
turn  can  apply. 
Secondly. — Where  he  has  both  freehold  and  co- 
pyhold. 

(a.)  Where  the  question^  qf  election  is  between 

the  customary  heir  and  volunteers,  such 

as  the  wife  and  children  of  the  testator. 

(b^)  Where  between  the  customary  heir  and 

•    .       ^  the  creditors  of  the  testator. 

Thirdly. — To  the  heir  of  heritable  property  in  Scotland. 

Fourthly. — To  the  widow  rf  the  testator. 

1. — Where  the  intention  to  exclude  her  is  not  suffi- 
ciently apparent  on  the  unll.  and  that  notwith- 
standing the  testamentary  benefit  is  an  annuity 
charged  upon  the  lands,  gut  qf  which  she  is  en- 
titled to  dower. 
2. — Where  the  intention  to  exclude  her  has  been  con- 
sidered apparent. 
3. — Where  entitled  as  next  of  kin  if  the  testator. 
Fifthly. — To  married  women. 
Silcthly.— To  ihfanta. 
Seventhly. — To  creditors. 
Eighthly. — To  persons  taking  in  succession. 
Ninthly. — ^s  between  residuary  and  particular  legatees. 
Tenthly. — To  widow  and  children  taking  by  the  custom 
of  London. 

Sect.  IV.  Of  mistake  or  misconception  of  right  in  the  person 

.electing. 

Sect.  V.  Qf  acquiescence. 

Sect.  VL  Of  the  ejffect  or  consequences  of  election. 
vob.  II.  3  B 
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Sect-  I.  TUe  general  doctrine  stated  and  illustrated. 

The  doctrine  of  eleclion(a>  is  founded  upon  the  principle,  that  a 
person  shall  not  be  permitted  to  claim  under  any  instrument,  whe* 
ther  it  be  a  deed(6)  or  will,  without  giving  fall  effect  to  it,  in  every 
respect,  so  far  as  such  person  is  concerned.  This  doctrine  is  called 
into  exercise  when  a  testator  gives  what  does  not  belong  to  him,  but 
to  some  other  person,  and  gives  to  that  person  some  estate  of  his 
own ;  by  virtue  of  which  gift  a  condition  is  implied,  either  that  he 
shall  part  with  his  own  estate,  or  shall  not  take  the  bounty.(c)  In 
such  a  case,  equity  will  not  allow  the  first  legatee  to  insist  upon 
that,  by  which  he  would  deprive  another  legatee  under  the  same 
will,  of  the  benefit  to  which  he  would  be  entitled,  if  the  first  legatee 
permitted  the  whole  w'lll  to  operate,  and  therefore  compels  him  to  make 
his  election  between  his  right  independent  of  the  will,  and  the  be- 
nefit under  it.  This  principle  of  equity  does  not  give  the  disap- 
pointed legatee  a  right  to  ret^n  the  thing  itself,  but  gives  a  right  to 
compensation  out  of  something  itself. 

If,  for  example,  a  testator  undertake  to  dispose  of  an  estate  be- 
longing- to  JS.,  and  devise  to  B,  other  lands,  or  bequeath  to  him  a 
considerable  legacy  by  the  same  will,  B,  will  not  be  permitted  to 
keep  his  own  estate,  and  enjoy  at  the  same  time  the  benefit  of  the 
devise  or  bequest  made  in  his  favour,  but  must  elect  whether  he  will 
part  with  his  own  estate,  and  accept  the  provisions  in  the  will,  or 
continue  in  possession  of  the  former  and  reject  the  latter.  Or, 
again,  if  a  person,  having  a  power  of  appointment  among  certain 
objects,  by  will  appoint  the  fund  among  other  objects,  giving,  at  the 
same  time,  legacies  to  the  proper  objects  of  the  power ;  the  latter, 
if  they  object  to  the  invalidity  of  the  appointment,  will  be  put  to 
their  election. (d) 

The  subsequent  cases  fully  establish  and  illustrate  the  doctrine  as 
above  stated. 

Tlie  first  case  We  shall  cite  is  Koya  v.  Mof daunt  ;{e)  John  Ever- 
ard  devised  certain  lands  in  Beeaton  (which  on  his  marriage  had 
been  settled  on  himself  for  life,  upon  his  wife  for  her  jointure,  with 
remainder  to  the  first  and  other  sons  of  the  marriage  in  tail,  with  re- 
mainder to  the  heirs  df  his  body)  to  Margaret  his  eldest  daughter, 
and  8002.  in  money ;  to  Mary  his  second  daughter,  his  lands  in 
Stanhom  and  Broom,  and  1300{.  on  condition  she  released  Beeaton 
lands  to  her  Bxsiex  Margaret :  providing  that,  if  he  had  a  son,  what 
Was  devised  to  his  daughters  should  be  void :  but  if  he  should  have 
another  daughter,  then  he  gave  the  800Z.  bequeathed  to  Margaret 
to  such  after-born  daughter ;  and  the  lands  at  Stanhom  and  Broom^ 
and  the  1300Z.  he  had  given  to  Mary,  to  the  said  Mary  and  his  af- 
ter-born daughter  equally.  The  testator  died  leaving  his  wife 
§Ki€eMde  with  a  daughter  Elizabeth;  Mary  died  without  issue,  and 
witliout  having  given  any  release  to  her  sister  Margaret,  according 
to  his  will.  Slizabeth  claimed  not  only  the  landd  of  Stanhom  and 
'  Broom  devised  to  her  by  the  will,  and  a  moiety  of  what  was  devised 
to  Mary,  but  ako  a  moiety  of  the  Beeston  lands,  comprised  in  the 

[a)  As  to  the  origin  of  ^ectioo,  see  19  Ves.  663 ;  1  Swan.  396.  note. 
\bS  2  Scha  &  Lef.  266.  (c)  9  Ves.  515.  10  ib.*  609.     13  ib.  22a 
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settlement^  which  the  testator  had  devised  to  Margarets  Upoh  the 
qaestion,  whether  Elizabeth  should  elect  between  the  iprovisiotis  by 
the  will  and  the  settlement,  Lord  Keeper  Cowper  decided  in  the 
affirmative  ;  observing,  that  where  a  man  was  disposing  of  his  estate 
among  his' children,  and  gave  to  one  fee  si^iple  lands,  and  to  ano- 
ther lands  entailed  or  under  settlement,  it  was  upon  an- implied 
condition  that  each  party  acquitted  and  released  the  other }  espe- 
cially where  the  testator  had  given  more  to  Elizabeth  th^  what' oe- 
longed  to  her  by  the  settlement. 

Again,  in  Strea^ld  v.  Streaffield,{f)  Thomas  Streatfieldy  the 
plaintiff's  grandfather,  by  articles  on  his  m«:riage,  in  1677,  a^eed 
to  settle  lands  in  Sevenoake  to  the  use  of  himself  and  Martha,  his  in- 
tended wife,  for  their  lives  and  the  life  of  the  survivor,  with  remaio- 
dex  to  the  use  of  the  heirs  of  his  body  on  his  wif^  begotten,  with  re- 
mainders over.     The  marriage  took  effect,  and  by  deed  in  1698,  re*- 
citing  the  articles,  he  settled  the  lands  in  Sevenoake  in  such  a  man- 
ner as  was  not  an  equitable  performance  of  the  articles.  There  were 
issue  of  the  marriage,  ThomaSy  an  only  son^  and  two  daughters, 
Margaret  and  Martha,    Upon  the  marriage  of  Thomas,  the  son,  in 
1716,  the  father  settled  other  lands,  of  which  he  was  seised  in  fee, 
of  the  yearly  value  of  355Z.  to  the  use  of  his  son  for  life,  remainder 
to  the  daughters  of  the  marriage,  remainder  in  fee  to  Thomas  (the 
son,)  with  a  power  to  raise  2000{.  for  younger  children.     Afler  the 
son's  death,  Thomas  the  father,  in  1723,  levied  a  fine  of  the  lands, 
comprised  in  the  settlement  of  1698,  to  the  use  of  himself  in  fee ; 
and  in  the  year  1725  made  his  will,  thereby  devising  part  of  those 
lands  to  his  two  daughters,  Margaret  and  Martha ;  "  and  also  all 
other  his  manors,  messuages,  6lc.  whatsoever,  in  possession,  rever- 
sion, or  remainder,  not  thereinbefore  disposed  of,  situate  in  the  coun- 
ties of  Kent,  Surrey,  or  elsewhere,  to  trustees,  in  trust  for  his  grand- 
son Thomas,  the  plaintiff,  for  life ;  with  remainder  to  his  first  and 
other  sons  in  tail  male  ;  remainder  to  Margaret  and  Martha,  with 
several  remainders  over."  And  the  testator  added  a  clause,  authoriz- 
ing his  trustees,  out  of  the  rents  and  profits  of  the  estates  devised  to 
them,  to  appropriate  what  they  should  think  proper  for  the  educa- 
tion of  his  grandson  Thomas,  and  lay  out  the  net  surplus  at  interest, 
and  pay  the  said  monies  and  interest  to  his  grandson  at  twenty-one, 
or  if  he  died  under  that  age,  to  the  testator's  daughters,  Margaret 
and  Martha,  their  executors,  &c.     The  testator  died  in  1730 ;  and 
the  question  was,  whether  the  general  devise  to  the  plaintiff  was 
sufficient  \o  compel  him  to  elect  between  it  and  his  interest  undet 
the  articles  9  Lord  Talbot,  C,  was  clearly  of  opinion,  that  ThomaSy 
the  grandfather,  by  the  fine,  intended  to  acquire  the  absolute  owner- 
ship of  the  lands  at  Sevenoake;  and  by  his  will,  conceiving  he  had 
the  power,  clearly  intended  to  dispose  of  them,  and  not  merely  to 
devise  his  reversion  under  the  articles ;  that,  under  the  general 
words  of  the  devise  to  the  trustees,  the  otl^r  part  of  the  lands  passed, 
of  which,  indeed,  though  impressed  with  a  trust  in  equity,  the  testa- 
tor had  legally  a  power  to  dispose  :  and  that  the  testator  must  have 
conceived  himself  entitled  as  much  to  one  part  of  those  lands  as  the 
other..   And  his  Lordship  said,  that  if  the  plaintiff  had^a  lien  upon 

(/)  Forr.  176.    1  Swan,  436;  447. 
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the  land  of  the  articles,  he  might  stuid  to  them  if  he  pleased ;  but 
when  a  man  takes  upon  hitp  to  devise  what  he  had  no  power  over, 
upon  a  supposition  his  will  would  be  acquiesced' in,  the  Court  com- 
pels the  devisee,  if  he  would  take  advantage  of  the  will,  to  take  en- 
tirely, but  not  partially  under  it;(g]  there  being  a  tacit  trondition, 
that  the  devisee  should  not  disturb  the  devise.  The  difficulty  in  the 
present  case  was,  that  what  was  given  to  the  devisee  was  precarious, 
nothing  being  given  to  him  till  twenty-one,  and  then  only  a  life  es- 
tate ;  and  that  the  devisee  was  also  heir ;  but  his  Lordship  did  not 
consider  these  circumstances  as  altering  the  case ;  uid  it  was  equal- 
ly in  the  power  of  the  Court  to  make  the  limited  devise  a  satisfac- 
tion, if  the  party  stood  to  the  will.  His  Lordship  further  thought, 
that  what  was  devised  to  the  plaintiff  was  not  to  be  looked  upon  as 
•intended  by  the  testator  to  go  towards  the  maintenance  of  younger 
children.  And  he  decreed  that  the  plaintiff  should  have  six  months 
after  he  came  of  age  to  make  his  election  $  and  if  he  stood  to  the 
articles,  a  sufficient  part  of  the  rents  of  the  lands  devised  to  him  ac- 
cruing during  his  life,  should  be  invested  in  the  purchase  of  freehold 
estates,  of  which  so  much  as  amounted  to  the  value  of  the  lands, 
comprised  in  the  articles  and  settlement:  and  which  were  devised  to 
Margaret  and  Martha^  were  to  be  conveyed  to  them  in  fee,  and  the 
surplus  to  the  trustees  upon  the  trusts  of  the  will. 

In  Sir  Robert  Walpole  v.  Lord  Conway,{h)  by  articles  entered 
into  on  the  marriage  of  Francis  Lord  Cdhiway  with  Lady  Mary 
Hide  in  1703,  it  was  agreed,  50002.,  the  half  of  her  fortune,  being 
paid  down,  that  the  other  half  should  be  paid  to  the  trustees,  with 
mterest,  within  one  year  after  the  marriage  ;  to  be  laid  out  in  lands 
to  be  settled  to  the  use  of  Francis  for  life ;  remainder  to  Lady  Mary 
for  life ;  remainder  in  trust  for  such  children,  and  in  such  propor- 
tions, <&c.  as  Francis  should  appoint ;  and  in  default  of  appoint- 
ment, to  the  use  of  all  the  daughters  and  younger  sons,  and  the 
heirs  of  their  bodies ;  and  if  only  one  son,  to  him  in  tail ;  with  re- 
mainder to  Francis  in  fee.  There  were  issue  of  the  marriage  four 
daughters,  Lettice^  Mary^  Harriet  and  Catherine,  Lettice  died  in 
her  father's  lifetime,  unmarried ;  upon  which  he  made  two  leasea  of 
certain  lands  for  forty-one  years,  in  trust  to  raise  portions  for  the 
surviving  daughters  payable  at  seventeen,  upon  condition  that,  if 
they  married  without  his  consent,  the  benefit  of  the  portions  was  to 
cease  :  those  deeds  were  subject  to  a  power  of  revocation.'  Mary 
afterwards  married  without  her  father's  consent.  Lady  Conway 
being  dead,  Lord  Francis  married  a  second  wife,  by  whom  he  had 
two  sons ;  the  eldest  afterwards  Lord  Conway  and  Henry*  Lord 
Conway,  the  father,  by  will  gave  60002.  to  Harriet;  after  which 
followed  a  clause  with  this  recital :  "  Whereas  I  did  demise  cer- 
tain lands  to  trustees  for  forty-one  years,  to  hold  at  their  ancient 
rent,  by  way  of  provision  for  younger  children  ;  and  whereas  there 
would  be  great  arrears  in  the  hands  of  the  trustees,  arising  from  the 
profits  of  those  leases ;  and  whereas  there  is  due  to  me  50001.  on 
account  of  my  first  wife,  so  that  my  personal  estate  will  be  suffi- 
pient  to  pay  my  debts  and  legacies ;  yet,  lest  it  should  not,"  the 

(g)  As  in  ^rin/i  v.  Mordaunf,  mfira,  p.  378.  of  this  volame.    See  alto  Roberf 
IT.  iBngsly^  I  Vet.  sen.  338.  (A)  Barnard  Ch.  Rep.  LS3. 
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testator  then  devised  certain  lands  to  Sir  Bcbert  Walpole,  in  trust  to 
supply  the  deficiency  of  his  personal  estate  ;  and  the  residue  of  thai 
personal  estate  he  gave  to  Henry.  He  also  gave  5000{.  to  Mary^ 
and  500CZ.  to  Catherine,  By  a  subsequent  codicil,  he  bequeathed  to 
Mary  bl.  in  full  of  all  benefit  of  his  estate.  Catherine  died,  and 
Harriet  was  her  administratrix.  The  question  was,  whether  Harriet 
was  obliged  to  elect  between  the  provisions  in  the  will  of  her  father, 
to  which  she  was  entitled  in  her  own  right,  and  as  administratrix  of 
Catherine^  and  her  share  of  the  5000{.  agreed  to  be  laid  out  in  lands 
by  her  father's  marriage  articles,  and  which  had  not  been  so  appli- 
ed ?  And  Lord  Hardwicke  decided  that  she  must  elect ;  being  of 
opinion,  that  the  testator  in  mistake  considered  the  50001.  as  part  of 
bis  own  personal  estate,  out  of  which  Harriet  was  to  have  satis- 
faction of  her  legacy,  therefore  she  could  not  claim  the  6000{.  and 
her  interest  in  the  hoOOl.  likewise  :  and  that  the  testator's  mistake 
was  no  more  objection  in  that  case,  then  the  similar  circumstance 
in  JSToys  v.  MordaurU.{i) 

Again  in  Ejirkham  v.  omtf  A,(fc)  Hugh  Smithy  having  by  the  death 
of  his  two  brothers  become  ten^t  in  tail  under  the  will  of  his  father 
ErasmuSj  paid  off  5800^  a  debt  secured  upon  the  estate  by  a  mort- 
gage for  a  term  of  years,  but  he  did  not  take  any  assignment  of  the 
term  to  himself.  Conceiving  himself  to  be  owner,  and  to  have  power 
to  dispose  of  the  estate  by  deed,  in  1741,  in  consideration  of  natural 
affection  for  his  two  daughters  and  his  wife,  he  settled  the  whole  of 
bis  real  estate,  including  and  describing  the  estate  in  question^  upon 
his  two  daughters  and  their  issue  ;  with  remainder  to  the  same  col- 
lateral branches  as  under  his  father's  entail.  He  also  made  a  will 
of  even  date  with  the  deed  of  settlement,  and  attested  by  the  same 
witnesses,  wherein  he  referred  to  the  settlement,  and  gave  legacies 
to  the  plaintiffs,  with  a  direction  that  his  wife  should  live  in  bis  man- 
sion-house at  Weald  Hall^  Eesex^  with  his  daughters,  and  have  the 
use  of  the  furniture,  which  should  be  further  enjoyed  by  the  persons 
having  the  mansion-house,  as  limited  by  the  settlement.  The  tes- 
tator died  in  1744,  leaving  his  wife  and  two  daughters,  the  plaintiffs ; 
who,  as  not  being  barred,  claimed  the  estate  under  the  remainder 
in  the  will  of  Erasmus,  discharged  from  the  mortgage  debt,  there 
being  a  strong  presumption  that  it  was  not  paid  off  out  of  Hugh 
SmitVe  own  money,  but  out  of  the  assets  of  Erasmus,  there  being 
a  direct  representation  of  executors.  The  question  was,  whether 
the  plaintiffs  should  elect  between  the  provisions  in  the  will  of 
Hugh  Smith,  and  the  will  of  Erasmus ;  and  Lord  Hardwicke  deter- 
mined that  they  should  elect.  His  Lordship  was  of  opinion,  that 
the  settlement  and  will  were  to  be  taken  as  one  entire  disposition, 
the  latter  being  a  continuance  of  the  intent  of  the  former;  and  that 
it  could  not  be  presumed  that  the  mortgage  was  paid  out  of  the  as- 
sets of  Erasmus.  • . 

Again,  in  Mcumamara  v.  Jones,(l)  Mrs.  Macnamara,  (the  plain- 
tiff) was  entitled,  under  the  marriage  settlement  of  her  father  •dr- 
thur  Jones,  to  10,000{.  A.  Jones  by  his  will  devised  all  his  real 
estates  to  trustees,  to  the  use  of  his  daughter  for  life,  with  remain- 
ders over;  and  ordered  his  personal  estate  to  be  laid  out  to  the  same 

(0  Supra,  p.  378  of  this  volume,     ik)  1  Ves.  aen.  358.     (/)  1  Bro.  C.  C.  480. 
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uses ;  declaring  that  alf  annuities,  (be.  therein  given  should  be  in 
full  satisfaction  of  all  demands  the  respective  takers  had  upon  him^ 
except  servants'  wages.  Some  copyholds,  in  which  the  testator  had 
only  an  equity  of  redemption  devised  by  the  will  to  the  same  uses, 
had  not  been  surrendered  to  the  uses  of  the  will ;  and  the  question 
was,  whether  the  plaintiff  could  take  the  10,000f.  ynder  the  settle- 
ment, and  the  copyholds  in  fee,  as  heir  at  law,  consistently  with  the 
devise  ;  or  must  elect  between  them  and  the  provisions  by  the  will. 
And  Lord  Thurlow  decided,  that  she  must  elect;  observing,  with 
respect  to  the  copyhold,  when  the  legal  estate  was  not  in  the  devi- 
sor, no  surrender  was  necessary ;  he  having  only  an  equity,  it  passed 
by  the  will :  that  the  plaintiff  must  convey  them  to  the  uses  of  the 
will,  and  could  not  take  the  benefits  under  the  will,  but  upon  the 
term  of  extinguishing  her  claim  under  the  settlement. 

The  next  case  is  Frank  v.  Standishy{m)  Margaret  Frank,  being 
seised  of  freehold  estates  and  some  copyhold  lying  dispersedly,  and 
having  surrendered  her  copyhold  estates  to  the  use  of  her  will,  de- 
vised all  her  real  estates,  as  well  freehold  as  copyhold,  and  gave 
Lady  Standish,  who  was  one  of  her  co-heirs,  1000/.  After  making 
her  will,  she  exchanged  some  part  of  those  copyhold  lands  for 
others,  which  were  surrendered  to  her;  but  which  she  did  not  sur- 
render to  the  uses  of  her  will.  The  question  was,  whether  Lady 
Standish  and  the  other  co-heiresses,  claiming  also  the  copyholds 
ynsurrendered,  should  be  put  to  election  between  their  right  as  co- 
heiresses, and  the  benefit  under  the  will,  and  the  Court  beinff  una- 
nimously of  opinion  that  the  case  was  within  the  reasoning  of  JVby« 
V.  Mordaunt,{n)  and  as  Lady  Standish  had  elected  to  take  the  le- 
gacy of  1000/.  the  decree  was  that  she  and  the  other  co-heiresses 
should  surrender  the  copyholds  to  the  uses  of  the  will. 

In  Lewis  v.  King  and  wife  and  another,(o)  Edward  Hawkins,  the 
father  of  Esther  King  (one  of  the  defendants,)  devised  copyholds 
called  Kunmead  Fool  in  Staines  (and  let  on  lease  with  other  pre- 
mises called  the  Aurseries  at  Staines)  unto  the  defendants  King  and 
wife  for  their  lives  and  the  life  of  the  survivor;  with  remainder  to 
the  plaintiffs  fVilliam  Letds  and  E.  Wells,  as  tenants  in  common 
in  fee.  And  after  reciting  that  he  had  lent  King  400/.  on  bond,  and 
chat  King  and  wife  had  mortgaged  to  him  the  lands  called  the* 
Nwrseries  (which  was  the  estate  of  £a/Aer  King)  he  gave  King  and 
wife  the  400/.  and  all  the  interest  which  should  be  due  at  his  death, 
and  directed  his  executrix  to  deliver  up  the  bond  cancelled,  and  as- 
sign the  mortgage-  to  them.  In  consequence  of  his  having  given  up 
the  said  bond  and  mortgage,  he  desired  that  tire  survivor  of  King 
and  his  wife  would,  at  his  or  her  death,  give  the  mortgaged  premises 
to  the  plaintiffs  in  like  manner  as  he  had  given  them  JVtenm^ad  jPoo/. 
The  testator  made  his  wife  executrix  and  residuary  legatee,  who 
proved  the  will,  dud  delivered  up  the  bond  and  mortgage  cancelled 
to  King  and  his  wife  :  who  afterwards  sold  the  Nurseries  to  the  other 
defendant  Johnson,  The  question  was,  whether  George  and  Esther 
King  by  accepting  the  cancelled  bond  and  mortgage,  were  not  bound 
to  fulfil  the  instructions  of  the  testator.     It  was  decreed  by  Butler,  J. 

im)  1  Bra  C.  C.  588.  note,  also  reported  in  15  Ves.  39i,  note. 

(n)  SufirOf  p.  378  of  this  volume.  (o)  2  Bra  C.  C.  60a 


Sect,  L]  Of  Election.  383 

(sitting  tot  the  Chancellor)  that  King  should  pay  the  4001.  into 
the  Bank,  to  be  laid  out  in  three  per  cents.,  the  dividend  to  be 
paid  to  King  fo(  life,  after  his  decease  to  his  wile  for  life,  and  after 
their  deaths,  with  liberty  to  the  person  or  persons  then  entitled  to 
apply,  &c.  Upon  appeal  to  the  Lord  Chancellor,  he  affirmed  tb^ 
depree  ;  observing,  that  the  testator  had  disposed  of  th.e  estate  of 
another  person,  giving  that  person  other  property ;  then  the  party 
taking  the  property  disposed  of,lnust  give  up  that  which  was  given 
in  exchange  for  it,  to  reimburse  the  devisee  for  his  disappointment. 
Every  thing  the  Kings  took,  should  be  brought  into  Court  as  a  se- 
curity for  the  purposes  of  the  will. 

The  next  case  in  order  is  Blake  v.  Btmbttry.{p)  On  the  marriage 
of  Sir  Patrick  Blake,  the  father,  a  rent-charge  of  2000Z.  to  com- 
mence from  his  death,  and  to  be  issuing  out  of  plantations,  &c.  in 
St.  Ckristopher^s  in  the  fVest  Indies,  was  limited  to  trustees  in  trust 
for  the  first  and  other  sons  of  the  marriage  in  tail ;  which  rent- 
charge  was  further  secured  by  a  demise  of  a  term  for  two  thousand 
years.    There  was  a  proviso  for  cesser  of  the  rent-charge,  upon  Sir 
Patrifik  settling,  within  a  limited  time,  lands  in  England,  of  the 
same  value  to  the  same  uses.  There  was  also  a  charge  of  20,OOOZ.  for 
the  portions  of  younger  children,  after  the  death  of  the  mother,  which 
sum  was  vested  in  stock,  but  afterwards  lent  to  Sir  Patrick  upon 
mortgage  of  his  estates  in  Suffolk.     Sir  Patrick  by  his  will  devised 
all  his  real  estates  in  the  West  Indies  and  in  Great  Britain,  to  the 
use  of  trustees  for  a  term  of  five  hundred  years,  for  securing  certain 
annuities,  and  paying  certain  sums  of  money  therein  mentioned ;  and, 
subject  to  the  term,  to  the  use  of  Patrick  Blake,  his  eldest  son,  for 
life,  («.  w.)  with  remainder  to  his  first  and  other  sons  in  tail  male ; 
with  remainder  to  his  second  son,  in  like  manner ;  v^ith  the  ultimate 
remainder  to  the  testator^s  right  heirs ;  with  powers  for  the  tenants 
for  life  in  possession  to  .jointure  charge  with  portions  and  lease. 
The  testator  also  directed  the  trustees,  during  the  minority  of  such 
of  his  sons  as  should  be  entitled  to  freehold  estates,  to  apply  any  sum 
not  exceeding  800{.  a  year  for  their  maintenance  and  education ; 
he  also  devised  land,  for  the  purchase  of  which  he  had  contracted, 
and  his  house  in  Portland  Place  to  similar  uses.    The  testator  also 
.devised  all  his  plantations  in  the  island  of  Motserrat  in  the  West 
Indies  to  the  same  trustees,  for  five  hundred  years,  to  commence  at 
his  death  {s.  w.,)  to  raise  out  of  the  rents  70001.  for  his  younger  son, 
James  Henry  Blake,  at  twenty-one,  or  in  case  of  his  death  under 
that  age,  to  sink  into  the  estate  ;  and,  subject  thereto,  he  gave  the 
said  plantations  in  the  island  of  Montserrat  to  his  eldest  son  Patrick 
(the  plaintiff,)  for  life,  with  remainders  over ;  and  he  confirmed  his 
settlement,  whereby  his  son  James  Henry  Blake,  and  bis  daughter 
AnnabeUa,  the  only  surviving  daughter  of  his  marriage,  would  be  en- 
titled to  20,0002.  in  equal  moieties  so  far  as  related  to  his  said  chil- 
dren ;  and  he  gave  his  personal  estate,  after  paymentof  debts,  to  the 
plaintiff,  if  he  attained  twenty-one.     The  question  was,  whether  the 
plaintiff  was  entitled  to  take  the  rent-charge  and  other  benefits  un- 
der the  settlement,  together  with  the  estate  subject  to  the  rent- 

{p)  4  Bro.  C.  C.  21.    1  Vcs.  jun.  514  S.  C.    See  1  Swanst  420.    See  also  Lord 
Ranctiffe  v,  Farkyne,  6  Dow.  149, 
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charge,  or  to  be  put  to  his  election. '  Lord  Commissioner  Eyre  de~ 
cided  that  be  mostelect  between  the  will  and  the  settlement ;  being 
of  opinion  that  the  testator,  by  the  latter,  intendod  to  dispose  of 
the  whole  estate,  and  to,  satisfy  the  rent-change  under  the  set- 
tlement, thinking  that  he  was  giving  his  son  a  better  thing, 
which  included  the>  rent-charge.  With  respect  to  a  question, 
asked  in  the  argument,  whether  th^  plaintiff  was  to  give  up  his  con- 
tingent interest  in  the  20,000/.,  his  Lordship  said,  '<He  has  no 
longer  a  contingent  interest  in  it  under  the  settlement;  if  he  had,  I 
should  say  no.  The*  testator  has  not  affected  to  give  it  away,  and 
eoosequently  the  question  of  election  cannot  apply  to  it."  A  strong 
argument  in  favour  t>f  the -intention  to  substitute  the  provision  by 
the  will,  for  that  under  the  settlement)  arises  from  the  charge  of 
800i.  a  year  for  maintenance  ;  for  if  the  testator  meant  to  substi- 
tute one  for  the  other,  the  eldest  son  would  want  m^cintenaiice ;  if  it 
was  cumulative,  he  would  not,  for  he  had  maintenance  under  the 
settlement.  The  plaintiff  immediately  electing  to  take  under  the 
will  was  decreed  to  convey  the  rent-charge  to  the  ubo  of  the  will, 
and  WAS  ordered  to  give  security,  to  be  approved  by  the  Master ; 
and,  up6n  so  doing,  to  be  let  into  possession. 

In  Finch  v.  FtncA,(g)  by  voluntary  settlement  in  1767,  Elizabeth 
Finch  settled  lands  and  tithes  in  Brinaworth  and  Rotheram  in 
Yorkshire,  and  other  hereditaments  in  Kent,  to  the  use  of  SavUle 
Finch  her  only  son,  for  life  ;  remainder  to  his  first  and  other  sons  in 
tail  male;  remainder  to  his  daughters  in  tail  male;  remainder  to 
Mary  Finch,  oilly  daughter  of  Elizabeth,  for  life,  with  like  remain- 
ders to  her  sons  and  daughters ;  with  remainder  to  Elizctbeth  in  fee. 
By  deeds  in  1758,  Elizabeth,  Saville,  and  Mary  Finch  joined  in 
mortgaging  the  manors  of  Thrybergh  and  Dendey,  the  manors  and 
hereditaments  of  Brinsworth  and  Rotheram  to  Lord  Middletan, 
for  securing  a  debt  of  17,0001.  and  interest  due  from  the  estate  of 
Henry  SaviUe,  whose  heir  Elizabeth  was,  with  a  proviso  for  re- 
demption on  payment  by  Elizabeth  SaviUe,  or  Mary,  and  with  a  co- 
venant to  pay  tbe  mortgage  money  by  Elizabeth  and  Saville.  By 
an  agreement  in  April  1759,  Elizabeth,  in  consideration  of  natural 
affection,  agreed  to  convey  to  SavUle  all  the  lands,  &c.  whereof  she 
was  poeseeeed  in  the  county  of  York,  except  the  estate  at  Bramky^ 
with  the  household  furniture,  Slc,  he  permitting  her  to  have  the 
use  thereof  when  she  should  come  there ;  and  upon  further  consi- 
deration thai  SaviUe  should  pay  Lord  Middletan  aU  the  sums  she 
was  indebted  to  him,  and  pay  to  his  sister  Mary,  when  she  should 
be  possessed  of  all  the  estate  of  Elizabeth  in  Kent,  20,0002.  for  the 
fortune  or  portion  of  Mary,  which  SaviUe  thereby  agreed  to  do. 
The  20,000{.  was  not  paid  to  Mary  durhig  her  mother  £/i2ra6e/&  5a- 
vUkl's  lifetime,  nor  was  she  a  party  to  the  last  agreement,  nor  to 
the  following,  entered  into  in  JVovember  1759,  between  Elizabeth 
and  SaviUe.  By  the  latter  instrument  it  was  agreed,  that  Elizabeth 
should  take  to  her  own  use  aU  the  estates  agreed  to  be  settled  upon 
SavUle  in  Yorkshire,  the  estate  at  Brinsworth  and  Rotheram  only 
excepted.  Elizabeth  Saville,  by  will  in  1764,  after  directing  the 
payment  of  her  debts,  gave   to  her   daughter  20,000{.   for   her 

(7)  4Bro.  C.  C.  40,  49. 
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fortune  and  advancement  in  life,-  to  be  paid  within  six  months  after 
the  testatrix's  d^ath,  with  interest  at  four  per  cer4  -per  annumj  with 
which  she  charged  her  personal  estate,  and  all  her  freehold  manors. 
&c.  tithes,  hereditaments,  and  real  estBte  whatsoever ;  and  subject 
thereto,  and  to  certain  annuities^  the  testatrix  gave  all  her  freehold 
manors,  <&c.  to  Samlie  in  fee,  and  appointed  him  executor.  By  in- 
dentures of  lease  and  release  in  1769,  reciting  Elizabeth's  death 
and  Lord  Middkton's  movtgage  and  tfuU  SqvUle^  as  the  onljf  son 
and  heir  <f  Elizabeth,  and  cdso  under  the  general  devise  in  her  will  was 
become  entitled  to  the  equity  of  redemption  in  the  premises,  subject, 
*  with  the  other  estate  of£/t2ra6e/A,  to  the  payment  of  20,0002.  ioMarjf; 
and  reciting,  that  there  was  due  18,020{.  to  LordMiddUkon;  the  agree- 
ment for  the  loan  by  SitweU  ofS5,000{.;  and  Mar%fs  agreement  to  re- 
lease the  premises  from  the  20,000{.,but  without  prgudice  to  her  daimr 
ing  the  same  out  of  tie  other  hereditaments  charged  with  the  payment 
thereof;  Lord  Middleton,  in  consideration  of  18,0201.  paid  hYSitivell, 
released,  and  SainUe  and  Mary^in  consideration  of  6,9801.  to  SaviUe 
paid  by  SUwelt,  released  and  confirmed  the  premisescomprised  in  the 
mortgage  of  1758,  discharged  of  the  20,0002.  but  subject  to  redemp- 
tion on  payment  of  the  25,0002.  and  interest  by  SavUle.  There  was 
also  a  mortgage  bond  from  SaviUe  Finch  to  SitweU.  By  bargain  and 
sale  enrolled  of  even  date  with  the  last  mortgage,  it  was  covenanted 
that  SaviUe  and  Judith  his  wife  and  Mary  Finch  should  levy  a  fine  to 
SitweU,  but  it  did  not  appear  that  it  was  levied.  There  was  a  fur- 
ther charge  by  SitweU,  in  1772,  for  5,0002.  in  which  Mary  joined, 
but  the  convenant  for  redemption  was  by  SaviUe  alone.  Also  a 
further  charge  for  3,0002.  in  1775  by  indorsement,  but  Jlfarj^  did  not 
execute.  Mary  did  not  receive  any  of  the  mortgage  monies,  nor 
any  consideration  for  her  concurrence:  she  had  been  paid  her 
20,0002.  in  1774.  SaviUe  Finch,  by  will  in  1788,  among  other  lega- 
cies and  annuities,  gave  an- annuity  of  2002.  to  his  sister  Mary  for 
life;  and  subject  to  the  payment  of  his  legacies,  annuities,  and  debts, 
he  devised  and  bequeathed  all  his  real  and  personal  estate  whatso' 
ever  to  his  wife  Judith,  her  heirs,  executors,  &c.  for  ever,  and  ap- 

tointed  her  sole  executrix.  By  codicil,  attested  only  by  two  witnesses, 
e  gave  an  additional  annuity  of  3002.  to  Mary  for  life,  payable  as 
the  annuity  of  2002.  The  testator  died  leaving  Judith  and  Mary 
surviving,  but  no  issue.  One  of  the  questions  was,  whether  Mary 
was  entitled  as  well  to  a  life  estate  in  the  lands  at  Brinsworth  and 
Rotheram,  as  to  the  two  annuities  under  the  will  and  codicil  of  her 
brother  SaviUe;  or  whether  she  must  elect  between  them?  Lord 
Commissioner  Eyre  was  of  opinio^),  that  she  was  entitled  to  a  life  in- 
terest in  the  lands  of  Brinsworth  and  Rotheram  under  the  settlement 
of  1757,  notwithstanding  her  acceptance  of  the  20,0002.  under  her 
mother's  will ;  and  that  she  was  bound  to  elect  between  her  life 
estate  under  the  settlement  and  the  annuities  under  her  brother's 
will.  He  thought  that,  although  the  lands  were  not  named,  yet 
that  under  the  general  devise  of  a22  his  lands  he  intended  to  include 
those.  His  Lordship  observed,  that  the  lands  were  included  in  the 
mortgage  in  1758,  in  the  assignment  to  SitweU  in  which  .Afary  joined, 
and  in  which  it  was  recited  they  were  devised  by  Elizabeth  to  Set- 
viUe  in  fee,  charged  with  the  20,0002. ;  that  firom  that  time  there  was 
VOL.  II.  3  C 
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no  recognition  of  t.he  settlement,  which  was  voluntary,  and  which 
as  there  was  no  ksue  of  Saville  or  Mary,  had  become  of  little  con- 
sequence, and  from  the^fe  circumstances  his  Lordship  thought  that 
SaviUe  considered  himself,  and  was  considered  by  Mary,  as  owner 
of  the  fee  simple,  and  accordingly  decreed,  that  in  the  event  of  her 
electing  to  take  under  SavdWa  will,  she  must  convey  her  life  estate 
as  the  Master  should  direct. 

In  Whistler  v.  Whistler, {r)  John  Whi^ler,  in  1784,  assigned  cer- 
tain leasehold  premises  and  monies  to  a  trustee,  upon  trust  to  raise 
SOOOI.  and  to  invest  it  in  government  or  real  security,  and  pay  the 
produce  to  John  Whistler  himself  for  life,  remainder  to  his  wife 
Elizabeth  for  life;  and  after  her  decease,  to  pay  the  principal  to 
and  among  all,  and  every,  or  such  of  the  children  of  John  Whistler, 
in  such  shares,  &c.  as  he  should  by  will  appoint/  and  in  default 
thereof  to  and  among  all  the  children  of  John  Whistler  by  his  wife 
Elizabeth  equally.  The  fund  was  laid  out  as  directed,  and  John 
Whistler  by  his  will  bequeathed  to  his  son  John  1000{.,  and  to  his 
son  Hugh  4000L ;  and  reciting  that  he  was  bound  for  ^is  son  WU- 
liam  in  300i.,  he  gave  him  lOOZ.  more,  if  there  should  be  sufficient 
effects  after  paying  the  other  legacies ;  he  gave  his  daughter  Mary 
500L  and  his  daughter  Jane  1000/;  directing  that  she  should  be  ex- 
cluded therefrom^  if  she  should  attempt  to  niarry  without  leave  of 
her  mother  or  guardians.  The  will  proceeded  thus :  "  I  also  give 
to  my  grand-daughter  Elizabeth  Reeves  lOOQl:  to  be  paid  to  her 
after  my  wife's  decease  out  of  a  deed  of  tru3t.  In  case  my  said 
grand-daughter  die  before  my  wife,  I  give  and  bequeath  the  said 
sum  of  lOOOZ.  after  my  wife's  decease,  to  my  youngest  daughter  Jane 
Whistler  ;^^  the  testator  then  gave  to  the  children  of  his  eldest  son 
John  Whistler  9001.  equally  to  be  divided  among  them  after  his  wife's 
death  out  of  the  deed  of  trust ;  and  in  similar  terms  gave  500/.  to 
his  grandson  Emanuel  Reeves,  and  600i.  among  the  children  of  his 
dsMghter  Mary  Reeves,excepiElizabeth;  and  in  case  Emanuel  Reeves 
should  die  before  testator's  wife,  his  legacy  of  500/.  was  in  like  man- 
ner given  to  the  children  of  Mary  Reeves,  except  Elizabeth.  The 
testator  gave  the  residue  of  his  effects  to  his  son  Hugh  and  daugh- 
ter Jane,  equally,  and  made  Lady  Webster  and  his  wife  executors  and 
guardians.  The  appointment  to  the  grand-children  being  invalid, 
the  question  was,  whether  the  children  should  elect  between  the 
provisions  by  the  articles  and  will.  Lord  AlvanJ^,  M.  R.  decided 
that  they  should,  observing,  "  If  the  instrument  is  such  as  to  indicate 
what  the  intention  was,  the  only  question  I  will  ask  is,  did  he  (the 
testator)  intend  the  property  to  go  in  such  a  manner?  I  will  not  ask 
whether  he  had  power  to  do  so,  and  whether  he  would  have  done  it,  if 
he  had  known  he  could  not  without  a  condition  imposed  upon  ano- 
ther person  9  Whether  he  thought  he  had  a  right,  or  knowing  the 
extent  of  his  authority,  intended  by  an  arbitrary  execution  of  power 
to  exceed  it,  no  person  taking  under  the  will  shall  disappoint  it." 
And  his  Lordship,  in  conclusion,  said,  "  if  they  (meaning  the  testa- 
tor's children  the  proper  objects  of  the  power)  will  have  this  fond, 
I  will  take  away  their  legacies,  which  shall  go  in  compensation  as 
far  as  they  will.(«) 


i 
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In  Wilson  ▼.  MaufU,(t)  Thomas  Fletcher  devised  several  estates 
specifically^  and  all  other  his  freehold  and  copyhold  messuages  or 
tenements,  lands,  and  hereditaments  whatsoever  and  wheresoever, 
whereof  he  should  die  seised  or  possessed  (the  copyhold  part  whereof 
he  had  surrendered  to  the  use  of  Jiis  will,}  upon  trust  to  sell,  direct^ 
ing  the  produce  to  form  part  of  his  personal  estate,  which  he  dis- 
posed of  subject  to  his  debts.  He  gave  20002.  in  trust  to  pay  the 
interest  to  Richard  MorhdU  for  life,  and  after  his  decease,  the  prin- 
cipal to  his  children.  He  gave  10002.  in  the  same  manner  in  trust 
for  Harry  Mount  and  his  children^  and  if  they  died  under  twenty- 
one,  one  moiety  of  the  principal  to  WiUiam  Mounts  and  the  other 
moiety  and  10002.  upon-  trust  to  Jane  Meyrick^jiA  her  children,  and 
if  her  children  died  under  twenty-one,  Xo  WiUiarnw[\A.  Harry  Mount 
equally.  He  also  gave  20002.  in  trust  to  pay  the  interest  in  moie- 
ties Xq  Nathamel  and  Thomas  Masoniox  their  Uves,  and  after  their 
deaths  to  their  wives  respectively  for  their  lives,  and  after  their 
deaths  the  principal  in  moieties  to  thqir  childreh,  and  in  case  they 
should  die  under  twenty-one,  according  to  the  appointment  of  JVa- 
thaniel  and  Thomas  .Afaton  respectively.  He  appointed  the  trustees 
ejcecutors.  Michard  Morha%  William  Mounts  and  Kathaniel  Ma- 
son were  his  heirs  at  law,  and  by  the  custom.  The  testator  was 
seised  of  copyholds  in  tail  as  well  as  in  fee,  which  he  had  surren- 
dered to  the  uses  of  the  will ;  and  one  of  the  questions  was,  whether 
the  heirs  must  not  elect  to  take  under  the  will  or  the  entailed  copy- 
hold estate  ?  And  Lord  Alvatdey,  M.  R.  decided  that  they  must;  for 
it  was  clear  the  testator  intended  to  pass  the  entailed  copyhold. 

In  Rutter  v.  Maclean^iu)  Olive  Knightibeing  entitled  to  a  moiety 
of  the  real  and  personal  estate  of  Richard  Glover,  at  the  time  of 
her  marriage  with  Edward  Knight,  in  1777,  was  in  possession  of  the 
moiety  of  the  rea2  estate.  In  1782,  she  concurred  in  a  fine  and  re- 
covery of  this  moiety,  to  enure  to  her  husband  in  fee,  in  considera- 
tion of  his  agreeing  with  Rutt&r  and  Bye,  trustees  on  her  behalf,  by 
deed  or  will  to  settle  the  whole,  or  such  part  of  the  premises  as 
should  not  be. sold  in  his  lifetime,  upon  herself  for  life,  in  case  she 
should  survive  him ;  and  after  her  decease  upon  her  issue,  as  therein 
mentioned ;  and  in  default  of  such  issue,  for  Edward  King  in  fee. 
And  in  case  he  should  sell  all  or  any  part  of  the  premises,  to  settle 
an  adequate  sum  of.  money  in  lieu  thereof,  to  be  paid  within  six 
months  after  his  decease,  in  case  Olive  should  survive  him,  and  to  be 
invested  in  the  funds  on  a  good  security  in  trust  for  Olive  for  her 
life ;  and  after  her  decease,  for  her  issue,  &c.  as  before ;  and  in  de- 
fault of  issue  attaining  a  vested  interest,  then  the  principal  was  to 
go  to  the  personal  jepresentative  of  Edward  Knight.  For  the  per- 
formance of  this  agreement,  Edward  Knight  gave  a  bond  in  the  pe- 
nalty of  10002.  to  the  trustees.  Edward  Knight  and  his  wife  filed  a 
bill  against \Afac2ean  and  his  wife  (the  penson  entitled  to  the  other 
moiety  of  the  real  and  personal  estates  of  Richard  Glover)  for  an 
account,  and  the  performance  of  an  agreement  between  them;  and 
the  accounts  were  accordingly  directed.  Edward  Knight  died  in 
1790,  having  by  will,  dated  1786,  given  all  his  household  furniture, 
plate,  &c.  to  his  wife  absolutely ;  and  devised  the  residue  of  his  real 
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and  personal  estate  iaJohn  Rutter^  in  trust  to  pay  the  rents  of  his 
messuages,  &c.  to  his  wife  for  life,  and  after  her  death  to  sell  the 
same,  and  pay  the  money  among  his  brother  and  sister,  nephews  and 
niece,  equally.     He  also  gave  the  residue  of  his  real  and  persolial 
estate  to  the  same  trustees,  upon  trust  to  convert  into  money,  and 
invest  it  upon  security,  and  pay  the  produce  unto  his  wife  for  her 
separate  use  for  life;  and  after  her  decease,  to  apply  the  funds  as 
before  directed  concerning  the  produce  of  the  freehold  premises ; 
and   appointed  J.  Rutter  his  executor.     In   17-92,  Olive  married 
T.  Wright^  who,  in  1795,  became  bankrupt*     A  bill  of  revivor  and 
supplement  was  filed  by  Rvlter  against  the  widow  and  executrix  of 
Macltqn^  and  the  assignees  of  Wright  the  bankrupt;  praying  a  re* 
vival  of  the  suit,  ^nd  that  the  assignees  might  state  what  interest 
they  claimed  in  a  moiety  or  any  part  of  the  personal  estate  oi  Richr 
ard  Glover.    Their  answer  stated,  that  Edward  Knight  possessed 
himself  in  his  lifetime  of  some  parts  of  the  peraonal  estate  of  Richr 
ard  Glover^  and  at  several  times  sold  part  of  the  real  estate  ;  and 
they  set  forth  an  assignment  in  1783  by  Wright  and  his  wife  to  Rvt- 
to*  of  a  moiety  of  two  sums  due  to  the  estate  of  Glover^  and  of  their 
moiety  in  the  residue  of  the  personal  estate,  which  assignment  form- 
ed the  subject  of  the  cause  of  Wright y,  Rutter  ;{x)  they  also  stated 
the  answer  of  Rutter^  admitting  the  want  of  consideration*    The 
answer  then  suggested  that  the  assignment  did  not  vest  the  residue 
in  Knight ;  but  that,  upon  his  death,  being  a  chose  in  action  of  his 
wife  not  reduced  into  possession  in  his  lifetime,  it  survived  to  her ; 
and  they  submitted  that  the  bankrupt  in  her  right  became  entitled 
to  it.  The  answer  further  stated  the  decree  of  the  Master  of  the  Rolls 
in  the  case  of  Wright  v.  Rntter ;  namely,  that  the  plaintiff  Olive 
should  elect  to  take  under  the  will  of  Edward  Knight ^  or  the  moiety 
of  the  personal  estate  of  Glover:  that  Wright  was,  at  the  time  of 
the  decree,  insolvent,  and  had  committed  an  act .  of  bankruptcy  : 
that  the  person  concerned  for  Wright  and  wife,  knowing  that  the  per- 
sonal estate  of  Glover  would,  if  recovered,  be  liable  to  the  debts  of 
Wright^  and  that  the.  benefit  Olive  took  under  her  late  husband's  will 
was  for  her  separate  use,  elected,  therefore,  to  take  under  the  will, 
and  that  the  Master  of  the  Rolls  consequently  dismissed  the  bilU 
They  further  stated,  that  they  believed  the  bond  of  E.  Knight  did 
not  appear  in  the  cause,  and  therefore  claimed  a  moiety  of  the  per- 
sonal estate  of  Glover  under  the  bankruptcy.    But  Lord  Loughb<h 
rough  said  the  bond  only  constituted  the  wife  a  creditor  upon  the 
estate  of  her  husband ;  and  as  she  was  also  devisee,  she  must  elect. 
That  the  bond  did  not  make  it  less  a  case  of  election  j  and,  with  res- 
pect to  that,  she  must  judge  for  herself  whether  she  would  take 
what  was  given,  or  claim  against  the  will.    And  his  Lordship  said, 
he  did  not  see  how  the  assignees  could  fight  on  behalf  of  the  wife 
against  her  will.     As  to  JE,  Knight^a  npt  having  possession,  this  pro- 
perty, coming  from  Glover ^  was  so  entangled  in  suits,  that  it  was 
impossible  for  him  to  get  at  it.    They  agreed  it  should  be  the  hus- 
band's ;  and  they  suffered  a  recovery  of  the  real  estate  which  they 
could  get.    Then  they  contrived  this  deed  (meaning  the  assignment 
of  1783),  which  they  thought  would  give  him  the  personal  proper- 

(x)  2  Yes,  jun,  673. 
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ty  :  and  be  relied  up6n  that ;.  and,  observing  that  he  saw  the  inten- 
tion.of  the  wife  to  give  it  to  her  husband,  his  Lordship  determined 
the  election  valid,  and  the  decree  gave  directions  fbr  taking  the  ac- 
counts. 

The  next  case  is  Bhutd  v.  Bedtland.{y)  There  Sarah  Brewin 
bequeathed  to  *^fm  Simpson  the  wife  of  Thomas  Simpson,  600/.  to 
be  paid  within  twelve  months  after  the  testatrix's  decease ;  and  she 
appointed  <S.  Be^/tond  executrix^  ^he  testatrix  died  in  1790.  Above 
a  year  after  her  death,  Thomas  Simpson  died,  having  by  his  will  dis- 
posed of  the  legacy  of  600i.  to  his  wife  for  life,  and  after  her  death 
to  his  children,  and  having  given  to  her  another  inconsiderable  be- 
nefit. His  widow,  having  two  children  by  him,  n^arried  WiUi^m 
Blount,  The  bill  was  filed  by  BUmnt  and  his  wife,  claiming  the 
legacy,  against  the  testatrix  of  Sarah  Brewin,  the  executor  of  Tho- 
mas Simpson,  and  the  two  infant  children.  One  of  the  questions  was, 
whether  Mrs.  Blount  ought  not  to  elect  between  the  600Z.  and  the 
other  benefit  given  by  the  will  of  her  late  husband  ?  The  600{. 
was  out  upon  a  mortgage,  which  was  vested  in  S.  Bestland.  And 
Lord  Loughborough,  C.  directed  S.  Bestland  to  call  in  the  money, 
and  declared  that  the  plaintiflf  Ann  Blount  was  entitled  to  the 
same;  and  that  the  interest  due  at  the  tiibe. of  her  marriage  with 
the  other  plaintiff  should  be  added  to  the  principal ;  and  that  she 
waj»  not  entitled  to  any  benefit  under  the  will  of  Thomas^  Simpson^ 
as  she  elected  to  take  against  the  will. 

The  preceding  cases  are  abundantly  sufficient  to  establish  and 
illustrate  the  equitable  doctrine  of  electioi;i ;  the  more  recent  cases 
v^ill  be  cited  in  the  following  sections  of  the  present  chapter. 

We  close  this  section  with  observing,  that  a  devisee  is  not  pre- 
cluded from  enjoying  a  derivative  interest  incidental  to  an  estate 
taken  in  opposition  to  the  will ;  so  that  the  husband  of  a  tenant  in 
tail,  who  elects  against  the  will,  may  take  benefits' given  him  by  the 
will,  and  yet  enjoy  the  estate  by  courtesy  incident  to  the^  estate  tail 
fjetaihed  by  his  yfi(e.{z) 

We  proceed  to  consider  the  doctrine  of  election  more  in  detail. 

Sect*  IL  The  requisites  essential  to  election. 

In  order  to  impose  upon  a  party  claiming  under  a  will  the  obliga- 
tion of  making  election,  the  intention  of  the  testatormust.be  ex- 
pressed, or  clearly  implied  in  the  will  itself  in  two  respects ;  first, 
to  dispose  of  that  which  is  not  his  dwn  ;  and  secondly,  that  the  per- 
son taking  the  benefit  under  the  will  should  take  under  the  condi- 
dion  of  giving  effect  thereto ;  or,  in  other  words,  that  the  person 
taking  should  relinquish  any  inconsistent  right ;  for,  if  such  inten- 
tion be  not  clear,  the  person  taking  the  benefit  under  the  will,  will 
not  be  obliged  to  make  election  between  that  benefit  and  his  own 
independent  right. 

Prima  facie  it  is  not  to  be  supposed  that  a  testator  disposes  of 
that  which  is  not  his  own ;  his  intention,  therefore,  so  to  do,  must 
appear  by  demonstration  plain,  by  necessary  implication,  involving 
the  utter  improbability  that  he  could  have  meant  otherwise.(a) 

(y)  5  Vcs.  jun.  515.  Sec  also  Pole  v.  Lord  Somen,  sufira  p  78  of  this  volame.^ 
also  ThfiUuMon  v.  Woodford,  13  Ves.  209. 

(z)  Lady  Cavan  v.  JPulteney,  2  Ves.  jun.  544.  3  Ves.  384.  See  also  Brodie  v« 
Barry,  2  Vcs.  &  Bca,  134.  (a)  6  Dow,  P.  C,  179. 
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It  rests  upon  those  contending  for  a  case  of  election,  to  show  that 
there  is  such  manifest  plain  demonstration ;  and  evidence,  dehors 
the  will,  will  not  be  admitted  to  prove  or  disprove  such  intention, 
though  it  should  seem  that  it  will  be  admitted  to  show  the  state  and 
circumstances  of  the  property.(6) 

Before  the  parties  under  obligation  to  elect  can  be  compelled  to 
perform  the  obligation,  it  is  further  r^equisite,  that  all  necessary  ac- 
counts shall  have  been  taken,  and  the  amount  of  what  they  are  enti- 
tled to  under  the  will  settled  and  ascertained. 

The  last  requisite,  and  which  relates  to  the  validity  of  the  elec- 
tion when  n^ade,  is,  that  the  party  electing  should  be  cognizant  of 
his.  rights. 

The  subject  of  thie  present  section  will  be  di9cus8ed  in  the  fol- 
lowing order  : 

r.  Requisite,  that  the  intenton  to  pass  the  property  be  clear ;  and 
herein  of  parol  evidence. 

2.  Requisite,  a  clear  intention  that  the  party  taking  should  take 
undet  the  condition  to  elect. 

3.  Requisite,  that  the  property  be  ascertained. 

4.  Requisite,  that  the  party  electing  be  cognizant  of  his  rights. 
First.  The  intention  to  dispose  of  the  property  must  be  clear.(c) 

The  Reader  eannot  have  failed  to  observe,  in-  all  the  cases  before 
stated,  that  it  formed  the  important  preliminary  to  the  introduction 
of  the  doctrine  in  question.  The.  various  judgments,  iVhen  perused 
at  length,  will  discover  an  uniform  anxiety  in  the  Court  to  discover 
the  testator's  intention  to  dispose  of  property  which  did  not  belong 
to  him  ;  and  his  misconception  of  his  interest  in,  and  power  over, 
that  property,  was  no  bar  to  the  introduction  of  the  doctrine,  but  on 
the  contrary,  afforded  evidence  of  his  intention. 

The  case  of  Stratton  v.  Be8t{d)  is  a  further  illustration  of  the  doc- 
trine. There  John  Lights  in  the  year  1764,  suffered  a  recovery  of 
the  entirety  of  the  manor  of  J?.,  though  he  was  in  fact  only  entitled 
to  a  part  of  it.  By  his  will,  made  subsequently,  he  devised  in  gene- 
ral terms  all  his  real  and  personal  estate  to  trustees,  &c.  Evidence 
was  produced,  which  proved  that  the  testator  supposed  himself  en- 
titled to  the  whok  manor.  And  the  question  was,  whether,  as  the 
testator  supposed  himself  entitled  to  the  whole  manor,  it  was  suffi- 
cient to  put  the  legatees  to  their  election.  Lord  Chancellor  Thur- 
low  said,  '^  I  think  the  testator  .did,  at  the  time  of  suffering  the  re- 
covery, consider  himself  as  having  a  power  to  dispose  of  the  whole 
estate ;  but  can  I  construe  itso,  unless  there  be  something  in  the  will 
to  show  it  ?  Suppose  white-acre  and  black-acre,  and  that  the  testa- 
tor has  a  disposing  power  over  the  one,  arid  not  over  the  other,  can 
the  Court  admit  evidence  dehors. th^  will  to  show  the  testator's  con- 
ceit about  it  9  I  admit  that  you  have  proved,  that  in  1764,  when  the 
recovery  was  suffered,  he  took  himself  to  be  master  of  the  whole  ;  I 
have  no  doubt,  but  that  if  he  had  been  asked  when  he  made  his  will, 
whether  he  did  not  mean  the  whole,  he  would  have  answered,  yes ; 
and  if  desired  to  put  in  a  description  of  it  he  would  have  done  so. 
That  I  believe  upon  the  evidence  you  have  brought ;  but  to  do  this, 

•    {b)  Judd  V.  Pratt,  13  Vcs.  1/4    Confirmed  upon  appeal,  15  Ves,  390. 
(c)  See  Thellimcny,  Woodjord,  infra.  {d)  1  Vea.  jun.  285. 
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I  must  say  that  evideAce  ddwrs  the  will  of  the  testator's  opinion  at 
any  time  *  may  be  produced ;  and  I  do  not  think  that  is  tne  law  of 
the  Court  upon  this  subj^t.  All  the  argument  hi  ^oys  v.  Mar- 
dauntj(e)  and  the  whole  suite  of  cases^  have  turned  upon  the  expres- 
sions, of  the  will.  If  I  were  to  receive  evidence  of  the  testator's 
fency,  it  would  introduce  a  very  desperate  rule  of  property  in  this 
Court." 

In  the  last  case  of  Straitony.  Beat^  the  Reacler  will  see  that  Lord 
Thurlaw  distinctly  rejected  the  admission  of  parol  evidence  of  the 
testator's  intention;  observing^-  that*  he  did  not  think  it  the  law  of 
the  Court  to  admit  it ;  but  the  rule  of  the  Court,  if  such  as  Lord 
Thurlaw  conceivied  it,  has  been  relaxed.  In  PvUeney  v.  Lord  I^ar;- 
Ungt<m^{f)  the  testator  had  upwards  of  20,0002.  in  his  hands,  for 
which  he  was  debtor  to  the  trusts  of  the  settlement.  That  sum  was 
prima  facie  real  estate  in  his  hands.  He  was  tenant  for  life,  and  all 
the  real  uses  of  a  strict  settlement  attached  upon  it.  His  steward 
put  down  upon  paper  that  this  sum  of  20,000Z.  was  part  of  his  es- 
tate. And  this  paper  was  admitted  as  evidence  to  prove  that  the 
testator  intended  to  comprise  in  the  will  this  sum,  of  which  he  sup- 
posed himself  owner.  Lord  C.  Justice  De  Gray^  in  a  note  of  his 
judgment  given  by  Lord  Alvanley,  M.  R'j{g)  said,  '*  The  intention 
appear?  from  circumstances  sufficient  to  make  an  impression  upon 
my  mind,  and'confirming  the  opinion  I  bad  formed,  not  to  throw  en- 
tirely out  of  the  case  this  settlement  by  a  great  family.  A  man  may 
give  by  a  mean,  and  indirectly,  what  is  not  his  own,  either  by  ex- 
press condition,  or  equity  arising  upon  an  implied  condition ;  the 
two  modes  are  quite  different  and  were  too  nmeh  blended  in  the 
argument. 

Lord  Eldon,  iii  Pole  v.  Lord  Somitr8^{h)  disapproved  of  the  admis- 
sion of  such  evidence  ;  and  again^  in  Druce  v.  2>enitf07i,(i)  said,  the 
difficulty  he  felt  as  to  the  case  of  Ptdteney  v.  Darlington  was,  upon 
what  principle  Lord  Chief  Justicie  De  Gray  sufferefd  the  circumstan- 
ces to  make  an -impression  upon  his  mind. 

In  Druce  y.  Dent^on,  next  stated.  Lord  Eldon  observing,  that  he 
did  not  understand  the  dicta  in  Putteney  v.  Lord  Darlington,  and 
Hinchclijffe  v.  E&nbhcliffe,  that  in  cases  of  election  evidence  was  ad- 
missible, but  not  to  explsun  the  will,  says,  ^*  If  they  mean  that  it  is 
admissible  only  to  explain  the  Subjects  of  bequests  ambiguously  de- 
scribed, and  then  not  to  explain  the  will,  but  to  make  you  tinder- 
stand  what  subjects  the  testator  n^eant  to  describe,  which  up(Hi  the 
face  of  the  will  you  cannot  understand,  that  is  intelligible  ;  but  if 
they  mean,  that  it  is  admissible  to  prove  what  the  testator  meant  by 
the  words,  ^<  my  personal  estate,"(^)  and  that  he  meant  a  great  deal 
more  than  those  words  would  carry  by  their  naturd^or  legal  im- 
port, and  if  a  case  of  election  is  raised  upon  that,  in  fact  and  sub- 
stance evidence  is  admitted  to  raise  a  case  of  election  thereby  ex- 
plaining the  will.^ 


j> 


(e)  Su/ira,  p.  3T8.  of  this  voL 
(f)^        ... 


^  ,  Reported  in  IBro.  C.  C.  222.  but  not  upon- this  point,  t>ut  referred  to  in 
Lady  Cavan  v.  Ptdteney ^  2  Ves.  jun.  544.  3  Ves,  SW.  Hinckcliffc  v.  HmchcMe^ 
3  Ves.  516,  Polt  v.  Lord  SoTnen,  6  Ves.  309,  JDruce  y.  JDeniaon,  6  Ves.  385. 
7  Bra  P.  C.  .Toml  cd.  53a  (g)  In  Hmchcliffe  v.  Hinchcl^e,  3  Ves,  530. 

"^  Uinntpra,.  .  (i)  Next  stated 

The  words  in  question,  in  Druce  V. />tfni9(m«' 


»! 
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It  is  impossible  not  to  see  the  force  of  the  above  observation,  and 
with  reference  to  the  rules  of  the  Court  upon  the  admission  of  parol 
evidence  in  casCes  of  wills,  difficult  npttocome  to  the  conclusion 
that  TvUeney  v.  Lord  Darlington  infringes  upon  those  rules. 

In  the  case  ofDruce  v»  Deni8or^{l)  in  which  the  preceding  obser- 
vation occurs,  Samuel  Deniscn^  reciting  in  his  will  that  by  settle- 
ment previous  to  his  marriage  with  ivucj/DenMon,  4000Z.  four  per  cenl9 
and  ^0001,  India  annuities  were  settled,  so  that  Lucy,  in  the  event  of 
surviving  him,  would  be  entitled  to  the  whole,  and  that  he  had  cove- 
nanted to  secure  to  her  the  further  sum  of  160{.  per  annum  for  life,, 
out  of  such  other  real  and  personal  estate  as  he  should  die  possessed 
of,  confirmed  the  settlement,  except  as  to  that  covenant;  in  lieu  of 
which  he  directed  his  executors  to  purchase  10,000{..  three  per  cents^ 
iqpon  trust  for  his  wife  for  life,  with  remainders  over  after  her  death 
to  his  niece  Mary  Gason  and  her  children.     The  testator  abo 
gave  his  wife  a  house  and  furniture  for  life,  a  legacy  of  20QL  and 
some  specific  Articles.     After  several  specific  devises  and  bequests, 
he  directed  an  estate  to  be  sold,  and  Uie  purchase  money  with  the 
residue  of  His  real  and  personal  estate,  to  be  converted  into  money, 
upon  trust,  as  to  the  interest  and  dividends  of  one  moiety,  for  his 
widow  for  life,  aiid  after  her  death,  as  to  the  principal  for  Samuel 
Price  Deniaon ;  and  th^  other  moiety  he  gave  to  Mary  Gascn  for 
life,  and  after, her  death,  the  principal  to  her  children.    By  an  unat^  > 
tested  codicil,  the  testatoc  revoked  the  bequests  in  his  will  made  in 
favour  of  Samuel  Price  Deniaon,  and  his  next  of  kin  (th.e  widow  be- 
ing excluded  in  case  of  his  intestacy  by  the  settlement)  claimed  the 
moiety  of  the  personal  estate,  of  which  the  bequest  was  revoked  by 
the  codicil,  as  undisposed  of.     Onie  of  th^  questions  was,  of  what 
particulars  the  personal  estate  consisted ;  the  next  of  kin  insisting 
that  not  only  the  testatoi^s  own  property,  biit  also  that  to  which  his 
wife,  at  the  time  of  her  marriage,-  or  during  its  oontihuance,  was  en- 
titled, must  be  considered  as  belonging  to  him.     It  did  not  appear  . 
that  any  thing  came  to  the  wife  after  her  marriage,  but  at  the  time 
of  her  marriage  she  was  entitled,  as  residuary  legatee  of  her  aunt 
Lucy  Hammondj  to  two  mortgages,  and  several  leasehold  houses,, 
and  a  moiety  of  a  contingent  legacy  of  20002.  of  Old  South  Sea  an- 
nuities, expectant  upon  the  death  of  Martha  Hammond  without  is- 
sue.   The  next  of  kin  contended,  that  this  property  must  be  .consi- 
dered as  the  testator's ;  firsty  upon  the  ground  that  he  was  a  pur* 
chaser  by  the  settlement  of  what  his  wife  was  entitled  to  at  the  mar- 
riage ;  secondly,  th^i  he  did  sufficient  to  reduce  it  into  possession  ; 
and  thirdly,  that  he  considered  this  property  as  his  own,  and  there- 
nfore  she  must  elect.     Upon  the  second  ground  it  appeared  by  the 
report,  that  the  testator  and  his  wife,  before  their  marriage,  as  joint 
executors  of  Lucy  Hammond,  executed  a  bond  to  Martha  Hammond 
for  the  payment  of  her  legacy  of  2000/.  under  that  will,  and  took 
fi-om  her  a  release  ;  and  that  he,  in  his  books,  of  account  of  the  exe- 
cutorship, charged  Lucy  Hammonds  estate  with  payment  of  the 
stamp,  and  stated  the  funds  remaining,  subject  to  the  trusts  of  her 
will,  to  be  the  ^6001.  mortgage  by  Lyster,  subject  to  Martha  Ham- 
mond'jf  legacy  of  2000/.;  that  he  received  the  rents  of  the  houses ; 

(/)6Vc8.385. 
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accounted  for  the  same  to  the  mortgagors^  after  deducting  the  inte- 
rest, put  of  which  he  paid  the  interest  of  the  bond ;  that  he  also 
granted  leases  of  the  leasehold  property  belonging  to  his  wife ;  in 
.some  instances  granting  the  whole  term;  in  others  leaving  a  rever- 
sion ;  as  to  some  granting  actual  leases,  as  to  otherer,  executing* 
agreements  only.  As  to  the  third  ground,  the  report  stated,  that  a 
j^aper  written  by  the  testator  was  found  at  his  death  among  his  pa- 
mpers, in  a  box  at  his  chambers,  together  with  his  will,  entitled  thus : 
^*  Statement  of  my  property,  26th  jyovember  1792,  when  I  made  my 
will;"  Then  in  this  paper  he  enumerated  his  freehold,  copyhold,  and 
leasehold  estates,  including  those  of  his  wife,  and  his  bonds,' mort- 
gages, and  other  secqrities,  omitting  the  contingent  legacy  only ; 
and  in  the  last  clause,  he  noticed  the  mortgage  belonging  to  his 
wife  before  marriage  in'^his  manner,  "  Harley  Sti'eei  mortgage  ;  an- 
nual interest  301.,  principal  600Z. ;"  that  mortgage,  with  several 
other  securities,  was  classeid  under  this  description,  viz.  <<  General 
personal  estate  applicable  to  the  payment  of  debts  and  legacies.'^ 
The  third  ground  being  that,  upon  which  the  Court  finally  decided 
the  cause,  it  became  necessary  to  determine  the  effect  of  the  paper 
writing  to  explain  the  terms  ''real  and  personal  estate''  in  the  will. 
Lord  Eldon  on  the  first  point  was  of  opinion,  that  the  husband  was 
not  a  purchaser  ;  and,  on  the  second  and  third  points,  his  Lordship, 
towards  the  close  of  his  judgment,  after  commenting  upon  the  case 
of  PuUeney  v.  Lord  DarKngtoh,{m)  and  stating  the  difficulty  he  felt 
upon  that  case,  proceeded  thus :  "  Then  the  question  is,  can!  aidmit 
this  paper  as  evidence?  That  question  arises  in  a  case  in  which  this 
property  was  more  or  less  strictly  the  personal  estate  of  the  testator, 
in  all  the  senses  I  have  represented;  independent  of  evidence,  the 
tedtator  having  by  actual  leases  acquired  out  of  his  wife's  property 
personal  estate  of  his  own  :  having  by  argreements  for  leases  ac- 
quired such  interests  as  those  agi'eements  would  give  him ;  having 
constituted  himself,  if  he  should  ever  pay  the  bond  debt,  a  creditor 
upon  his  wife's  chose  in  action,  and  iii  that  respect  made  that  his 
own;  and,  beyond  those  interests  acquired  by  his  own  acts,  having 
his  wife's  personal  estate  in  this  sense- his,  in  right  of  his  wife,  whe- 
ther in  such  a  complicated  situation,  it  is  possible  to  admit parotfn) 
evidence,  that  by  the  words  '  my  personal  estate,'  he  meant,  not  only 
his  strictly,  but  also  that,  which  in  a  sense  must  be  admitted  to  be 
his  personal  estate  }  attending,  to  the  fact,^  that  a  great  portion  of 
thi^property  he  must  be  entitled  to  dispose  of,  because  he  had  made 
it  in  a  strict  setise  his:  If  the  question  were  new,  I  should  doubt, 
whether,  in  a  case  so  circumstanced^  it  would  be  a  violation  of  the 
rule  to  admit  evidence;  for  it  is  not  a  contradiction  of  the  will,  but 
only  goes  to  this,  that,  as  he  might  mean  the  words  in  one  sense,  or 
the  other,  he  did  mean  that  property,  which  in  both  senses  was  his. 
But  it  is  not  necessary  to  decide  upon  that  ground  ;  for,  after  the 
case  of  PuUeney  v.  Lord  Darlington,  and  what  Lord  Chief  Justice 

(m)  Cited,  3  Ves.  530^  6Ve8,  39a  Reg.  Lib.  A.  1773.  fa  710.     1  Bra.C.  C. 
222.    7Bro.  P.  C.  ^3a  *  -  ,       ,.  ^^  .    ^ 

(ti)  His  Lordship  observed,  in  tliecourse  of  his  judgment,  that  this  paper,  though 
vn-Uten,  was  in  a  sense  /(arol  evidence. 
VOL.  II.  3D 
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Be  Gray^{o)  Baron  Eyrei{p)  and  Lord  Alvanley,{q)  have  said,  what- 
ever my  own  opinion  might  have  been  prior  to  PuUeney  v.  Lord 
DarUngtan^  (and  I  agree  with  Lord  Ro8$lyn,  that  I  caiinot  see  upon 
what  prineiple  the  evi'dence  was  admitted  in  that  case,)  after  all 
this  authority,  I  do  not  think  myself  at  liberty  to  reject  this  paper 
as  evidence."  And  his  Lordship  decided  that  he  was  of  opinion, 
that  the  testator  did  bequeath  all  the  residuary  estate  of  his  Wife,  as 
his  own  personal  estate  ;  and  accordingly  that  a  case  of  election  was  ' 
raised.  His  Lordship,  in  xonclusion,  stated,  that  he  was  the  more 
satisfied  with  the  justice  of  the  decision,  because,  though  he  did  not 
think  Lord  Chief  Justice  De  Gray  was  correct  in  allowing  eircum- 
stances  to  make  an  impression  upon  his  mind,  if  they  never  ought 
to  have  found  their  way  to  his  mind,  this^  pap^i^  must  either  be 
looked  at  as  evidence,  or  the  party  ought  to  have  the  opportunity 
of  propounding  it  as  a  testamentary  paper,  to  the  Ecclesiastical 
Court,  which  his  Lordship,  in  a  former  part  of  his  judgment,  thought 
that  Court  would  receive. 

In  Doe  V.  Sir  Arthur  Chich£8terf{r)  which  decided  that  where 
lands  of  or  o/bxij  particular  place  are  devised,  parol  or  extrinsic 
evidence  is  not  admissible,  to  show  that  the  devisor  included  under 
the  description,  and  intended  to  pass  other  lands  not  at  that  parti- 
cular place  (a  decision  very  nearly  affecting  the  subject  in  discus- 
sion,) Lord  Eldon  makes  the  following  observation  :  "With  respect 
to  election,  I  decided  the  case  of  Druce  v.  Denison^  and  stated  that 
,the  subject,  as.  to  which  the  election  is  to  be  made,  must  b6  clearly 
described  in  the  will,.  I  there  too  dtated  my  opinion  of  the  decision 
of  Ptdteney  v.  Lord  Darlington^  but  with  thajt  case  and  the  other 
authorities  before  me,  I  thought  it  ri^ht  to  decide  as  I  did,  subject 
to  any  review,  in  case  it  should  be  deemed  fit  to  attempt  to  shake, 
these  authorities,  unless  the  parties  felt  that  there  wassome  weight 
in  another  observation,  that  the  paper  there  in  dispute,  was  of  such 
a  testamentary  species  that  it  would  be  received  in  the  proper 
Court  as  part  of  the  will ;  and,  if  so,  there  woiild  be  an  end  of  all 
question.  The  parties  seem  to  have  thought  that  there  was  some 
weight  in  this  last  observation,  and  the  matter  was  no  more  heard 
of.  But  as  to  the  decision  of  Lord  Thurlow,  speaking  with  the 
utmost  deference,  I  doubted  its  soundness  ;  and  I  have  Lord  Lough- 
borough with  me.  And  as  to  the  case  of  Lord  kenyon,  thelfiame  of 
which  I  think  was  Andrews  v.  Lemon,  where  a  testator  bequeathed 
all  his  personal  property  (he  having  personal  property  of  his  own, 
and  also  personal  property  not  strictly  his  own,  but  which  he  had 
power  to  dispose  of  by  deed  or  will,)  for  purposes,  for  which  hitf 
own  was  insufficient.  Lord  JTenj/on.sent  it  to  the  Master  to  inquire, 
whether,  by  personal  propertv  he  meant  nis  own  strictly,  or  intended 
to  include  both.  But  when  the  evidence  was  taken,  he  was  so  much 
struck  with  bis  own  decision,  that  he  said,  "  though  the  evidence 
has  been  taken,  I  shall  not  admit  one  word  of  it;  it  being  necessary 
f(^  the  general  interest  of  mankind,  that  persons  should  in  their 
wills  state  clearly  what  they  mean." 

The  rule,  therefore,'that  parol  evidence,  though  Hot  admissible  to 


i 


o)  In  FuUeney  v»  Darlington,  as  before  cited,  3  Ves.  '530. 

P)  lb,  (jr)  lb.  (r)  4  Dow,  P.  C.  65. 78,  89. 
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explaip  the  testator's  meanings  may  be  aclmitted  to  explain  the 
circumstances  and  state  of  th^  property,  as  acknowledged,  in  the 
case  otJudd  v.  Frait,{8)  seems  to  have  been  broken  in  upon  by  the 
preceding  case  of  PuUeney  v.  Lord  Darlingtoriy  followed  by  JDruce 
T.  Deniaon ;  but  it  may  be  doubted,  whether,  if  the  point  should  be 
.brought  before  a  higher  tribunal,  those  cases  would  not  be  over- 
ruled. It  must  therefore  be  considered  not  well  settled,  whether 
such  evidence  can  be  admitted  to  explain  the  testator's  meaning,  in 
order  to  raise  a  case  of  election.  Upon  the  question  generally,  it  is 
conceived  thacase  of  Doe  v.  Chichester  is  conclusive. 

2.  We  proceed  with  the  next  requisite  (namely,)  a  clear  intention 
that  the  person  taking  a  benefit  uiider  the  will  should  be  put  to  his 
election. 

This  appears  from  tbe  caseof  JReod  v.  Crop.(t)  There  WHliam 
Balchen  devised  all  his  freehold  and  copyhold  estates,  situate  at 
Roydon,  Thorley^  Epping  and  Witham^  in  the  couniieB  of  Essex 
and  Herts  (which  copyholds  he  had  surrendered  to  the  use  of  his 
will,)  and  all  other  his  freehold  and  copyhold  estates^  to  Crop  and 
Taj^f  in  trust  for  his  wife  for  life  ;  and  after  her  decease  to  sell  and 
divide  the  produce  ampng  his  children,  in  manner  therein  directed. 
The  testator,  at  the  time  of  his  death,  was  seised  in  fee  of  a  copy- 
hold estate  at  ^i/Aam,  and  also  of  a  moiety  of  an.  estate  at  Thorley; 
his  wife  beii^g  entitled  to  the  other  moiety  in  her  own  right.  She 
was  also  seised  in  fee  of  two  copyhold  estates  in  Roydon  and  Ep* 
ping,  in  which  places  the  testator  had  no  property;  and  he  had  no 
other  real  estates.  Upon  the  question,  whether  the  wife  should  elect, 
it  was  contended,  on  the  one  ?ide,  that  the  testator  having  taken 
upon  himself  to  devise,  his  wife's  estate,  although  such  disposition 
could  not  be  maintained  against  her,  yet  if  she  disputed  it,  she  must 
forfeit  every  devise  in  the  will  in  her  favour;  and  must  therefore 
elect  to  abide. entirely  by  the  will,  or  take  nothing  by  it.  On  the 
other  hand  it  was  contended,  that  it  did  not  appear  the  testator 
meant  to  devise  his  wife's  estate ;  and  that^  although  he  had  surren- 
dered his  own  estate,  and' knew  that  was  necessary  to  its 'passing; 
yet  he  had  not  attempted  to  surrender  the  other  estates  ;  and,  there- 
fore, certainly  had  no  intention  of  devising  them.  He  had  not  re- 
collected, at  the  time  of  making  his  win,  the  respective  rights  to  the 
difierent  estates  of  which  he  was  in  possession  ;  and  therefore  had 
words  of  sufficient  .extent  to  pass  all  f  and  Lord  Thurlow,  C.  de- 
cided, that  it  was  not  a  case  of  election  against  the  wife,  observing, 
*^  In  Thorley  the  testator  had  a  moiety  of  the  estate,  together  witlu 
his  wife ;  he  did  not  intend  to  devise  her  moiety,  for  he  describes 
what  he  meant  to  devise  by  the  words,  ^  his  estate,  which  he  had 
surrendered.'  He  had  not  surrendered  any  of  his  wife's  estates,  so 
that  they  could  not  pass  by  the  devise.  The  words  are  too  loose  to 
raise  the  construction  contended  for*  It  is  not  like  any  of  the  cases 
which  I  remember  of  election."(ii) 

3.  The  third  requisiJte  that  must  concur,  before  a  legatee  can  be 
obliged  to  make  election,  is,  that  all  the  necessary  accounts  should 

{*)  13  Vea.  ir4w  (0  1  Bro.  C.  C.  492. 

(u)  Seethe  judgment  ;»tated  from  Mr.  Cox's MSS.     iSwanst  403.    See  also 
Maugh  V.  Reait  1  Yes.  jun.  257.    Freke  t,  Barrington^  3  Bro,  C.  C.  274.  • 
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be  taken  and  the  amount  of  whsit  he  is  entitled  to  under  the  will  set- 
tled and  ascertained. 

Thus,  in  Newman  v.  Aet£?man,(a?)  upon  an  appeal  from  the  RoUsy 
it  appeared  that  an  estate  had  been  settled,  upon  the  marriage  of 
the  late  Mr.  JVewman  with  the  appellant^  his  widow,  on  the  husband 
for  life ;  remainder  to  the  wife  for  life ;  remainder  to  the  issue  of 
the  marriage ;  remainder  to  the  wife  in  fee ;  and  that  a  bond  was 
given  to  secure  30{.  a  year  to  the  wife,  in  ca$e  she  survived  him,  as 
a  further  provision.  That  the  husband  by  his  will  devised  another 
real  estate  to  the  wife  for  life,  remainder  to  the  issue  ;  but,  if  there 
should  be  none,  then  to  the  wife  in  fee,  in  bar  of  her  other  claims; 
and  he  gave  to  her  the  residue  of  his  personal  estate,  after  some  spe- 
cific and  general  legacies,  in  the  same  manner,  and  made. her  exe- 
cutrix ;  but  the  will  was  not  attested  to  pass  real  estate.  The  ques- 
tion was,  whether  the  widow  should  take  the  personal  estate,  toge- 
ther with  her  other  claims ;  or  was  to  elect  between  them,  although 
the  real  estate  could  not  pass  by  the  will.  And  Sir  Thomas  SeweU^ 
M.  R.,  decreed,  that  she  ought  to  elect ;  but  he  postponed  the  elec- 
tion^ till  an  account  should  be  taken  of  the  personal  estate  ;  and  the 
decree  was  affirmed  by  Lord  ThurloWy  C. 

In  Chalmers  v.  StorU,{y)  the  widow  was  put  to  her  election  be- 
tween her  dower  and  interests  under  thewi^ll;  and  Sir  WiUiam 
Grantj  M.  R.  said,  that  it  was  a  case  of  election  y.  but  before  she 
could  be  compelled  to  elect,  she  was  entitled  to  know  what  she  had 
a  right  to  under  the  will. 

The  parties  compellable  to  elect  may  file  their  bill  to  have  all 
such  necessary  accounts  taken. (ir) 

4.  The  last  requisite  essential  to  election,  and  which  relates  to 
its  validity  when  made,  is  a  knowledge  of  right  in  the  party  electing. 

So  that,  if  legatees  make  their  election,  or  receive  for  a  length  of 
time  the  provisions  of  the  will,  without  knowing  their  rights,  and  the 
circumstances  of  the  testator,  they  will  not  be  bound  by  such  elec- 
tion, or  receipt ;  this  corresponds  with  the  rule  of  the  Court  of  Chan- 
cery in  cases  of  dower. 

Thus,  in  Pusey  v.  Desbowrieyia)  Sir  Edward  DesbouMrie^  a  fi^ee- 
man  of  London,  possessed  of  a  very  considerable  personal  estate, 
compounded  with  his  wife  for  her  customary  part.  He  had  a  son, 
the  defendant,  to  whom  he  had  given  very  larse  aums  of  money  to 
enable  him  to  trade,  and  a  daughter.  By  his  wul  he  gave  his  daugh- 
ter tO,000{.  upon  condition  that  she  released  her  orphanage  part, 
together  with  all  her  right  to  hid  personal  estate  by  the  custom  of 
London  or  otherwise  ;  and  made  his  son  executor.  After  the  testa- 
tor's death,  it  was  agreed  between  the  son  and  daughter,  that  she 
should  take  the  legacy  of  10,000{.  upon  the  terms  of  Uie  will ;  and  a 
release  was  accordingly  prepared.  Beifore  she  executed  it,  her  bro- 
ther in  the  presence  of  their  uncle,  informed  her,  that  she  had  an 
election  to  have  an  account  of  her  father's  personal  estate,  and  to 

Cr)  1  Bra  C.  C.  186 ;  also  Boynton  v.  Boynion,  ib.  444;  also  Hender  v.  Rote, 
3  P.  Wm.  125.  notes,  and  Wuatler  v.  Whiatter.  aufira,  p.  586. 

f  y)  2  Vea.  &  Bea.  225,  ^y»i  ^ 

(z)  Buttrkkc  v.  Brodhurtt,  3  Bro.  C.  C,  88.  1  Vca.  Jun.  171.  Fusey  v.  Z)«- 
Aouvfip,  next  case.  (a)  3  P,  Will.  315.  and  notes. 
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claim  her  orphanage  part ;  but  she  declared  die  would  accept  tt^e 
legacy  left  her  by  her  father,  observing  it  was  sufficient  for  any 
young  woman ;  she  accordingly  executed  the  release,  being  about 
twenty-four  years  of  age  ;  and  her  brother  paid  her  the  legacy  with 
interest.  She  afterwards  married  one  Pusey^  an  attorney,  who  filed 
the  bill  tQ  set  aside  the  release,  charging  that  the  persona)  estate, 
of  which  testator  her  father  died  possessed,  was  much  above 
100,0002.;  the  daughter's  share  of  which  by  custom  was  upwards  of 
40,0002.;  that  the  mother,  having  been  compounded  with ,  for.  her 
customary  part,  the  freeman's  personal  estate  was  to  be  distributed 
as  if  there  were  no  wife ;  consequently  the  dead  man's  part  was  one 
moiety,  and  the  children's  part  the  other ;  and  that  the  defendant 
the  son  had  been  advanced  by  his  father,  at  different  times,  with  se- 
veral large  sums  of  money^  the  whole  of  which  would  amount  to  a 
full  advancement  of  the  fion,  so  that  the  plaintiff  in  right  of  his  wife 
was  entitled  to  a  moiety  of  her  father  the  freeman's  personal  estate. 
Lord  Tatboty  C.  though  he  saw  no  fraud  in  the  case,  conceived  it 
hard,  that  the  sister  should  suffer  for  her  ignorance  ;  and  that  if  the 
Court  themselves  had  not  till  lately  agreed  in  what  proportions  these 
customary  parts  should  go,  the  daughter  might  well  be  ignorant  of 
her  right,  and  ought  not  to  suffer  or  give  others  any  advantage  by 
her  ignoranqe.  That  though  the  son  had  informed  her  of  her  right, 
either  to  accept  the  legacy  or  orphanage  part,  yet  his  Lordship  hard- 
ly thought  she  knew  she  bad  a  right  to  have  an  account  taken,  and 
first  know  what  her  orphanage  part  did  amount  to  ;  and  then,  and 
not  till  then,  she  was  to  make  her  election  ;  for  probaby  she  woiild 
not  have  accepted  the  legacy,  had  she  known  what  the  orphanage 
part  amounted  to ;  and  his  Lordship  postponed  the  hearing  until  the 
amount  of  the  father's  personal  estate  at  the  date  of  the  will,  and  at 
his  death,  and  also  what  the  advancements  tp  the  son,  amoukited  to. 
The  cause  wIeis  afterwards  comprised. 

In  regard  to  the  proportioi\s  of  the  orphanage  part,  when  the  wife 
had  been  compounded  with  as  tp  her  customary  patt,  Lord  Talbot 
observed  in  the  last  case  not  only  the  counsel  had  differed,  but  the 
Court  had  varied  in  their  determinations.  It  had,  for  instance,  been 
determined,  that  where  the  husband  had  compounded  with  the  wife 
before  the  marriage,  he  was  a  purchaser  of  her  customary  part, 
which  he  was  to  take  as  his  own  ;  but  that  then  a  different  resolu- 
tion seemed  to  have  prevailed,  namely,  that  it  should  in  such  case 
be  taken  as  if  there  were  no  wife ;  and,  consequently,  the  testator 
take  one  half,  and  the  children  the  other. 

Again,  in  Wake  v.  Wdkey(h)  the  testates'  bequeathed  to  his  wife 
1001.  to  be  paid  out  of  his  personal  estate,  within  six  months  after 
his  death ;  and,  afler  some  particular  dispositions,  gave  all  his  estate 
and  effects  whatsoever,  subject  to  an  annuity  erf  352.  to  his  wife  for 
life,  in  trust  for  his  son  by  a  former  wife,  whom  he  made  residuary 
legatee.  The  widow  received  her  legacy,  and  also  the  annuity  for 
three  years  ;  and  then  brought  the  bill  claiming  both  the  interest 
under  the  will  and  her  dower,  which  was  about -80{.  a  year.  The 
trustees  had  let  the  son  into  possession  at  twenty-one,  according  to 

(fi)  1  Ves.  jun.  335.   Also  Rumboldy,  Humboldt  infra,  IRdney  v.  CouMmaker, 
12  Yea.  136 .  and  see  Dillon  v.  Parker ^  1  Swanst  381. 
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tl)e  directions  of  the  will.  The  Court  being  of  x>pkliion  that  Jihe 
widow  ought  to  elect,  the  question  was,  whetheri  by  receipt  of  the 
legacy  and  of  the  alinuity  for  three  years,  she  bad  not  made  her  elec* 
tion  to  abide  by  the  will.  But  BvUer,  J.  for  Lord  ThurUnVy  C. 
thought  otherwise,  observing,  "  If  the  argument  for  the  defendant 
holds,  a  single  payment  would  have  bound  her;  bat  the  point  is, 
whether  she  had  full  knowle4ge  of  the  circumstances  of  the  testator^ 
and  of  her  own  rights.  .1  think  there  was  a  case  before  me,  about 
two  years  ago,  at  LincoMa  Inn  HaU,  which  went  much  beyond  this. 
If  she  had  acted  with  full  knowledge,  sheshould  not  afterv^ards  deny 
it,  but,  after  three  years  only,  I  cannot  .say  she  is  not  entitled.  The 
.legacy  of  1002.  and  what  she  had  received  from  the  annuity,  must 
be  accounted  for." 

If  the  question  of  election  be  doubtful,  it  may  be  sent  to  a  jury  to 
determine  the  fact.(c)  , 

Sect.  III.  •Application  of  the  doctrine  of  election.     And^   . 

1.  First,  to  the  heir  at  Common  Law. 

It  appears  to  be  settled,  that  where  the  will  is  invalid,  as  a  disposi^ 
tion  of  real  estate,  not  being  duly  executed  in  the  presence  of  and 
attested  by  three  or  more  credible  witnesses  according  to  the  Statute 
of  Frauds,(dJ  so  that  the  lands  descend  to  the  heir  at  law,  he  will 
not  be  obliged  to  elect  between  his  right  as  heir,  and  any  benefit 
that  may  be  given  him  under  the  will ;  and  the  same  rule  prevails 
where  the  will  is  invalid  as  ^disposition  of  real  estate,  by  reason  of 
the  incapacity  of  the  testator  on  account  of  infancy(e}  or  coverture. 
But,  although  the  will  be  not  duly  executed  according  to  the  statute, 
still,  if  it  contain  an  expf£S3  condition  that  any  legatee,  who  may  not 
comply  with  its  terms,  shall  forfeit  all  benefit  under  it,  there  the 
heir  will,  by  force  of  the  condition,  be  obliged  to  make  his  election. 
And  notwithstanding  the  devise,  when  made  to  the  heir  may  be  con- 
sidered void  as  .to  him,  yet  he  is  equally  obliged  to  elect  in  that 
case,  as  though  he  were  a  stranger.    ' 

The  preceding,  .propositions  will  be  discussed  in  detail,  under  the 
following  lu'rangement : 

1.  Where  the  will  is  invalid  for  w^iil  of  due  execution. 

2.  Where  the  will  is  invalid,  on  account  of  the  incapacity  of 
the  testator  by  reason  of  infancy,  or  of  the  testatrix  by  reason  of 

coverture. 

3.  Where  the  will,  though  hot  duly  executed,  contains  an  express 
condition  of  forfeiture  on  non-complian'ce  with  its  terms. 

4.  Where  the  will  duly  executed  is  void  as  a  devise  to  the  heir. 
1.  And  Jirat,  where  the  will  is  invalid  for  want  of  due  eXectftioa 

according  to  the  statute. 

In  Carey  v.  AskeWyif)  the  father  of  the  plaintiff  being  seised  of 
freehold  and  copyhold,  (the  latter  of  which  he  had  surrendered  to 
the  use  of  his  will)  by  his  will  charged  his  real  and  personal  estate 
with  his  debts  and  legacies,  and  devised  all  his  freehold  and  copy- 
hold estates  to  his^  wife  for  life,  and  after  her  death  to  his  two  daugh- 

[rt  Roundel  v.  Currer^  2  Bro.  C.  C,  73.     1  Swanst  383,  note. 
[d)  29  Cha.  2.  c  3.  (e)  13  Vea.  223-4 

[/)  Cited  by  the  late  Sir  Samuel  Romiliy,  from  bis  own  note»  8  Vea.  492.    Re- 
ported, 2  Bro.  C.  C.  58.  but  not  upon  this  poliit. 
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ters,  and  any  that  he  might  have  by  his  wife  equally.  He  hmi  two 
daughters,  the  defendants,  and  afterwards  ioLnother  daughter,  the 
plaintiff,  by  a  second  marriage.  He  afterwards  made  instructions 
for  a  will,  but  died  before  the  execution,  charging  his  debts  and 
legacies,  and  giving  to  his  daughter  by^bis  second  wife  15)0001^  with 
a  direction  for  mainteqance.  He  then  gave  all  his  freehold  and 
copyhold  estates,  and  the  residue  of  bis  persoqal  estate  to  bis  two 
daughters  by  his  first  wife.  Probate  of  the  instrument W3&  granted 
as  to  the  personal  estate^  It  was  contended  by  the  plaintiff  that  the 
copyhold  estate  did  not  pass  by.  the  unattested  will.  Another  ques- 
tion was  as  to  election  by  the  plaintiffs  Lord  Kenyan  said,  it  was 
not  .a  case  of  election.  Lord  Redeaddle  cited  Stapteton  v.  Lord 
Cohnlkj  5th  July  1772,  to  the  s&me  efiect. 

Again,  in  Sheddm  v.  Goodrich^{g)  Bxidger  Goodrich^  of  the  island 
o{  Bermuda^  by  will  duly  attested,  gave^to  his  wife  Elizab^h  Good- 
ricft  all  his  estate  in  that  island  for  life.  After  making  further  pro- 
vision for  his  wife,  and  provisions  foj  hid  son  and  daugbters^  and 
directing  his  executors,  after  his  wife's '  death,  to  sell  the  whole  of 
his  real  and  personal  estate,  he  gave  tlie  residue  of  his  estate  of 
what  nature  soever,  which  should  remain  in  his  executor's  hands 
after  performance  of  the  directions  of  his  will,  tp  hia  only  son  Wil- 
liam Bridger  Goodrich,  and  appointed  htm  residuary  legatee.  He* 
then  appointed  Robert  Sheddon,  John  Goodrich,  and  his  wife,  exe- 
cutors and  executrix.  At  the  date  of  the  preceding  will,  the  testa- 
tor had  four  children  named  in  it,  but  afterwards  had  another  daugh- 
ter;  after  which  event  he  made  another  will,  which  was.  only  at- 
tested by  two  witnesses ;  and  by  this  will,  after  revoking  prior  wills, 
h^  gave  to  his  wife  his  property  at  Bermuda  to  her  and  to  her  use 
forever,  and  also  gave  her  an  annuity  of  12002.  sterling  for  life. 
The  residue  of  his  estate,  of  what  nature  soever  in  England  or  else- 
where, he  directed  to  be  placed  at  interest  in  the  most  advantageous 
mannefir,  for  the  purpose  of  educating  an(l  clothing  his  five  children 
(naming  them  ;)and  he  appointed  his  wife,  Edward  Chodrich  and 
jHobert  Patrick^  executrix  and  executors  for  managing  his  affairs  in 
Bermuda  and  outof  JE^gland,  subject  to  the  control  o(  Robert  Shed* 
don  and  John  Goodrich  of  Great  nritdin,  whom  he  appointed  joint 
executors  with  his  >vife  to  manage  his  affairs  in  Great  Britain.  The 
testator  added  a  codicil,  bearing  even  date  with  the  last  will,  and 
attested  by  the  same  two  witnesses,  in  the  following  Words:  'f  The 
annuity  of  1200f.  sterling  granted  to  my  wife  is  to  be  paid  to  her 
during  her  life,  and  at  her  death  to  revert  to  my  children  (naming 
all  five,^  or  the  survivors  and  their  heirs,  in  equal  proportions ;  and 
the  residue  of  my  estates  to  remain  in  the  bands *of  my  executors  . 
Robert  Sheddon  and  John  Goodrich  for  the  use  of  my  children  afore- 
said, but  with  full  power  to  pay  each  their  equal  proportions  on  or 
before  they  come  of  age.  I  mean  all  the  residue  of  my  estate  to  be 
for  the  use  of  my  children,  subject  to  the  direction  of  Robert  Shed- 
don  and  John  Goodrich^  The  testator  died  soon  after  executing  - 
his  codicil.  The  biH,  was  filed  by  the  executors  for  establishing  the. 
will,  &c.  The  widow,  died  before  the  hearing  of  the  cause,  fiy 
the  Master's  report  it  appeared,  that  at  the  date  of  both  wills,  the 

(f )  8  Ves.  481.    See  also  Hearle  v.  Greenbank,  3  Atlb  697, 715.  mjra. 
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testator  waa  eeised  in  fee  ofestates  in  the  county  of  Buck9,  and  in  the 
island  of  Bermuda,  and  of  which  he  died  seised.  That,  as  the  island 
of  Bermuda  came  into  possession  of  the  English  in  1 609,  and  was 
not  named  in  the  Statute  of  Frauds,  it  was  not  affected  thereby ;  and 
the  Master  was  therefore  of  opinion  that  the  estates  in  Bermuda 
passed  by  the  second  will  and  codicil.  Upon  farther  directions, 
one  of  the  questions  .was,  whether,  as  the  son  and  heir  of  the  testa- 
tor took  benefit  by  the  will  and  codicil,  he  should  not  be  put  to 
election,  admitting  that  the  real  estate  wad  to  be  considered  as  con- 
verted into  personal.  Lord  £i(ion  decided  that  it- was  not  a  case  of 
election.  After  observing  that  if  he  were  at  liberty  to  read  the  co- 
dicil as  an  instrument  capable  of  disposmg  of  real  estate,  there  would 
be  no  doubt  the  testator's  meaning  was  to  give  the  whole  property 
by  these  two  last  instruments^  and  referring  to  the  case  of  Carey, y. 
Aekew^h)  he  continued  thus :  <<  Lord  Kenyan  said  the  distinction 
was  settled  and  not  to  be  unsettled,  that  if  a  pecuniary  legacy  was 
bequeathed  i>y  an  unattested  will  under  an  express  condition  to  give 
up  a  real  estate,  by  that  unlittested  will  attempted  to  be  disposed  of, 
such  condition  being  expressed  in  the  body  of  the  will,  it  was  a  case 
of  election,  as  he  could  not  take  the  legacy  without  complying  with 
the  express  condition.  But  Lord  Kenyan  also  took  it  to  be  settled, 
lis  Lord  Hardtoicke  has  adjudged,  that  if  there  was  nothing  in  the 
will  but  a  mere  devise  of  re^l  estate,  the  will  was  not  capable  of 
being  read  as  to  that  part ;  and  unless,  according  to  an  express  con- 
dition, the  legacy  was  §iven;  so  that  the  testator  said  expressly  the 
legatee  should  not  take  unless  that  condition  were  complied  with, 
it  was  not  a  case  of  election.  The  reason  of  that  distinction,  if.  it 
vvere  res  Integra,  is  questionable.  It  is  more  difficult  to  raise  a  ques- 
tion of  election  here ;  as  in  this  case  th^n^  is  real  estate  that  would 
answer  any  description  of  estate  or  land,  that  wodd  pass  without 
three  witnesses ;  namely,  the  estate  in  Bermuda.  But  it  is  not  ne- 
cessary to  attend  to  that  distinction,  for  after  the  doctrine  has  been 
so  long  settled,  though  with  Lord  Kenyan,  I  think  the  distinction 
such  as  the  mind  cannot  well  fasten  upon,  it  is  better  the  law  should 
be  certain,  than  that  every  Judge  should  speculate  upon  improve- 
ments upon  it.     • 

Lord  Erskine,  C,  in  his  judgment  in  Thellusson  v.  Wbodfard^ 
upon  the  stibject  of  this  present  division,  says,  ^  As  to  the  case  of  a 
devise  with  two  witnesses  only,  the  intention  is  as  plain  as  in  Nays 
v..Mordaunt  ;{iy  why  then  should  npt  the  Court  say  in  the*  former 
case,  the  intention  is  clear,  but  cannot  as  to  the  real  estate  have 
legal  effect,  from  the  omission  of  a  third  witness,  by  mistake ;  as  in 
the  other  case,  the  devisor  attempts  through  mistake  to. devise  an. 
estate,  which  is  in  settlement  or  belongs  to  another  person  ^  The 
opinion  of  Lord  HardtoickeJ  take  to  be  this :  a  devise  of  real  estate 
is  considered  as  a  matter  of  so  much  solemnity  and  importance,  that 
the  law  will  npt  accept  proof  of  the  act  without  the  evidence  of  three 
witnesses.  If  not  so  proved  it  is  nothing  ;  it  cannot  receive  notice. 
The  intention  cannot  be  represented ;  for  it  dannot  be  presumed, 
and  there  is  no  evidence ;  the  will  not  being  executed  with  the  so- 

{h)  As  accurately  stated  by  Sir  Samuel  then  Mr..  Romilly. 
(t)  Sufira,p.  378,  <if  this  vol 
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lemnity  prescribed  by  law  as  to  real  estate,  cannot  b^  read ;  the 
Court  cannot  see  any  devise  of  real  Estate ;  and  therefore  as  the 
estate  does  not  appear  to  be  devised  away  from  the  heir,  no  act  ap- 
pearing to  be  done,(ft)  the  heir  cannot  be  pot  to  his  election." 

We  may  notice  here  and  distinguish  from  the  preceding  cases  that 
of  TheUusson  v.  Woodford.{l)  There  Peter  Theliusson,  by  wilt  duly 
executed  according  to  the  statute,  devised  all  his  estates,  manors, 
&;c:  in  the  county  of  York^  and  the  messuages,  &c.  for  the  purchase 
whereof  he  had  contracted,  and  all  other  his  real  estates,  to  the  use 
of  trustees,  their  heirs  and  assigns,  upon  trusts  after  mentioned.  The 
will  contained  a  clause  directing  that,  in  case  he  should  in  his  life- 
time enter  into  any  contracts  for  the  puiTchase  of  any  lands,  &c.  and 
should  happen  to  die  before  the  necessary  conveyances  thereof  were 
executed,  all  such  contracts  should  be  completed  by  his  trustees 
after  his  death,  and  the  purchase  money  paid  out  of  his  personal 
estate ;  and  that  the  trustees  and  their  heirs  should  stand  seised  of 
the  lands,  &.c*  when  conveyed  to  them,  to  the  uses,  &c.  by  the 
will  declared  of  the  estates  directed  to  be.  purchased  with  the  resi- 
due of  his  personal  estate.  The  testator  within  a  month  before  his 
deatli  had  contracted  for  the  purchase  of  real  estates  to  the  amount 
of  30,0002.  The  question  was,  whether  the  heir  at  law  was  entitled 
tq  the  lands  conveyed  to  the  testator  since. making  his  will,  and  to 
have  the  contracts  since  entered  into  completed,  and  the  purchase 
monies  paid  out  of  the  personal  estate,  and  conveyed  to  him  abso- 
lutely }  and  whether  he  was  entitled  to  take  such  estates,  as  well  as 
the  legacies  and  bequests  in  the  will  y  or  whether  he  might  not  be  put 
to  his  election  9  Lord  Erskine  was  of  opinion  that  the  heir  must  elect 
between  these  estates  and  the  benefits  by  the  will :  in  the  course  of 
his  judgment  ob^ervin^,  "  In  every  case  of  election  there  must  be  an 
intention  to  dispose  of  that  over  which  that  person  has  no  power  of 
disposition.  That  is  the  circumstance  that  creates  election.  The 
testator^  with  this  peculiar  object,  the  application  of  his  personal  es- 
tate to  the  acquisition  of  great  landed  -property,  was  not  aware  of  the 
distinction  between  real  and  personal  estate ; '  and  therefore  con- 
ceived, that  under  this  direction  of  his  will  as  to  his  future  contracts 
for  purchases,  his  trustees  would  be  legally  seised  according  to  the 
uses  of  his  will.  As  he  had  not  the  power  to  make  that  disposition, 
the  heir  takes  those  estates  that  cannot  pass  by  the  will ;  but  the 
testator,  not  being  aware  of  that,  gives  considerable  interests  to  the 
heir,  but  gives  those  interests  under  the  conception,  that  the  whole 
property  and  arrangement  was  subject  to  his  control ;  and  upon  that 
ground  the  principle  of  election  must  prevail." 

But  where  the  intention  to  pass  after  purchased  real  estate  is  equi- 
vocal, the  heir  will  not  be  bound  to  elect. 

This  was  decided  in  the  recent  case  o(  Back  v.  Kett,{m)  in  which 
the  testator  desired  his  executors  to  sell  whatever  real  estates  he 
might  die  possessed  of;  the  produce  to  be  invested  on  certain  trusts 
for  the  beniefit  of  his  children*  Aft^r  the  date  of  hi^  will,  the  testa- 
tor purchased  some  real  estates  of  considerable  value,  and  acquired 
others  by  devise  or  descent.     The  question  was,  whether  the  eldest 

k)  As  In  the  next  case,  the  act  does  appear  tp  be  done.  •  (0  ^^  ^^^  3^* 

m)  1  Jacob.  C.  C.  534. 
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son  and  heir  was  bound  to  el^ct  between  tbe  benefits  given  him  hj 
the  will  and  the  real  estates  subsequently  acquired  which  descend- 
ed upon  him.  For  the  plaintiffs,  the  younger  children,  ThMusson 
V.  Woodford,  last  stated,  was  relied  upon.  But  Sir  Thomas  PlumaTf 
M.  R.  decided  in  favour  of  the  heir,  observing,  "I  have  no  doubt 
here.  I  think  the  case  referred  to  ha,s  gone  quite  far  enofugh.'  But 
there  it  was  impossible  to  constrae  the  will,  without  admitting 
that  it  applied  to' the  matter  in  question.  The.  words  were' une- 
quivocal. 1  confess,  however,  that  without  such  high  authority,  I 
should  have  entertained  doubts  in  that  case.  But  if  it  were  to  be 
carried  further,  the  consequence  would  be,  that  wherever  expressions 
like  these  (which  are  very  common)  are  used,  the  heir  must  elect. 
The  principle  is,  that  the  will  is  not  to  be  construed  as  operating 
upon  any  property,  but  what  he  bad  at  the  time.  Here  there  was 
a  space  of, seven  years,  in  the  course  o£  which  he  bought  other 
estates.  He  may  have  bought  them,  not  for  the  purpose  of  being 
sold  again  directly  on' his  death,  but  in  order  that  they  might  de- 
scend to  his  heir  ;  and  the  heir  is  not  to  be  disinherited  except  by 
express  words.  Now  the  direction  is  for  his  executors  to  sell  all 
that  he  should  die  po3sessed  of,  that  may  mean  all  which  the  will 
could  operate  upon,  that  is,  all  which  he  th.en  had,  and  which  he 
should  continue  to  have  at  his  death.  I  cannt)!,  therefore,  think  I 
should  be  warranted  in  -extending  it  to  after  purchased  lands,  and 
putting  the  heir  to  his  election.*' 

In  the  discussion  of  TheUusson  v.  Woodford^  Sir  Samud  RamiUy 
put  it  as  a  doubtful  point,  whether  the  heir  must  elect  where  a  lega- 
cy is  given  to  him,  and  an  estate  to  a  stranger,  and  after  the  will  a 
recovery  is  sufiered  by  the  testator,  whereby  the  will  is  revoked,  and 
the  estate  descends  to  the  heir ;  and  he  thought  that  the  heir 
could  not  be  put  to  his  election ;  but  Chief  Baron  Jtlexander^  who 
was  then  counsel  on  the  other  side,  thought  it  was  a  case  of  elec- 
tion, as  was,  he  said,  every  case  in  whichyou  can  look  at  the  will. 
Upon  this,  Mr.  Sugden,{n)  observes,  *'  The  point,  however,  seems 
very  doubtful ;  for,  notwithstanding  that  the  testator  intended  the 
estate  to  go  to  the  devisee,  yet  the  will  being  revoked  as  to  the  devise, 
although,  by  construction  of  law,  there  seems  to  be  no  equity  attach- 
ing on  the  conscience  of  the  heir."  In  answer  to  Mr.  Sugden^s  ob- 
servation, it  may  be  suggested,  that,  although  it  is  true  that  the  will 
is  revoked,  and  inoperative  as  a  devise  of  the  land  in  question,  as  it 
was  in  the  case  of  Thellusson  v.  Woodford^  still,  being  executed  ac- 
cording to  the  statute,  the  Court  is  at  liberty  to  look  into  it,  in  order 
to  discover  the  intention  of  the  testator  as  to  his  real  estate ;  and  that 
intention,  as  Mr.  Sugden  admits,  being  clear,  that  the  devisee  should 
take  the  estate,  lets  in  the  doctrine  of  election,  and  the  conscience 
of  the  heir  is  affected  by  the  implied  condition  annexed  to  his  lega- 
cy. The  case  above,  put  by  Sir  Samuel  RomUly  bears  a  very  close 
analogy  to  TheUusson  v.  Woodford^  and  the  reasoning  of  Lord  £r«- 
feifie  therein,  seems  very  applicable  to  the  former  case. 

2.  We  next  advert  to  tne  circumstance  of  the  invaUdUy  of  the 
will  as  a  disposition  of  real  estate,  on  account  of  the  want  of  capa- 
city to  devis^  by  reason  of  ittfancy  or  coverture. 

(n)  Sugden  on  Powers,  6  clu  sect  3.  div.  Z 
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Thus,  in  &arle  v.  Oreenbank^io)  JViUiam  Worth,  in  August  1742, 
devised  all  his  freehold,  copyhold,  real,  and  leasehold  estates  to 
trustees;  upon  trust,  to  apply  the  r^nts  for  the  sole  and  separate  use, 
&c.  of  his  daughter  Mary,  wife  of  WUliam  ^tn^more,  for  life ;  and 
upon  further  trust,  to  permit  her,  by  any.  deed  or  writing,  to  be  ex- 
ecuted in  the  presence  of  three  or  more  witnesses  (notwithstanding 
coverture,)  to  give,  devise,  and  bequeath  all  his  said  estates  to  such 
persons  as  she  should  think  fit.     He  gave  his  residuary  personal  es- 
tate to  the  same  trustees^  in  trust  for  his  sHid  daughter,  to  her  sepa- 
rate use  and  disposal,  &c. ;  and  appointed  his  trustees  Wood  and 
Greenbank,  executors.    Before  and  at  the  date  of  the  will,  Mrs. 
Winsmore  lived  apart  from  her  husband,  and  in  December  1742,  she 
died;  having,  prior  to  her  death,  and  during  infancy,  attempted  to 
execute  the  power  of  appointment  given  her  by  her  father's  will, 
over  hi?  whole  real  and  personal  estate,  by  a  testamentary  writing 
duly  attested  by  three  witnesses.     By  this  instrument,  she  gave  to 
her  daughter  Mary  certain  annuities,  until  she  attained  the  age  of 
twenty-one  years,  to  be  applied  at  the  discretion  of  the  executors, 
towards  the  education  and  maintenance  of  her  daughter :  she  also 
gave  her  daughter  80001.  to  be  paid  at  twenty-one ;  but,  if  she  died 
under  that  age,  without  issue  living  at  her  death,  to  her  cousins 
Henry  Worth  and  Francis  Hearle,  equally.     And  after  giving  seve- 
ral other  legacies,  the  testatrix  charged  all  the  feal  and  personal, 
estate  she  was  entitled  to  under  her  father's  will,  with  the  payment 
thereof,  and  appointed  Greenbank  and  others,  joint  executors,  guar- 
dians, and  trustees  to  her  daughter,  till  twenty -one.     She  then  gave 
all  the  residue  of  her  real  and  personal  estate  to  the  plaintiffs  abso- 
lutely, as  tenants  in  common.     Lord  Hardwicke,  C.  having  decided 
that  the  execution  of  the  power,  so  far  as  regarded  the  real  estate, 
was  invalid  from  the  circumstance  of  the  infancy  of  the  appointor; 
the  question  was, 'whether,  as  the  daughter  of  Mrs.  Winsmore  was 
entitled  to  a  considerable  benefit  under  her  mother's  will,  she  should 
not  elect  between  her  right  as  heir,  and  the  provisions  of  the  will : 
but  his  Lordship  decided  she  should  not.     For,  the  instrument  being 
void  as  to  real  estate,  there  was  no  instance,  where  an  infant  had  in 
such  a  case  been  compelled  to,  make  an  election ;  for  properly  there 
was  no  will  at  all  as  to  the  lands.     ^'  It  is,"  continued  his  Lordship, 
'*  like  the  case,  where  a  man  executes  a  will  in  the  presence  of  two 
witnesses  only,  and  devises  his  real  estate  from  his  heir  at  law,  and 
the  personal  estate  to  the  heir;  this  is  a  good  will  as  to  personal 
estate ;  yet,  for  want  of  being  executed  according  to  the  Statute  of 
Frauds  and  Perjuries,  is  bad  as  to  the  real  estate ;  and  I  should,  in 
that  case,  be  of  opinion,  that  the  devisee  of  the  real  estate  could 
not  compel  the  heir  to  make  good  the  devise  of  the  real  estate,  be- 
fore he  Qould  entitle  him  to  his  personal  legacy ;  because  here  is  no 
will  of  real  estate  for  want  of  proper  form  and  ceremonies,  required 
by  the  statute."(p) .  .  .  " 

The  principle  of  the  last  case  equally  applies,  where  the  want  of 
capacity  to  bequeath,  arises  from  coverture. 
This  was  exemplified  in  the  case  of  Rich  v.  Cockdl,{q)  which,  for 

To)  3  Atk.  695.  715.     1  Ves.  sen.  298.  S.  P. 

[fi)  See  also  Woodford  v.  Theiluason,  13  Ves.  223,  infra.  Affirmed  D.  P. 

\q)  9  Vea.  370. 
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the  present  purpose,  was  as  follows:  Ann,  the  wife  of  WWiam 
Cockell,  having  a  power  of  appointment  over  500Z.  three  per  cbnts.j 
by  will  bequeathed  the  sum  of  400L  which  she  had  in  tiie  three 
per  cents-,  together  with  her  diafnond  duatered  ring,  to  the  plaintiff; 
and  gav<3  the  residue  of  her  goods,  &c.  to  her  husband  WiUiam 
Cockell.  The  plaintiff  filed  his  bill  for  the  4001.  and  the  ring.  Let- 
ters of  administration  were  granted  to  the  plaintiff,  of  the  wife'fi  se- 
parate property  only.  Lord  tlldon  said,  "  as  to  the  question  of  elec- 
tion, upon  the  diamond  ring,  there  is  a  difficulty  upon  that.  These 
letters  of  administration  give  no  power  to  make  any  order,  as  to  any 
thing  that  is  not  proved' as  separate  property.  Therefore  the  will, 
as  to  that,  has  not  been  by  due  authority  adjudged  to  be  that  spe- 
cies of  instrument,  which  I  can  read  as  such.  The  plaintiff,  therefore, 
is  entitled  to  the  400Z.  stock ;  and  has  no  right  to  any  thing  else.'' 

3.  In  the  third  place  we  observe,  that  where  the  will,  thdugh  in- 
effectual for  want  of  due  execution,  according  to  the  statute,  con- 
tains an  express  condiiion  that  any  of  the  legatees,  who  may  not 
comply  with  the  terms  of  it,  shall  forfeit  their  interests  under  its 
provisions,  there  the  heir  will  be  obliged  to  elect,  by  force  of  the 
condition  annexed  to  the  testamentary  benefit. 

Thus  in  Boughton  v.  Boughton,{r)  - — ^  a  fi-eemah  of  London^ 
devised  his  real  estate  to  his  younger  son,  Stephen  Boughton,  and 
all  his  personal  estate  among  his  children ;  he  gave  12001.  upon 
some  contingencies,,  to  Grace,  the  eldest  daughter  of  his  eldest  son; 
then  followed  this  clause,  "  If  any  child  or  children  of  mine,  or  any 
in  their  right,  or  any  who  may  receive  benefit  by  my  will,  shall  any 
way  litigate,  dispute,  or  controvert  the  whole,  or  any  part  thereof, 
or  the  codicils  thereto  belonging,  or  not  give  such  discharges  as  my 
will  requires,  or  not  comply  with  the  whole  and  all  and  every  con- 
dition and  conditions  therein  contained,  both  as  to  real  and  pergonal 
estate,  such  child  or  children  shall  forfeit  all  claim  and  pretence 
whatever,  under  my  will,  and  shall  have  no  more  than  the  orphanage 
part  of  my  personal  estate  I  die  possessed  of;  revoking  what  I  give 
them,  I  give  it  to  my  residuary  legatees,  liable  only  to  orphanage; 
my  will  being  that  the  contestor,  not  content  with-  the  whole  will, 
shiall  account  for  all  monies  which  I  have  advanced  him  or  her." — 
The  testator  annexed  to  this  instrument  an  attestation  in  the  com- 
mon form,  but  it  was  not  subscribed  by  him,  nor  by  any  witness. 
There  was  a  codicil  without  date,  but  signed  by  him,  which  recited 
that,  in  further  consideration  of  that  his  last  will,  he  made  a  codicil 
thereto,  and  gave  directions  therein.  Grace,  by  the  death  of  her 
father,  became  heir  at  law  to  her  grandfather,  and  thus  entitled  to 
whatever  he  left  to  descend,  or  which  ought  to  descend  through  the 
invalidity  of  the  will.  She  being  an  in&nt,  the  bill  was  filed  by 
Stephen,  in  order  that  she  might  elect  to  take  either  the  12002.  or 
the  real  estate.  Lord  HarduHcke  was  of  opinion,  she  ought  to 
elect ;  that  the  last  codicil  which  was  signed,  by  referring  to  the 
preceding  instrument,  obviated  the  difficulty  about  its  want  of 
signature.  Yet,  though  those  instruments  were  of  force  only  to 
pass  personal  estate,  nevertheless,  if  there  were  a  condition  annexed 
lo  a  personal  legacy,  the  Court  must  consider  every  part  of  that, 

(r)  2  Vcs.  gen.  12,  m/ra,  div.  6.      * 
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whether  it  be  a  matter  relating  to  real  estate,  or  not ;  which  made  a 
substanUal  difference,(«)  and,  while  it  would  prevent  any  infringe- 
ment upon  the  Statute  of  Frauds,  would  attain  natural  justice, 
which  required,  as  far  as  might  be,  such  construction- being  made, 
to  support  the  teMator's  intention. 

With  respect  to  the  mode  of  n:iaking  the  election,  his  Lordship 
said,  ^  But  there  may  be  a  difficulty  how  to  carry  it  ipto  execution ; 
for,  being  an  infant  of  tender  years,  she  cannot  judge  for  herself, 
nor  can  the  Master  judge  for  her,  it  being  on  several  contingencies  ; 
so  that  until  she  comes  of  age,  no  election  can  be  made,  till  when 
the  plaintiff  mjist  receive  the  rents  and  profits  of  the  estate,  subject 
to  the  further  order  of  the  Court ;  but  must  be  restrained  from 
committing,  waste.  If  the  infant  shall  elect  lo  have  the  land,  then, 
whatever  the  plaintiff  shall  be  entitled  to,  as  his  orphanage  part  of 
the  testator's  personal  estate,  will  be  liable  to  make  satis&ction  for 
what  he  shall  have  received,  out  of  the  rents  and  profits  of  the  real 
as  the  Court  shall  direct."  The  propriety  of  this  order  is  questioned 
by  Mr.  Belt  in  his  supp1ement.(^} 

In  the  next  place  we  consider,  whether  a  devise,  in  a  will  duly 
executed,  which  is  void  as  a  devise  to  the  heifj  will  put  siich  heir  to 
his  election. 

The  point  has  been  doubted^  but  now  seefns  well  settled.  ' 
.  The  first  case  is  Noys  v.  Mordmrnt^^u)  before  stat(M« 

The  next  is  an  anonymous  case  in  GUberL{x)  There  A.  seised 
of  two  acres,  one  in  fee,  t'other  in  tail;  and,  having  two  sons,  by 
his  will  devises  the  fe^  simple  acre  to  his  eldest  son,  who  was  issue 
in  tail,  and  the  tail  acre  to  his  youngest  son,  and  died.  The  eldest 
son  entered  upon  the -tail  acre.  The  youngest  son  filed  his  bill 
against  his  brother,  either  to  have  the  tail  acre,  or  else  an  equivalent 
out  of  the  fee.  And  Lord  Harcourt^  C.  said,  this  devise  b^ing  de* 
signed  as  a  provision  for  the  younger  son,  the  devise  of  the  fee  acre 
to  the  eldest  son  must  be  understood  to  be  with  a  tacit  condition, 
that  he  shall  suffer  the  younger  son  to  enjoy  quietly,  or  else  that  the 
youngest  son  shall  haVe  an  equivalent  out  of  the  fee  acre ;  and  de- 
creed accordingly. 

In  addition  to  TheUuaaon  v.  Woodford  before  stated,  the  case  of 
Welhy  V.  WelbyJ(y)  contains  the  preceding  doctrine.  There  W%lr 
liam  fVelby  being  seised,,  at  the  date  of  his  will,  and  at  his  death,  as 
tenant  for  life  of  estates  at  Sapperton^  with  remainder  to  his  first 
and  other,  sons  in  tail,  and  as  tenant  in  tail  male  of  estates  at  Pom- 
tony  and  being  seised  in  fee  of  other  estates,  devised  the  estates,  of 
which  he  was  seised  in  fe^,  to  his  son  and  heir  Sir  William  Earle 
Wetby  in  fe6 ;  and  devised  the  estates  at  Sapperton  and  Poinion  to 
his  said  son  Sir  WiUiam  Earle  Welby  for  life,  with  remainder  to  his 
grandson  WUliam  Earle  Welby  for  life ;  with  remainders  over  in  strict 
settlement  to  his  first  and  other  sons  in  tail  male.  The  grandson 
WiUiam  Earle  Welby  the  plaintiff,  insisted  that^ir  William  Earls 

(«)  In  reference  to  Hearle  v.  Greenbank.  See  also  8  Vcs.  496-7.  per  Lord  Eldon 
in  ^heddon  v.  Goodrich^  auhra.  (r)  P.  262.  See  also  1  Swanst  414. 

(u)  2  Vem.  581. .  Gilbert^s  £q.  Ca.  2.  See  particularly  the  case  put  in  the  judg- 
ment by  the  Lord  Keeper  as  reported  by  Gilbert 

(x)  P.  15,  .  (y)  2  Vea,  &  Bca,  187. 


406  Of  Election.  .  [Ch,  XXIII- 

Wdby  his  father,  taking  coDsiderable  benefits  under  the  will,  ought 
not  to  be  permitted  to  disappoint  the  manifest  intention  of  the  testa- 
tor; and  that  the  estates  at  Sapperton  and  Pointon  ought  to  be  set- 
tled to  the  uses  of  the  will.  One  of  the  questions  was,  whether  as. 
heir,  he  was  bound  to  elect;  and  Sir  fVilUam  Grapt  decided  in  the 
affirmative,  observing  in  -the  course  of  his  judgment ;  **  That  an  heir, 
to  whom  an  estate  is  devised  in  fee,  may  be  put  to  an  election,  al- 
though by  therule  of  law  a  devise  in  fee  to  an  heir  is  inoperative,  I 
should  have  thought  perfectly  clear,  independently  of  Lord  Cowpet^^ 
decision  in  the  case  in  Gilbert  ;{z)  for,  if  the  will  is  in  other  respects 
so  framed  as  to  raise  a  case  of  election,  then,  not  only  is  the  estate 
given  to  the  heir  under  an  implied  condition,  that  he  shall  con- 
firm the  whole  of  the  will,  but,  in  contemplation  of  equity,  the  tes- 
tator means,  in  case  the  condition  shall  not  be  complied  with,  to 
give  the  disappointed  devisees  out  of  the  estate,  over  which  he  had 
a  power,  a  benefit  correspondent  to  that  of  which  they  are  deprived 
by  such  non-compliance.  So  that  the  devise  is  read  a3  if  it  were  to 
the  heir  absolutely,  if  he  confirm  the  will;  if  not,  then  in  trust  for  the 
disappointed  devisees  as  to  so  much  of  the  estate,  given  to  him,  as 
shall  be  equal  in  value  to  the  estates  intended  for  them." 

2.  Secondly,  we  proceed  to  consider  the  application  of  the  doc- 
trine of  election  to  the  heir  by  cmtom. 

A  very  material  distinction  has  existed,  in.  the  application  of  the 
doctrine  of  election,  between  the  heir  at  common  law,  and  the  heir 
by  custom,  where  the  will  has  been  ineffectual  as  a  devise  of  copy- 
hold :  and,  for  the  better  understanding  of  which,  the  Reader  is  re- 
minded* that  copyholds,  not  being  held  by  soccage  tenure,  are  not 
within  the  enactments  of  the  Statute  of  Wills,(a)  which  gives  power 
to  devise  lands  held  by  soccage  and  of  inheritance  in  fee  simple ;  nor 
are  they  included  in  the  Statute  of  Frauds  ;(&)  so  that  they  are  con- 
sidered as  passing  by  a  will,  not  strictly  as  a  will ;  but  as  an  appoint- 
ment of  the  use,  under  the  previous  surrender  to  the  lord  to  the  uses' 
of  the  will.  The  will,  therefore,  neither  requires,  signature  nor  at- 
testation, unless,  under  the  term^  of  such  previous  surrender ;  and  it 
has  been  decided  that  any  will  received  by  the  Ecclesiastical  Court, 
is  «ufiScient  to  govern  surrenders  of  copyhold.(c) 

While,  therefore,  the  Courts  could  not  look  at  the  intention  in  a 
will  of  freehold  estate,  not  duly  attested  according  to  the  Statute  of 
Frauds  ;  yet  with  regard  to  copyhold,  long  before  the  recent  Act,(d) 
relating  to  the  devise  of  unsurrendered  copyhold,  the  same  obstacle 
did  not  arise  :  and  accordingly  we  find  that,  notwithstanding  the 
will,  for  a  want  of  a  previous  surrender,  was  otherwise  an  inefiectual 
disposition  of  the  copyholds,  the  Courts  adverted  to  the -terms  of  the 
devise  as  indicating  the  testator'9  intention,  so. far  as  to  put  the  heir, 
upon  whom  the  copyhold  descended,  to  his  election,  between  the 
customary  right,  and  the  benefit  given  him  by  the  will. 

A  further  distinction  is  made  between  a  specific  devise  otcqpyholdy 
and  a  devise  in  general  words  of  all  the  testator's  real  estate,  &c. ; 

(z)  Anotiymoos,  uM  eufirtu  (a)  32  Hen.  8.  oh.  L  and  34  and  35  ib.  ch.  5. 

ib)  29  Car.  2,  (cj  Carey  v.  jUkew,  2  Bra  C.  C.  59.    Roe  v.  ffeyhoc, 

2  W.  BL  I114w    Doe  v.  Danver9,  7  East,  299.  1  Jac.  &  WaL  570. 
(</)  55  Gea  3.  c  192. 
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in  the  former  case  the  heir  will  be  put  to  his  election ;  but  in  the 
latter,  die  testator  haviiig  freeluM  as  well,  as  copyhold  estate,  the  . 
general  words  will  not  be  considered  as  sufficiently  Indicative  of  the 
intention  to  pass  the  copyhold,  but  will  be  held  satisfied  by  the  free,- 
hold;  and  the  heir  will  not  be  compelled  to  make  his  electioii,  un- 
less in  favour  of  creditora^  where  the  devise  is  subject  to  payment  of 
debts.  But  where  the  devise  is  in*  general  terms,  dnd  the  testator 
has  no  real  estate  except  copyhold,  there  theywillpass,  and  the  heir 
be  put  to  his  election  in  favour  of  his  wife,  children,  and  creditprs. 

Where  the  heir  is  comf>ellab]e  to- elect,  if  his  election  be  in  fa- 
vour of  his  right  under  the  will,  then  he  must  supply  the  want  of 
surrender.  * 

We  proceed  to  the  consideration  of  the  cases  in  support  of  the 
preceding  observations. 

1.  First,  where  no  previous  surrender  has  been  made,  and  the  will 
contains  a  specific  deoiae  of  copyhold,  in  which  case  the  heir  is  com- 
pellable to  elect. 

Thus,  in  Unett  v.  WUkes,{e)  Dr.  Wilkes  gsive  all  his  real  and  per- 
sonal estate  whatsoever  to  trustees,  in  trust  to  pay  the  rents  and 
almual  produce  to  his  wife  Frances  for  life  ;  and  in  case  she  should 
think  proper  to  dwell  at  WillenhaU,  at  the  house  he  then  inhabited,, 
to  permit  her  to  make  use  of  his  household  goods,  &c. :  but  if  not, 
then,  after  giving  her  the  power  of  selecting  part  of  his  effects,  he 
directed  that  the  rest  should  be  converted  into  money,  and  laid  out 
at  interest ;  which  interest  his  wife  should  receive  during  her  life. 
And,  after  giving  several  pecuniary  legacies,  the  testator  directed 
his  trustees  to  convey,  transfer,  and  deliver  to  the  plaintiff,  who  was 
his  heir,  all  his  real  estate,  and  the  residue  of  his  personal  estate, 
and  settle  it  upon  him  and  his  heirs  for  ever.  The  testator,  at  the 
date  of  his  will,  and  at  his  death,  was  seised  of  freehold  estate  of 
inheritance,  of  about  I402.  annual  value,  and  of  copyhold  of  about 
2002. ;  but  did  not  surrender  the  latter  to  the  use  of  his  will.  .  His 
mansion-hause  at  WiUenhaU  was  copyhold.  The  plaintiff  claimed 
the  copyhold  as  heir  at  law,  for  want  of  a  surrender ;  and  also  the 
freehold  and  personal  estate  in  remainder  under  the  devise.  But 
Lord  Henley,  C.  decided,  that  he  Qiust  make  his  election,  to  take  ei- 
ther as  heir,  or  under  the  will ;  for,  by  claiming  the  copyhold,  he 
would  disappoint  the  testator's  intention.(/) 

Again,  in  Rumbold  v.  Run^old,{g)  Sir  Thomas  Rumbold  devised 
all  his  estates,  as  well  copyhold  a?  freehold,  (declaring  that  the  co- 
pyhold part  thereof  had  been  previously  surrendered  to  the  use  of 
the  will,)  whereof  he  was  seised  in  fee,  (except  Walton  house  and 
lands  before  specifically  devised,  and  the  next  presentation  to  the 
living  of  WaUon  Ashton,)  to  trustees,  upon  trust  to  sell,  and  invest 
the  monies  arising  therefrom,  and  from  the  residue  of  his  personal 
estate,  in  trust  to  pay  his  debts,  &c..;  and  subject  thereto  upon  se- 
veral trusts  for  the  benefit  of  his  wife  and  t^hildren.    The  only  trust 

rtf)AmbL430. 

(/)  See  also  Macnamara  v.  Jones,  1  Bro.  C,  C,  480,  sufira,  Frank  v.  StandUh, 
ib.  588.  note,  mhra.  Vol,  It  p,  382.  15  Ves.  391.  n.  Ardeaoife  v.  Bennet,  2  Dick. 
463.    Allen  Y,  PoiUton^  iVes.  sen,  121,     Goodwyny.  GoodvfyniXh*  226. 

Cy)  3  Ves.  65. 
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in  favour  of  his  eldest  son  and  heir,  George  B.  Rwmboldy  was,  to  in- 
vest so  much  money  in  the  funds  as  would  produce  the  clear  yearly 
sum  of  3002.,  and  to  pay  the  interest  to  his  eldest  son,  George  £• 
Atun&oU,  for  life ;  after  his  death,  to  his  wife  for  life  ;  and,  after  the 
death  of  the  survivor^  for  such  son  of  Gf.  B.  RumboUL  as  should  first 
attun  twenty-K>ne ;  and  transfer  the  same  with  any  savings  out  of  the 
dividends  not  applied  for  maintenance;  with  several  subsequent 
trusts  :  the  testator's,  wife  and  the  trustees  were  appointed  execu- 
tors. The  testator  died,  leaving  his  wife,  George  B.  Rymbotdj  and 
seven  other  children,  surviving.  The  testator  was  entitled  to  copy- 
holds, of  the  value  of  602.  annual  value,  of  the  manor  of  SaconAf 
vifhich  he  had  not  surrendered  to  the  nse  of  his  will ;  nor  had  he  been 
admitted.  After  his  death,  George  B.  RumboULy  his  heir  at  common 
law  and  by  custom,  was  admitted  to  the  copyholds ;  obtained  pos- 
session in  ejectment,  and  mortgaged  them  for  700/. ;  and  received  a 
half-year's  payment  of  the  annuity  under  the  will  from  the  trustees. 
The  executors  and  all  the  younger  children  of  the  testator,  except 
one,  filed  their  bill  against  George  B.  Rumboldj  his  wife  and  chil- 
dren, the  mortgagee,  and  the  remaining  younger  child,  praying  that 
George  B.  Rumbold  might  be  directed  to  supply  the  want  of  surren- 
der, and  be  declared  to  have  made  his  election,  by  acceptance  of 
the  half-year's  payment  of  the  annuity ;  and  that  the  mortgage  might 
be  declared  void  as  to  the  plaintiffs.  Creorge  B.  Rumbold  claiined 
both  the  copyholds  and  annuity,  but  insisted  that,  if  bound  to  elect, 
he  was  entitled  to  the  fine  for  admittance,  in  case  he  elected  to  take 
the  provision  under  the  will.  Lord  Loughborough^  C.  held,  that  the 
testator  meant  to  pass  the  copyholds  in  question,  the  description 
being  a  mistaken  one ;  the  testator  supposing  he  had  surrendered 
them ;  that  the  heir  was  bound  to  elect,  and  that  if  he  took  the  an- 
nuity, then  the  trustees  should  pay  ofi*  the  mortgage,  and  apply  to 
and  retain  the  money  arising  from  the  annuity  in  their  hands ;  and 
that  the  heir  should  be  allowed  the  fines  he  had  paid  upon  the  ad- 
mittance.(A) 

The  doctrine  now  under  consideration  was  admitted  at  the  bar 
in  Blunt  v.  ClUherow  ;(i)  the  only  question  in  that  case  being,  whe- 
ther the  testator's  intention  was  to  devise  estates  surrendered  and 
unsurrendered ;  for,  if  that  were  the  case,  there  was  no  doubt  upon 
the  point  of  election,  that  the  heir,  taking  under  the  will,  must  give 
effect  to  all  its  dispositions ;  and,  consequently,  must  surrender. 

In  the  late  case  o{  Strutt  \.Finch,{k)  the  testator,  William  fVali- 
ham,  devised  all  his  fireehold  hereditaments,  and  also  all  and  every 
his  copyhold  or  customary  messuages,  &c.  whatsoever  and  whereso- 
ever, with  their  appurtenances,  adding,  (<^  which  I  have  surrendered 
to  the  use  of  this  will,")  to  trustees,  upon  trust  to  sell,  <&c.  and  in- 
vest the  monies  arising  from  such  sale  in  the  funds,  or  ob  real  seou- 
rities ;  and,  out  of  the  dividends,  to  pay  annuities  to  his  wife  and 
daughters,  and  to  his  son  fVUliam  fVaUham.  The  testator  died 
seised  of  copyholds,  part  of  which  had,  and  part  had  not,  been  sur- 

(A)  Pole  V.  Lord  Somen.  6  Ves.  309.  S.  P.    See  also  JVtison  v.  Mount,  3  Ves. 
191.  also  PettiVfard  v.  Pretcott,  7  Ves.  541. 

)  10  Ves.  593.    See  also  Kidney  v.  Counmaker,  12  Ves.  157. 
r)  3  Sim.  &  Stu.  229. 


[% 


Sect.  III.]  Of  Election.  409 

rendered  to  the  use  of  his  will.  WUUam  WaUhain^  the  son  and 
customary  heir,  devised  the  unsurrendered  estate  to  his  wife  :  and 
after  his  death,  the  question  arose,  whether  the  unsurrendered,  as 
well  as  the  surrendered  copyholds,  passed  by  the  will  of  WiUiam 
WaUham  the  father  *?  And  Sir  JohnLeach^  V.  C.,  decided  that  they 
did :  his  Honour  being  of  opinioPi  that  the  wprds  in  the  parenthesis 
amounted  to  a  mistaken  affirmation  respecting  the  subject  of  the 
gift,  and  that  the  expression  was  plainly  affirmative,  and  not  excep- 
tive: the  copulative  ^^and"  distinguishing  the  case  from  that  of 
WUaon  V.  Mount.{l).  And  his  Honour  decreed  that  the  customary 
h^r  should  elect. 

2.  We  next  consider  the  cases  wherein  there  has  not  been  any 
previous  surrender,  and  the  will  igfkes  no  apecyic  mention  of  copy- 
hoidB^  but  devises  in  terms  applicable  to  real  ej3tates  generally.     In 
such  cases,  the  following  distiiictions  seem  to  be  established :  that 
where  the  testator  has  not  any  other  real  estate  to  satisfy  .the  words 
of  the  devise,  except  copyhold,  there  the  general  words  will  be  con- 
sidered sufficiently  expressive  ,of  an  intention  to  pass  the  copyhold, 
unless  any  thing  in  the  will  appear  to  the  contrary.;  and  the  heir 
will  be  compelled  to  elect  between  his  right  as  heir  and  legatee 
tinder  the  will,  as  well  in  &vout  of  the  testator^s  wife  and  children, 
as  of  his  creditors.     But  where  the  testator  has  freehold  as  well  as 
copyhold,  the  general  words  of  the  devise  of  all  his  real  estate  will 
be  considered  satisfied  by  the  freehold,  and  the  words  will  not,  of 
themselves,  be  held  sufficiently  expressive  of  ^n  intention  to  pass 
the  copyhold;  and  consequently,  the  heir  will  not  be  put  to  his 
election,  as  between  him  and  the  widow  and  children  of  the  testa- 
tor :  but  the  last  rule  admits  of  an  exception  in  favour  of  the  credi" 
tors  of  the  testator :  for,  iC  the  freehold  is  insufficient  to  pay  the 
testator's  debts,  a  devise  in  general  terms  of  all  the  testator's  real 
estates,  subject  to  the  payment  of  his  debts,  wilf  be  Jield  to  pass  the 
copyholds ;  as  the  Court  will  presume  that  the  testator  meant  to  pro- 
vide a  fund  sufficient  to  answer  that  purpose.     Uiftler  tiTis  head  we 
consider  the  cases : 

First,  where  the  devise  does  not  mention  copyhold,  but  is  express- 
ed in  terms  applicable  to  real  estate  generally^  W[id  there  has  been, 
no  previous  surrender,  and  the  testator  has  not  any  other  real  estate 
but  copyhold.  In  such  case  the  general  words  will  be  considered 
equivalent  to  a  specific  devise  of  copyhold,  unless  a  contrary  inten- 
tion, appear. 

In  ByasY.  Byas^{m)  Sir  John  Strange^  M.  R.,  says,  "  If  the  testa- 
tor had  none  but  copyhold,  'all  my  real. estate'  would  have  been 
sufficient  to  pass  the  copyhold,  though  no  surrender  had  been  made 
to  the  use  of  the  will."  And  he  referred  to  a  case  before  Lord  TaU 
hot  in  1735,  and  the  case  of  Bethlehem  Hospital,  lOth  June  1735, 
that  "  all  my  lands"  could  not  pass  copyhold  lands  not  surrendered, 
if  there  were  other  lands  to  satisfy  it;  but  if  surrendered,  that  would 
explain  the  general  words,  and  pass  it. 

In  the  case  of  Church  v.  Mundy^{n)  Hugh  Mundy  the  younger, 
being  entitled  to  the  revetsionary  interest  in  fee  of  copyhold  estate, 

(i)  3  Ves.  191.  (m)  2  Ves.  sen.  164^  165:  tf^,  p.  4lL  (n)  12  Ves.  426. 
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expectant  upon  the  estate  tail  of  his  brother,  Charles  Mundy,  by  his 
will  not  duly  executed  according  to  the  statute,  gave  and  devised  all 
such  worldly  estate  and  effects,  that  it  might  please  God  to  bless  him 
with,  or  he  might  leave  or  be  entitled  to  at  his  decetise,  whether 
real  or  personal,  to  trustees,  in  trust  for  his  wife  during  her  life ; 
and,  in  case  she  should  die  without  issue,  then,  after  her  death,  to 
release,  assign,  and  convey  his,  real  and  personal  estate  to  his  bro- 
ther, CKarks  Mundy^  his  heirs,  &c. ;  but,  if  he  should  die  in  the 
lifetime  of  the  testator,  or  of  the  testator's  wife,  then  to  the  appoint- 
ment by  will  of  the  testator's  wife.  JEfwgA  Mundy,  the  younger, 
died  without  issue  in  1782,  leaving  his  wife  and  brother  surviving; 
and  without  having  surrender^  to  the'. use  of  his  will.  CharUa 
Mundy  died  in  1795,  without  ilhe,  not  having  done  any  act  to  bar 
the  entail.  Mary\  the  widow  of  Hugh  Mundy  the  younger,  filed 
her  bill,  praying  to  be  declared  entitled,  under  the  will  of  her  late 
husband,  to  the  reversion  of  the  copyhold  estates  expectant  upon  the 
decease  of  Charles  Mundy  without  issue.  The  fact  oi  Hugh  Mundy ^ 
the  younger,  having  freehold  that  could  be  the  subject  of  devise 
was  disputed.  The  question  was,  whether  the  reversionary  interest 
of  tlie  copyhold  expectant  tipon  the  estate  tail  in  Charles  Mundy^ 
passed  by  the  will  of  Hugh  Mundy  .the  younger  ^  and  if  not,  whether 
ihe  want  of  a  surrender  would  be  supplied  in  favour  of  the  wife  ; 
which  depended  upon  the  point,  whether,  according  to  the  construc- 
tion of  the  will,  the  testator's  intention  was,  that  the  copyhold 
should  pass*  Sir  WiUiam  Grant  dismissed  the  bill,  being  of 
opinion,  that  independent  of  the  consideration,  whether  there  was  or 
was  not .  any  freehold  estate,  to  which  the  words  could  apply,  it 
clearly  appeared  not  to  have  been  the  intention  of  the  testator  to 
comprehend  the  reversionary  interest  in^he  copyhold,  but  only  such 
an  estate  as  his  wife  might  first  ta£:e  for  life,  and  Charles  Mundy 
might  enj<)y  afterwards,  and  that  it  was  impossible  the  copyhold  could 
be  taken  ia  that^order. 

The  plaintiff  in  the  above  case  appealed(6)  fi'om  the  decree  pro- 
nounced at  the  Rolls,  and  Lord  Elion  differed  with  Sir  WiUiam 
Grant  in  his  interpretation  of  the  will,  as  expressive  of  an  intention 
not  to  pass  the  copyhold ;  and  intimated  his  opinion,  that,  if  the 
testator  had  no  freehold  estate,  the  general  expression  in  the  will 
would  be  applicable  to  the  copyhold.  In  the  course  of  his  judg- 
menty  his  Lordship  observed,  <<  The  best  rule  of  construction  is,  that 
which  takes  the  words  to  comprehend  a  subject  that  falls  within 
their  usual  sense,  unless  there  is  something  like  declaration  plain  to 
the  contrary ;  and  surely  that  is  thesafest  course,  where,  as  there  is 
no  other  subject  to  which  they  can  be  applied,  the  testator  must,  if 
he  does  not  mean  that,  be  considered  as  having  no  meaning.  A  re- 
ference was  made  in  the  above  case  to  inquire  whether  the  testator 
had  any  freehold  estate,  so  that  the  point  does  not  appear  to  have 
been  expressly  decided. 

Secondly,  Where  the  testator  has  freehold,  as  well  as  copyhold  : 
and  first,  where  the  question  a3  to  supplying  the  want  of  surrender 
is  only  between  the  customary  heir  and  tiie  wife  and  cAiMren  of  the 

(o)*15  Ves.  396. 
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testator;  in  which  case  the  copyhold  will  not  be  held  to  pfiss,  and 
consequently  the  heir  will  not  be  put  to  his  election. 

Thus  in  Lindopp  v.  EbQrall,{p)  the  testator  devised  all  his  mes- 
suages, lands,  (&c.  and  real  estate  Whatsoever  (not  settled  in  jointure 
upon  his  wife,)  to  trustees,  upon  trust  to  sell  and  pay  his  debts :  and, 
subject  thereto,  to  invest  the  surplus  on  government  security,  and 
pay  the  interest  to  his  wife  for  life,  and  the  principal  to  his  daughter 
.Snn,  and  the  issue  of  her  body,  if  she  attained  twenty-one ;  and  in- 
default,  to  his  souj  Thomas  EvettSy  in  like  manner;  and  in  default, 
over.  The  question  arose  between  jlnn^  the  daughter,  who  had  at- 
tained twenty-one,  and  Mary,  the  «widow  of  Thomas,  the  son  and 
heir  at  law  of  the  testator,  whether  a  small  copyhold  in  Pelsall,  not 
surrendered  to  the  use  of  the  will,  passed  thereby.  But  Lord  Thur- 
low  held,  that  it  did*  not  pass,  for  although,  where  the  copyhold  is 
necessary  to  pay  debts,  such  necessity  is  held  equivalent  to  a  de- 
scription of  it,  yet,  in  die  principal  case,  it  not  being  necessary  for 
that  purpose,  it  should  not  pass  for  the  further  purpose  of  going^toU 
younger  child;  that  the  Court  had  never  extended  that  rule  to  a 
case  where  the  question  was,  whether  the  wife  or  child  should  Jiave 
more  or  less. 

Lord  Eldon  thus  explains(9)  Lord  Thurlow^s  meaning  in  the 
above  case  :  "  Where  a  testator  intends  to  provide  for  his  child,  the 
Court  cannot  determine  whether  the  provision  shall  be  large  or 
small,  more  or  less ;  but  can  only  say,  that  he  does  intend  a  provi- 
sion for  that  child.  If,  therefore,  there  is  a  freehold  estate  that  will 
answer  the  purpose  of  a  provision,  the  Court  has  no  means  of  ascer- 
taining that  he  intended  a  Urger  provision ;  but  where  the  Court 
regards  a  testator  as  proposing  that  his  debts  shall  be  paid,  the 
amount  of  the  debts  must  ascertain  the  value  to  be  applied  for  that 
purpose ;  and,  if  the  debts  cannot  be  discharged  by  the  freehold 
estate,  the  Court  draws  tJie  infere;ice  that  the  testator  meant  to  pro- 
vide a  fund,  which  would  be  sufficient  to  answer  that,  his  purpose. 
In  the  one  case,  the  parent  intending  to  make  a  provision  for  his 
child,  if  that  is  done  by  the  appropriation  of  a  freehold  estate,  the 
extent  of  the  provision  being  undefined,  there  is  no  reason  for  in- 
creasing it  by  the  addition  of  the  copyhold  estate  :  in  the  other,  the 
testator,  meaning  that  all  his  debts  shall  be  paid,  must  be  consider- 
ed as  intending  to  provide  a  fund  sufficient  to  answer  that,  his  pur- 
pose and  intention." 

In  JSyas  v.  Byas,{r)  the  testator,  being  seised  of  freehold  and 
copyhold  not  surrendered  to  the  use  of  his  will,  by  his  will,  after 
directing  ihe  payment  of  all  his  just  debts,  devised  all  the  rest  and 
residue  of  his  estate,  real  and  personal,  of  what  nature  or  kind  so- 
ever, to  his  wife,  her  heirs,  e;(ecutors,  administrators  and  assigns. 
Sir  John  Strange,  M.  R.,  dismissed  the  bill  of  the  wife  against  the 
testator's  youngest  daughter  and  customary  heir,  to  have  the  want 
of  surrender  supplied  in  her  favour. 

In  Judd  v.  Pratt,{s)  William  Pratt,  after  devising  a  freehold  mes- 
suage in  Banbury  to  John  Vigers  and  Ann  his  wife,  for  their  lives, 
gave  and  devised  all  the  rest,  residue  and  remainder  of  his  real  and 

(fi)  3  BrcvC.  C.  187.  Belt's  cd.  (g)  Judd  v.  Pratt,  15  Ves.  394. 

(r)  2  Ves.  sen.  164.  (»)  13  Ves.  168.  confirmed  15  Ves,  390. 
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personal  estate  and  effects  whatsoever  and  ii^heresoever,  and  also  the 
freehold  messuage  before  devised,  after  the  death  of  the  survivor  of 
John  Vigera  and  bis  wife,  to  trustees,  their  heirs,  executors,  admin* 
istrators  and  assigns,  upon  trust  to  sell  and  convert  the  same  into 
money ;  and  thereout,  in  the  first  place,  pay  his  debts,  and  after 
payment  thereof,  to  pay  to  his  nephew,  JViUiam  Pratt,  6001.  and 
other  smaller  sums  among  his  nephews  and  nieces,  children  oiJohn 
Pratt,  his  late  brother ;  and  the  residue  he  gave  among  all  his  said 
nephews  and  nieces,  in  equal  shares,  with  survivorshi^p.  Parts  of 
the  testator^s  copyholds,  of  which  he  died  seised,  were  intermixed 
with  his  freehold,  but  the  copyhMd  had  not  been  surrendered  to  the 
use  of  his  will.  An  inconsiderable  part  of  the  testator's  freehold 
estates,  he  had  purchased  after  the  date  of  his  will.  The  trustees 
filed  their  bill  against  the  eldest  nephew  and  heir  at  law,  and 
heir  according  to  the  custom  (who  had  received  his  legacy  of 
500/.  and  a  considerable  sum  as  his  share  of  the  residue,)  pray- 
ing}, that  he  might  be  decreed  to  be  put  to  his  election,  between 
his  benefits  under  the  will  and  his  right  as  heir ;  and,  if  he  elected 
to  take  the  former,  that  he  might  be  decreed  to  surrender  to  the 
plaintiffs.  The  heir  insisted,  that  it  was  not  the  testator's  intention 
to  include  the  copyholds  in  the  general  devise,  and  that  he  ought 
hot  to  be  put  to  his  election.  Baron  Sutton,  Master  Simeon  and 
Master  Cox,  dismissed  the  bill,  deciding  that  the  intention  was  not 
BO  clearly  marked  as  to  put  the  heir  to  election,  there  being  general 
words  only  which  were  satisfied  by  the  freehold  estate.  From  this 
judgment,  there  was  an  appeal  to  Lor$l  Eldon,  C.  who  confirmed  the 
decree  at  the  RoUa.  After  observing  upon  the  cases  of  Byas  t. 
Byas,  and  Lindoppy.  EboraU  before  stated,  and  remarking,  that  the 
question  was,  whether  the  general  words  in  the  devise  manifested 
the  intention  to  pass  the  copyhold,  his  Lordship  continued,  "  and 
the  Courts  have  in  all  these  cases  said,  that  those  words  are  not  a 
suflicient  indication  of  that  purpose,  except  for  the  satisfaction  of 
debts.  It  comes,  therefore,  to  the  same  thing.  If  the  intention  is 
manifest,  the  surrender  will  be  supplied ;  and  the  case  of  election 
arises :  but  the  same  authorities,  that  bind  me  to  say,  the  intention 
is  not  manifest  for  the  purpose  of  supplying  the  surrender,  bind  me 
ako  to  say,  it  is  not  manifest  for  the  purpose  of  raising  a  case  of 
election." 

And  it  seems  immaterial,  whether  the  will  is  invalid  to  pass  the 
freehold  estates  according  to  the  statute.  Thus  in  Sampson  v. 
Safiy>son,{t)  the  testator,  by  a  will  attested  by  two  witnesses,,  gave 
the  whole  of  hiB  property  to  trustees,  for  his  wife  for-  life,  with 
remainder  to  his  eldest  son,  he  paying  an  annuity  of  50{.  or  the  sum 
of  10002.  to  his  other  children.  The* bill  of  the  eldest  son  filed 
against  his  youngest  toother  and  heir,  according  to  the  custom, 
praying  that  he  might  be  decreed  to  surrender  the  copyhold  estates 
of  which  his  father  died  seised,  to  the  use  of  his  will,  was  dismissed. 
Sir  John  Leaeh,  in  the  course  of  his  judgment,  observed,  "  It  is  said, 
that,  as  this  will,  being  attested  by  only  two  witnesses,  can  have  no 
operation  upon  the  freehold  estate,  therefore  the  copyhold  shall 
pass,  ut  re$  magis  valeat^  and  by  analogy  to  those  cases,- where  the 

(0  3  Vet.  &  Bca.  33r. 
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term  *  laod'  has  been  held  to  comprise  copyhold  estate,  there  being 
no  freehold  :  but  here  is  no  analogy  to  that  case.  .  The  reason  this 
will  has  no  operation  as  to  the  freehold  estate  is,  not  from  any 
defect  of  intention,  but  the  positive  rule,  prescribed  b^  the  stalute  ; 
which  would  have  had  equal  effect,  if  the  expression  had  been 
'  freehold  land.'  The  result  is,  that  the  will  being  equally  impera- 
tive as  to  the  freehold  and  the  copyhold  lands,  each  estate  must 
descend  to  the  heir,  according  to  law."  * 

But,  in  the  ftext  place,  where  the  devise  is  in  general  terms,  and 
the  testator  has  freehold  as  well  as  copyhold,  and  subjects  his  real 
estates  to  the  payment  of  his  debts,  and  the  question  ia,  between 
creditort  and  the  customary  heir,  the  Courts  will  construe  such 
general  devise  to  pass  the  copyhold  ;  for,  if  the  freehold  be  insuffi- 
cient for  the  purpose  of  satisfyiug  the  testator's  debts,  the  Court 
will  presume  that  the  testator  intended  to  provide  a  fund  sufficient, 
and  will  accordingly  compel  the  heir  in  such  case  to  make  his 
election. 

The  Reader  will  have  observed  the  above  propoaitioa  distinctly 
recognized  in  the  cases  of  LAndopp  v.  EboralL,  Byaa  v.  Byaa, 
Church  V,  Mt^ndy,  Judd  v.  Pratt,  before  stated,  and  to  which  he  is 
referred. 

The  rule  was  laid  down  in  Drake  v.  Robinaon.{u)  There, 
Wiiliam  Bemera  devised  aU  his  real  estate,  not  comprised  in  his 
marriage  settlement,  to  trustees  and  their  heirs,  for  the  payment  of 
bis  debts.  The  testator  was  seised  at  the  date  of  his  will,  and  at 
his  death,  of  freehold  and  copyhold  lands,  but  had  not  surrendered 
the  latter  to  the  use  of  his  will.  And  Lord  Macdeajidd,  C.  decided 
that,  if  there  were  not  an  estate  sufficient  for  the  payment  of  debts, 
without  the  copyholds,  they  ought  to  pass,  the  expression  being 
large  enough,  and  the  testator's  first  intention  being  to  pay  his 
debts.  The  last  case  was  followed  by  those  cited  below. (x)  In 
the  case. of  MaUabar  v.  Mailabar,(y)  the  bill  against  the  heir  by 
custom  for  supplying  the  defect  of  a  surrender  was  dismissed  with 
costs,  it  being  admitted  that  the  testator's  estate  was  more  than 
sufficient  for  the  payment  of  his  debts,  exclusive  of  the  copyhold. 

3.  Thirdly.  We  next  in  order  proceed  to  a  case,  showing  the 
application  of  the  doctrine  of  election  to.  an  heir  entitled  to  heritahie 
property  in  Sci^land,  in  which  we  find,  tb&t,  being  under  the  will 
a  legatee  of  personal  property  in  fngtond,  such  heir  will  be  obliged 
lo  elect. 

Thus  in  Brodie  v.  BofTy,(«)  Ae  testator,  by  a  will  duly  attested 
according  to  the  statute,  devised  all  his  real  estates  in  England, 
Scotland,  or  elsewhere,  and  all  his  personal  estate  to  trustees,  upon 
trust,  for  three  years,  to  carry  on  his  works ;  and,  af^er  the  three 
years,  to  sell  and  convert  the  whole  of  his  real  and  personal  estate 
into  money ;  and,  subject  to  and  in  default  of  any  appointment  by 
the  testator,  to  pay  it  equally  among  his  ne))hews  and  nieces,  share 
and  share  alike;  the  sharesof  his  three  married  nieces  to  be  for  their  se- 
parate use  for  life ;  with  remainder  to  their  respective  chiidren.    Th& 

(u)  1  P.  Will.  442. 

(x)  HarrUv.  Ingledm,  iP.Wm.  91..  Hatlewood  v.  Pofir,  ib.  i22.  Kbttiry 
V.  Couumater,  12  V'es,  158. 

Cy)  FoTT.  Ca.  Tern.  Talb,  7S,  (e)  3  Vei.  Be  Bea.  137. 
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testator  died  without  issue,  and  without  having  made  any  appointment; 
leaving  the  defendant,  Charles  Brodie^  his  grand-nephew  and  heir 
at  law,  and  customary  heir  by  the  law  of  England^  and  the  defend- 
ant, Betty  Cock^  one  of  his  married  nieces  mentioned  in  the  will, 
heiress  by  the  law  of  Scotland,  of  all  his. heritable  property  there. 
The  will  was  not  conformable  to  the  solemnities  required  by  the 
law  of  Scotland,  to  pass  real  estate  and  heritable  property  in  that 
country  ;  the  other  nephews  and  nieces  filed  their  bill,  contending 
that  Betty  Cock  ought  not  to  be  permitted  to  take  such  heritable 
property  in  opposition  to  the  will,  and  also  a  share  in  the  real  and 
personal  estates  of  the  testator,  as  one  of  his  nieces.  The  defend- 
ants, Brodie  and  CocAr,  submitted  they  were  not  bound  to  elect ; 
and  as  to  the  defendant,  David  Cock,  as  he  took  no  interest  under 
the  will,  the  property  being  given  to  his  wife's  separate  use,  the 
question  was,  whether  he.  could  be.  called  upon  to  make  such  elec- 
tion as  to  the  estate  for  life,  to  which,  by  the  law  of  Scotland^  he 
was  entitled  in  the  heritable  property  descending  upon  his  wife.  Sir 
fViUiam  Grant,  M.  R.  decided,  that  the  heir  was  bound  to  make 
election ;  and  that  the  marital  rights  of  the  husband,  who  derived  no 
benefit  from  that  will,  could  not  be  affected  by  that  election.  In 
the  course  of  an  able  judgment,  his  Honour  observed,  "  As  to  the 
law  of  England,  a  will  of  land  in  Scotland,  must  be  held  analogous 
tp  that  of  copyhold  estate  in  England;  and  the  will  is  equally  to  be 
read  against  the  heir.  It  was  said,  a  will  of  copyhold  estate  may  have 
some  effect  here  upon  the  copyhold  z  that  is,  if  there  is  a  previous 
surrender ;  but  then  the  estate  does  not  pass  by  the  will ;  which  ope- 
rates only  as  a  declaration  of  the  use.  In  that  respect,  there  is  no 
difference  between  a  copyhold  and  land  in  Scotland;  for  if  in  Scot>- 
land,  there  be  a  conveyance  previously  executed,  according  to  the 
proper  feudal  forms,  the  party  may  by  will  declare  the  use  and  trust 
to  which  it  shall  enure.  If  the  law  of  Scotland  is  resorted  to  as  the 
rule,  the  case(a)  alluded  to  determines,  that  the  English  will  may 
be  read  against  the  Scotch  heir,  for  the  purpose  of  putting  him  to 
an  election  ;  that  too,  in  the  strongest  case  that  could  occur ;  for 
the  will  is  stated  to  have  been  made  on  death-bed :  liable  therefore 
to  the  double  objection,  first,  that  a  will  cannot  effect  land ;  and, 
secondly,  that  on  death-bed  no  valid  conveyance  whatever  could 
have  been  made  :  yet  it  was  held,  that,  as  the  heir  took  benefits  un- 
der that  will,  it  was  not  competent  to  him  to  dispute  any  part  of  its 
operation." 

4.  Fourthly..  The  application  of  the  doctrine  of  election  to  the 
widow  entitled  to  dower. 

The  Court  of  Chancery  has  adopted  a  distinction  between  those 
classes  of  cases,  which  relate  to  the  election  of  widows,  between 
dower  and  provisions  under  the  wills  of  their  husbands,  and  the  or- 
dinary cases  wherein  the  doctrine  is  applicable*.  The  rule,  as  set- 
tled by  modem  decisions,  requires,  that  in  order  to  deprive  a  widow 
of  dower  by  election,  it  must  be  shown  that  the  testator  meant  to  ex^ 
.  dude  her  from  it;  as,  for  instance,  where  there  is  an  inconsistency 
between  her  claim  of  dower  and  the  disposition  to  her  by  the  will. 
The  bequest  to  the  widow  of  a  pecuniary  legacy,  personal  annuity, 

(«)  Cunningham  Y,  Gayncr, 
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or  other  interest,  merely  affecting  the  personal  assets  of  the  tes- 
tator, without  any  declaration  that  it  shall  be  in  bar  of  dower,  does 
not  raise  the  implication  of  intention  on  the  part  of  the  testator  to 
exclude  her  legal  right,  because  there  is  no  inconsistency  between 
it  and  the  bequest. (6)  But  where  the  testator  devises  lands  or  rents 
out  of  lands  in  which  the  wife  is  dowable,  a  presumption  arises  from 
th&t  circumstance  (though  not  of  itself  sufficient),  that  the  testator 
intended  the  testamentary  gift  should  be  taken  in  lieu  of  doWer. 
Notwithstanding  this  circumstance,  however*  the  intention  may  yet 
be  doubtful ;  and,  if  so,  the  widow  will  not  be  put  to  her  election. 
If,  for  instance,  lands  subject  to  dower  were  devised  to  be  sold,  and 
a  legacy  bequeathed  to  the  widow,  she  would  not  be  put  to  an 
election  between  her  dOwer  and  the  legacy,  the  former  not  being 
inconsistent  with  the  devise  of  the  lands,  as  the  widow  may  consent 
to  e'xcept  the  value  of  her  dower  out  of  the  purchase  money.  In  the 
discussion  of  the  doctrine  now  in  review,  we  shall  consider, — 

1 .  The  cases  wherein  the  intention  to  exclude  the  widow  has  not 
sufficiently  appeared,  and  she  has  been  held  entitled  both  to  her 
dower  and  the  testamentary  benefit  under  her  husbaild's  will.  And, 
first,  where  the  lands  ^libject  to  the  dower  are  devised. 

Thus  in  Latvrejice  v.  Lawrencey{c)  the  husbslnd.  devised  his  manor 
of  Little  iSAerrtngfon,  mansion-house,  and  lands  of  the  annual  value 
of  130L  to  his  wife,  durante  viduitate;  with  remainder,  together 
with  all  his  other  lands,  to  trustees  for  a  term  of  twenty-four  years 
from  his  death,  with  remainders  over.  The  trusts  of  the  term  were 
for  payment  of  debts  and  legacies ;  and  as  a  further  provision  for  his 
wife,  the  testator  directed  that,  c^fter  two  years  of  the  term  were  ex- 
pired, his  trustees  should  J^mit  her  to  receive  the  rents  of  one  of 
the  farms  of  602.  a  year,  and  (tfterfive  years  of  the.  term  were  elaps- 
ed,  to  permit  her  to  receive  the  rents  of  another  of  the  farfns  of  901. 
a  year,  for  the  remainder  of  the  term^  so  long  as  she  continued  a 
widow.  He  then  gave  her  several  pecuniary  and  specific  legacies, 
and  appointed  her  sole  executrix.  No  mention  was  made  in  the  will, 
that  any  of  the  above  provisions  were  to  be  in  satisfaction  of  dower. 
The  wi4ow  proved  the  will,  possessed  the  personal  estate,  and  en- 
tered upon  the  lands  devised  to  her.  She  afterwards  recovered  her 
dower  at  law,  of  the  yearly  value  of  86/.,  and  the  lands  were  duly 
assigned.  Upon  a  bill  by  the  remainder-man,  to  be  relieved  against 
the  judgment,  Lord  Somers  was  of  opinion,  that  the  testamentary 
dispositions  to  the  widow  were  intended  in  satisfaction  of  her  dower, 
which  intention  appeared  from  the  manner  inivhich  he  had  dispos- 
ed of  his  lands  not  limited  to  his  wife  for  her  life.  This  decree  was 
Ifeversed  by  Lord  Keeper  Wright,  because,  in  his  opinion,  there  was 
nothing  in  the  will,  which  showed  a  sufficiently  clear  intention, 
that  the  widow  was  meant  to  be  excluded  from  her  doWer.  This 
judgment  jvas  acquiesced  in  till  after  the  death  of  the  plaintiff,  when 
•^.  Lawrence,  the  next  remainder-mai>,  became  entitled,  who  com- 
menced his  suit  to  be  relieved  against  the  judgment  of  dowei",  but 
Lord  Ccni?per  declined  to  alter,  in  that  respect,  Lord  Keeper  WHghJt^s 
.  decre*e  ;  upon  which  Lotorence  appealed  to  the /fotf«e<^jLorcI«,  who 
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confinned  Lord  Cowper's  decree,  and  consequently  that  of  Lord 
Keeper  fVrighi, 

The  reasons  for  the  final  judgment  of  the  House  of  Lords  appear 
to  have  been,  that  the  devise  to  the  widow  of  a  partof  the.dowable 
estates,  was  consistent  with  her  right  to  dower  in  the  remainder, 
and  that,  notwithstanding  the  interests  which  were  given  her  in  the 
two  farms,  parcels  of  the  lands  not  devised  to  her;  because  her  ac* 
ceptance  of  them  might  not  of  necessity  defeat  any  of  the  trusts  of 
the  term  vested  in  the  trustees,  since  the  remainder  of  the  lands, 
after  the  assignment  of  dower,  might  be  sufficient  to  pay  the  debts 
and  legacies  in  aid  of  the  personalty ;  hence  the  implication,  that 
the  testator  intended,  by  his  testamentary  dispositions  to  his  widow, 
to  purchase  her  right  to  dower  in  the  lands  not  giveti  to  her,  was 
doubtful  and  conjectural,  which  is  not  sufficient  to  put  the  widow 
to  her  election  between  her  legal  right  and  the  testamentary  benefit. 
The  preceding  case  was  followed  by  Lemon  v.  Lemon.{a)  There 
the  husband  devised  part  of  his  lands  to  his  wife  for  lite,  without 
expressing  that  they  were  to  be  in  lieu  of  dower,  and  the  residue  of 
his  estates  to  his  brother  in  fee.  The  part  devised  to  his  wife  ex- 
ceeded the  value  of  her  dower.  The  widow  recovered  her  dower 
at  law,  to  be  relieved  against  which,  the  testator's  brother  filed  his 
bill,  but  the  bill  was  dismissed :  Lord  Parker j  C,  declaring,  that  the 
•  point  was  already  determined  by  the  House  of  Lords. 

Again,  in  Hitchin  v.  HitchinJe)  Samuel  Hitchin^  the  plaintiflfs 
grandfather,  made  a  mortgage  lor  five  hundred  years,  which  was 
satisfied,  and  after  bis  death  assigned  to  Sarah  his  widow,  who  was 
entitled  to  dower  of  his  estate,  and  died,  leaving  Gylea^  the  plain- 
tiff's father,  his  son  and  heir ;  who  beiig  indebted  made  his  will, 
and  devised  several  lands  to  his  wife  Sylveaira^  .but  did  not  express 
it  to  be  in  satisfaction  of  dower,  and  gave  the  residue  of  his  lands  to 
his  executors,  until  his  debts  were  paid.     Sylvestra  recovered  dower 
at  law,  and  2202.  damages ;  upon  which  the  heir  filed  the  bill  to  be 
relieved  against  the  judgment,  and  the  widow  also  filed  her  bill  for 
a  discovery  of  the  profits,  and  removal  of  the  term  out  of  the  way. 
The  Lord  Keeper^  in  delivering  judgment,  said,  "  Sylvestra'a  bill  is 
only  against  the  trustees  of  the  father,  to  have  an  account  of  the 
real  and  personal  estate,  and  to  discharge  the  debts ;  you  do  not 
pretend  but  that  a  doweress  is  to  be  relieved  against  a  satisfied  mort- 
gage; so  she  must  in  this  case;  you  do  not  insist  upon  Lady  Rad- 
nor's case  to  be  against  it.     The  heir  must  be  relieved  against  the 
damages  until,  the  debts  are  paid;  let  a  Master  see,  whether  suffi- 
cient was  raised  to  pay  the  debts  and  defalcation  out  of  the  recovery  ; 
the  devise  is  not  to  be  looked  upon  as  a  recompense  or  bar  of  dowei^ 
bjat  a  voluntary  gift." 

In  French  v.  DavieSyif)  the  testator  devised  to  trustees  (his  wife 
being  one  of  them,)  all  his  freehold  estates  to  sell ;  with  a  direction  that 
the  proceeds  were  to  foiln  part  of  his  residuary  personal  estate,  fie 
then  gave  to  her  leasehold  premises,  and  a  variety  of  articles  of  house- 
hold goods,  &c.  and  a  legacy  of  lOOi.  with  liberty  to  reside  in  his 
mansion  house ;  and  if  she  declined  to  do  so,  he  ordered  it  to  be 
sold,  and  the  money  to  be  applied  as  the  produce  of  .his  freehold 

(rf)  8  Viiu  ab.  Devise,  p.  366,  pi.  45.       {e)  Pre.  Cha.  133.      (/)  2  Yea.  jim,  572, 
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estates.  He  also  ^ve  to  his  wife  the  interest  of- 30001.  duremte  tn- 
duUaie;  but  if  she  iDarried,  then  half  of  the  principal  was  to  fall 
mlo  his  residuary  personal  estate,  and  the  interest  of  the  other  half 
was  to  be  paid  to  her  separate  use.  The  trustees  were  also  to  per- 
mit her  the  enjoyment  during  widowhood,  of  his  plate,  &c.  which 
were  to  be  sold  after  her  death  or  marriage,  and  the  proceeds  applied 
as  the  produce' of  his  freehold  and  leasehold  estates.  The  tejstator 
then  directed  his  trustees  to  place  his  reHdHory  personal  estate  at 
interest,  and  to  transfer  one-eiffhth  part  of  the  capital  to  three  of  his 
adult  children ;  and  to  apply  the  interest  of  the  remainder  for  the 
support  of  his  infant  children  till  twenty^oneor  marriage;  and  then 
to  transfer  to  them  the  capital.  Benefit  of  survivorship  was  given 
amongst  them,  in  the  event  of  all  of  them,  except  one,  dying  before 
the  residue  could  be  asoertained,  or  their  shares  become  payable; 
but  if  all  of  them  died  before  the  happening  of  either  of  those 
events,  he  gave  the  whole  of  bis  residuary  estate  to  his  wtfe  and  B. 
and  C.  absolutely,  in  equal  shares.  The  principal  queslp0n  was, 
whether  the  widow  should  be  compelled  to  elect  between  ^e  bene- 
fits given  to  her  by  the  will  and  dower  out  of  the  freel^d  estate, 
whidh  was  sold  with  her  tonsent?  And  Lord  %dlvanleyy  M.  R.  deter- 
mined that  she  was  entitled  to  the  dower,  and  also  the  provisions 
made  for  her  by  tlie  will ;  being  of  opinion,  that  none  of  the  dispo- 
sitions of  the  will  raised  an  implication  of  clear  intention  in  the  tes- 
tator to  exclude  his  widow  from  dower.  That  her  claim  to  dower* 
did  not  disappoint  any  of  the  dispositions  of  the  will,  nor  was  it  in- 
consistent with  the  testamentary  benefits :  and  his  Lordship  observed 
with  reference  to  the  direction  for  the  sale,  as  the  wife  consented  to 
take  the  value  of  her  dower  out  of  the  purchase  money,  it  would  not 
have  the  eiji^ct  of  obstructing  the  sale,  any  more  than  the  incum- 
brance of  any  stranger,  and  in  regard  to  the  husband's  being  igno- 
rant of  his  wife's  right  to  dower,  that  was  not  sufficient  to  put  her 
to  election,  it  must  appear  that  he  did  know  it,  and  jiieant  to  bar 
her;  or  that  what  she  demanded  was. repugnant  to  the  disposition. 

In  Brown  v.  Parry,{g)  the  testator  died  sieved  of  lands  of  which 
the  defendant,  his  widow,  was  dowable.  By  his  will  he  devised  to 
his  wife  some  particular  estates  for  life,  and  bequeathed  to  her  some 
parts  of  his  personal  estate,  but  did  not  add  in  bar  of  dower.  The 
question  was,  whether  by  accepting  the  devise  and  bequests  under 
the  will  of  her  husband,  she  was  not  barred  of  her  right  to  dower : 
and  Lord  TAurtoio,  C,  held,  that  she  clearly  was  not,  for  it  was  not 
her  husband  but  the  law  that  gave  her  dower ;  and  what  her  husband 
gave  her  was  an  addition. 

In  Strahan  v.  Sution,{h)  Matthew  Strahan  bequeathed  to  his  wife 
JIfargareM wenty  guineas  for  her  immediate  support  and  mainte- 
nance, and  also  an  annuity  of  30L  for  life,  provided  she  should  so 
long  continue  his  widow;  and  after  giving  some  legacies,  directed 
the  Residue  of  his  personal  estate  to  be  invested  in  the  funds  in  trus- 
tees' names,  in  trust  for  his  son  George,,  when  he  should  attain 
twenty-one,  with  maintenance  out  of  the  annual  produce  in  the  mean 
time.    The  testator  devised  a  freehold  messuage  then  in  his  posses- 

C^)  2  Dick.  685.  (A)  3  Ves.  jun.  249. 
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sion  to'  his  said  son  'George  in  fee,  the  rents  and  profits  to  be  applied 
towards  his  maintenance,  &c.  during  minority.  And  the  testator 
directed  that,  during  his  said  son's  minority,  the  house  should  not 
be  let  or  occupied  by  two  individuals  he  specified.  '  By  a  codicil 
the  testator  gave  his  wife  all  bis  household  goods,  furniture,  plate, 
&c.  and  all  his  stock  in  trade  for  her  own  use.  The  testator  died 
seised  in  fee  of  the  freehold  messuage  devised  by  his  will,  having  no 
other  freehold  estate.  The  atmual  value  of  the  messuage  was  26i. 
The  widow  claiming  her  dower,  the  question  was,  whether  that  claim 
of  dower  was  not  inconsistent  with  the  devise  of  the  freehold  mes- 
suage to  the  son ;  for  otherwise  it  was  admitted,  the  widow  was  en- 
titled tQ  both?  It  was  suggested,  that  the  clause  respecting  the 
letting  was  inconsistent  with  the  widow*s  claim,  if  she  were  to  insist 
'  that  it  should  be  set  by, metes  and  bounds.-  But  Lord  Alvanlejf,  M. 
R.  decided,  that  the  wi^ow  was  not  barred  of  her  dower  by  the  de- 
vise ;  that  she  might  take  her  dower  out  of  the  rents,  and  not  by 
metes  afd  bounds ;  and  that  it  would  be  extravagant  to  suppose  she 
would  oscupy  a  part  of  the  house,  in  order  to  let  it  to  the  persons 
*  objected  4p  by  the  testator. 

The  doctrine  of  the  preceding  ca^es  is  recognized  and  confirmed 
by  Birmingham  v.  Kirwan,(i)  cited  in  a  future  page ;  and,  with 
reference  to  the  residue  of  the  testator's  real  estates  in  that  case 
not  devised  to  his  wife,  may  be  classed  among  the  preceding  autho- 
rities. 

2.  Under  the  present  subdivision  of  the  subject,  we  next  proceed 
to  the  consideration  of  a  class  of  cases,  wherein  the  efiect  of  a 
devise  by  the  husband  o(  rents  prrent  charges  to  the  widow^  out  of 
the  estate  wherein  she  is  dowable,  has  been  considered.  They  are 
in  some  instances  discordant,  but  upon  the  whole,  it  seems  to  be 
established,  that  such  a  devise  by  the  husband  does  not,  of  itself, 
sufficiently  manifest  the  testator's  intention,  that  by  that  gift  his 
wife  should'  be  excluded  from  her  legal  right  to  dower  out  of  the 
lands  so  chi&rged,  there  being  no  inconsistency  between  the  testa- 
mentary gift  and  legal  right;  for  the  widow  may  have  her  dower 
assigned  out  of  one-third  of  the  estate,  and  receive  her  annuity  or 
rent-charge  out  of  the  other:  so  that  such  devise  is  at  most  only  an 
equivocal  intimation  of  the  testator's  intention. 

The  first  case  we  notice  is  Pitts  v.  Snov)den.{k)  There  the 
husband  devised  to  his  widow  an  annuity  of  50Z.  payable  put  of  his 
copyhold  and  fi'eehold  messuages,  with  a  clause  of  entry  and 
distress ;  to  be  made  good  out  of  his  personal  estate  ;  and,  subject 
to  the  annuity,  he  gave  his  freehold  messuages  to  his  three  children. 
Lord  Hardwicke  decided,  that  the  widow  was  not  bound  to  elect,' 
but  entitled  to  both  her  dower  and  the  annuity.  In  this  case  the 
annuity  was  secured  out  of  a  mixed  fond ;  a  circumstance  relied  upon 
in  some  of  the  subsequent  cases,  as  raising  an  inference  in  favour 
of  the  widow's  claim :  but  it  is  presumed  she  would  have  .i>een 
equally  entitled  had  the  charge  been  confined  to  the  freehold. 

The  next  case  is  Arnold  v.  Kempstead;{l)  wherein  the  husband 

(f)  2  Sch.  8c  Lef .  444w  See  also  Lord  Dorchester  v.  Earl  of  Effingham^  Coop. 
319»  also  the  case  of  Incledon  v.  NorthcotCt  3  Atk.  433,  wherein  the  interest  devi- 
•ed  to  the  widow  was  revernonary.  (A-)  1  Bro.  C.  C.  392,  note. 

•  (0  2Eden.  236.     Ambl  466.  &  C. 
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bequeathed  to  his  wife  two  leasehold  bouses  for  life, -also  an  annuity 
of  lOJ.  out  of  the  rents  of  his  freehold  estates,  so.  long  as  ^e  con- 
tinued his  widow;  subject  to  the  annuity,  he  devised  the  est{ites  to 
his  nephew  John  Arnold  for  life,  with  remainder  to  the  plaintiff 
WiUiam  Arnold,  in  fee.  There  were  no  clauses  of  entry  and  distress  ; 
and,  the  widow  being  dowable  out  of  the  estates,  the  question  arose^ 
whether,  she  would  be  entitled  both  to  dower  and  the  annuity 
Ii%wise  ?  And  Lord  J^Totthington  decreed  she  ought  to  elect ; 
observing,  that  it  was  the  manifest  intention  of  the  testator,  to  give 
this  annuity*  in  satisfaction  of  dower. 

It  is  difficult,  if  not  impossible,  to  reeoncile  the  caso  last  stated 
with  that  of  Pitts  v.  Snowden.  If  the  annuity  io  the  one  oase  is,  as 
Lord  JVortkington  said,  in  contradiction  to  the  will,  it  would  seem 
to  be  equally  inconsistent  in  the  other* 

The  case  next  in  order  is  FiUa  Real  v.  Lord  Galway.{m)  There 
the  husband  devised  to  his-wife  an  annuity  of  2002.  for  life,  with 
power  of  entry  and  distress  :  and,  subject  thereto,  gave  all  his  real 
and  personal  estates  to  trustees,  to  preserve  contingent  remainders 
of  the  real  estate,  &c.  but  to  permit  his  daughter  or  her  trustee, 
during  her  life,  to  receive  the  rents  of  all  the  premises  for  her 
benefit,  and  to  let  the  same  at  the  best  rents  without  fines ;  with 
remainder  to  th^  heirs  of  her  body,  &c.  Upon  the  question,  whe- 
ther, the  widow  was  entitled  to  dower,  and  also  to  the  rent  charge, 
Lord  Camden,  C.  decided,  that  the  widow  must  elect  between  the 
two ;  being  of  opinion,  that  the  dower  would  be  inconsistent  with 
the  terms  of  the  devise.  The  last  case  was  determined  upon  its 
own  peculiar  circumstances ;  the  daughter  was  to  receive  aU  the 
lands,  and  to  demise  the  whole  estate,  &c.;  and  if  the  widow  had 
recovered  one-third  of  the  estate,  the  trustees  c(yild  not  permit  the 
daughter  or  her  trustee  to  receive  aU  the  estat|f  nor  let  the  whole 
of  it;(n)  so  that  this  case  cannot  be  considered  as  sanctioning  that 
of  Arnold  v.  Kempstead. 

*  The  case  that  followed  is  Jones  v.  CoUter,(o)  in  which  the  hus- 
band bequeathed  to  his  wife,  for  life^  bis  dwelling  house  in  Chelsea, 
household  goods,  &c. ;  and  he  charged  all  his  freehold  estate  at 
Chelsea  with  an  annuity  of  40L  to  be  paid  quarterly  to  his  wife  for 
life,  with  power  to  distrain  for  the  arrears :  he  also  charged  the* 
estate  with  a  like  annuity  for  his  nephew  John  Jones,  with  a  similar 
power  of  distress ;  and  he  then  devised  the  premises,  given  to  his 
wife  for  life,  from  her  death,  and  also  all  his  freehold  estates  so 
chargeable  as  aforesaid,  asd  all  other  his  real  and  personal  estates, 
to  trustees,  until  his  grandniece  Mary  Ann  Jones  attained  the  age 
of  twenty-five ;  and  then  to  her  absolutely.  He  directed  his  trus- 
tees to  allow  and  apply  the  surplus  of  the  rents  and  projits  of  his 
said  estates,  subject  as  aforesaid,  (or  Mary  Ann  Joneses  maintenance 
and  education,  until  she  attained  her  above  age.  He  then  directed 
his  trustees  to  complete  a  contract  he  had  entered  into  for  the  sale 
of  part  of  his  estate,  and  to  layout  the  money  to  the  same  .uses 
which  he  had  limited  of  the  lands  by' his  will.    Under  these  circum^' 
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n)  Vide  per  Lord  Redetdale^  Birmingham  v.  Kiraan^  2  Scho.  £c  Lef.  453, 

o)  AmbU  730.  .    .        . 


1 


420  Of  Election.  [Ch.  XXIIL 

stances,  Sir  Thomas  Sewell,  M.  R.  decided,  that  the  widow,  should 
elect  between  the  benefits  in  the  ^ill  and  her  dower.  The  reasons 
for  his  Judgment  appear  to  have  been,  that  the  testator  supposed  he 
bad  the  estate  entirely  at  his  disposal,  and  so  directed  the  disposi* 
tion  of  the  surplus  of  the  rents  as  to*  exclude  allidea  of  dower;  and 
that,  when  he  entered  into  the  contract  for  sale,  he  considered  him- 
self having  power  to  dispose  of  it  free  firom  dower.  These  reasons 
are  by  no  means  satisfactory ;  the  dispositions  of  the  will  beiig 
quite  consistent  with  an  intention  in  the  testator  only  to  pass  su^h 
interest,  as  he  had  power  to  dispose  of,  and  no  other,  namely,  two- 
thirds  of  the  property.  The  inference  of  the  intention  from  the 
contract  is  equally  ambiguous  ;  for  he  might  have  intended  to  sell 
subject  to  his  wife's  dower,  or  the  widow  might  have  concurred,  re- 
ceiving part^f  the  purchase  money. 

The  case  of  Pearson  v.  Piearson,(j»)follows  next  in  order.  There 
the  husband  devised  a  house  and  ten  acres  of  land  to  his  son  sub- 
ject to  a  rent-charge  of  lOL  a  year  to  his  wife  for  life,  and  of  bl*  a 
year  to  his  brother.  Upon  the  bill  of  the  widow  for  her  dower  and 
the  annuity,  the  question  arose^  whether  she  was  entitled  to  both  1 
Lord  Loughborough  decided  that  she  was ;  observing,  that  the  gift 
of  the  annuity  to  the  wife  might  be  a  bar  of  dower  or  not,  according 
to  the  language  of  the  will :  but  in  the  case  before  him,  if  the  value 
of  the  lands  was  insufficient  to  satisfy  the  two  annuities  and  the 
dower,  it  would  be  a  proof  it  was  intended  to  be  a  bar ;  otherwise 
there  was  nothing  in  the  will  to  show  such  intention.  And  a  re- 
ference was  made  to  the  Master  to  inquire  into  the  value  of  the 
lands,  which,  if  not  sufficient,  the  widow  Was  to  relinquish  her 
dower. 

This  case  is  the  first  instance  of  such  a  reference,  and^  was  disap- 
proved of  by  the  Master  of  the  Rolls  in  French  v.  DaviesJq) 

The  next  case  isfVake  v.  fVake^^r)  which  was  decided  oy  BuUer, 
J.  sitting  for  the  Chancellor*  There  the  husband  devised  all  his 
estate  and  efiects,  upon  trust  (subject  to  an  annuity  cnr  rent-chargfe 
of  351.  to  his  wife  for  life)  for  his  son  by  a  former  wife,  whom  be 
made  one  of  his  residuary  legatees :  and  it  was  held  that  she  was  not 
entitled  to  both  her  annuity  and  dower.  This  case  was  little  argu- 
ed :  neither  were  Pitts  v.  Snowden^  nor  Pearson  v.  Pearson^  cited, 
but  the  authority  of  Jbnes  v.  CoUier  was  relied  on. 

In  Foster  v.  Cooky{s)  the  husband,  being  seised  of  freehold  estate, 
and  possessed  of  leasehold  and  other  personal  property,  devised  and 
bequeathed  all  his  real  and  personal  estates  to  trustees,  upon  trust 
to  pay  his  wife  an  annuity  of  502.  during  widowhood ;  but  if  she 
married  again,  to  pay  her  an.  annuity  of  301.  only.  The  testator 
desired  his  trustees  to  permit  his  wife  to  have  the  use  of  the  man- 
sion house,  and  such  furniture  therein  as  she  should  think  proper, 
during  her  widowhood  ;  and  directed  that  the  child,  wherewith  his 
.  wife  was  then  pregnant,  should  be  brought  up  by  her  until  twelve 
years  of  age ;  and  he  further  desired  his  trustees  to  improve  and 
manage  his  real  and  personal  estates,  in  the  best  manner  for  the 
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benefit  of  the  child,  in  all  needful  support  and  maintenance.  {le 
then  devised  all  his  real  and  personal  estate  whatsoeYer  to  the  child 
when  he  should  attain  twenty-five,  charged  with  the  payment  of  the 
annuity  bequeathed  to  his  wife  ;  and  he  directed  his  trustees  to  pos- 
sess themselves  of  all  his  estates  and  substance,  and  improve  the 
same  for  the  benefit  of  his  child,  and  to  pay  his  debts,  Chie  of  the 
questions  was,  whether  the  wife  should  have  her  dower  as  well  as 
the  annuity  ;  and  Lord  Thurlow  decided  that  she  should  take  both: 
observing,  that  dower  was  an  inchoate  right  during  coverture^  which 
could  not  be  taken  from  the  wife,  but  by  expre$8  language,  or  an 
inference  which  was  irresistible,  amounting  to  declaration  plain. 
That  upon  mere  conjecture  and  slight  probability,  as  in  this  case, 
she  should  not  loose  her  plain  legal  right ;  and  his  Lordship,  there- 
fore, decreed  accordingly.(^) 

Thb  last  case  is  consistent  with  PUis  v.  SnowdeH  and  Pearmm  v. 
Pearson^  and,  though  in  some  respects  it  resembles  FiUa  Real  v. 
Lord  Galw€nfy  it  has  not  those,  particular  circumstances  in  the  de> 
vise,  firora  which  Lord  Camden  in  the  last  case  inferred  the  testator's 
intention  to  be  inconsistent  with  the  wife's  right  to  dower,  such  as 
the  direction,  that  his  daughter  was  to  receive  all  the  lands  and  the 
trustees  let  the  whole  estate. 

The  case  last  stated  is  confirmed  by  .thai  of  Chreaicrex  v.  Cary.{u) 
There  the  husband  gave  an  annuity  of  150{.  to  his  widow,  and  so 
long  as  she  should  so  continue,  to  be  paid  by  his  executon  half- 
yearly  out  of  the  produce  of  his  real  and  personal  estate ;  which 
personal  estate  he  directed  might  be  placed  out  at  interest,  to  assist 
his  real  estate  in  payment  of  the  annuity,  ot  so  much  of  bis  personal 
estate  as  should  be  necessary  for  that  purpose ; .  and  he  desired  the 
first  payment  of  the  said  annuity  should  be  made  within  six  months 
.after  his  decease.  The  testator  then  bequeathed  to  his  wife  his  house- 
hold goods,  furniture,  plate,  &c. ;  and!,  in  the  event  of  her  dying 
without  leaving  a  child,  he  devised  and  bequeathed  all  the  residue 
of  his  real*  and  personal  estate  to  his  si^r  Ann  Baker  absolutely* 
Upon  the  bill  of  the  widow,  the  question  mts,  whether  she  was  en- 
titled to  the  annuity,  and  also  her  dower  and  freebencfa;  and  Lord 
Jlbmnleyj  M.  R.  decided  that  she  was  so  entitled ;  being  of  opinion 
he  could  not  distinguish  the  t^ase  firom  that  of  Foster  v.  Cook^  ob- 
terving  that  the  question  in  all  these  cases  is,  whether  the  testator 
meant  to  give  away  hid  wife's  dower ;  which  he  could  not  do  direct- 
ly«  For  it  must  be  seen  clearly  that  he  meant  to  dispose,  so  thht  if 
she  should  claim  dower,  it  would  disappoint  the  will.  It  must  appear 
that  there  is  some  repugnancy. 

The  Reader  will  have  observed  upon  the  preceding  cases,  that 
those  of  puts  V.  Snawden^  Pearson  v.  Pearson^  Foster  v.  Co(Ay  and 
Chreatorex  r.Cary,  support  the  proposition  now  under  consideration : 
that  the  case  of  Arnold  v.  Kempstead  is  not  to  be  reconciled  with 
*  them ;  that  ViUa  Real  v.  Lord  Galway  and  Jones  v.  Collier  nega- 
tived the  widow's  claim  upon  the  peculiar  wording  of  the  wills,  as 
sufficiently  intimating  the  testator's  intention  t^  exclude  it,  while 
Wake  v.  Wake  was  decided  by  BuUer^  J.  upon  th^  authority  of  Janet 
▼•  CoUierf  which  was  no  authority  for  the  general  proposition,  that 

(I)  From  Sir  J.  imeon*9  M&  note,  S  Bro.  C,  C.  350.  («)  6  Vet.  615. 
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the  annuity  in  itself  was  sufficient  to  bar  the  wife's  right,  but  was,  as 
before  observed,  decided  upon  its  own  peculiar  circumstances. 

Upon  a  review,  therefore,  of  the  authorities,  taking  also  into  con- 
sideration the  bias  of  'the  Court  of  Chancery  to  favour  the  widow'd 
claim,  the  rule  may  be  considered  established ;  that  whether  annui- 
ty or  rent-charge  be  given  to  the  widow,  out  of  the  partUmlar  estate 
in  which  she  is  dowable,  or  out  of  that  estate  enumerated  with  other 
property,  she  will  be  entitled  to  both  provisions ;  unless,  in  the  first 
case,  the  estate  is  insufficient  to  pay  the  annuity  and  to  meet  the 
dower :  from  which  circumstance,  the  intention  would  be  apparent, 
that  her'hui^band  did  not  mean  that  ^he  should  be  at  liberty  to  en- 
force both  her  claims;  and  unless,  in  the  second  case,  when,  upon 
a  consideration  of  the  whole  will,  such  an  inconsistency  appears 
between  the  provisions  or  limitations  in  it,  and  the  right  to  dower, 
as  to  make  the  intention  manyest  and  indulntabkj  that  she  wtis  not 
to  have  the  benefit  intended  for  her  by  the  will  together  with  her  dow- 
er. Instances  of  such  inconsistency  will  be  adduced  in  the  follow- 
ing section :  and  to  which  we  next  proceed  in  order. 

3w  Where  the  intention  to  ^exclude  the  widow  has  been  consider- 
ed sufficiently  apparent,  from  the  terms  of  the  will,  and  to  the  pur- 
poses of  which  it  has  been  considered  repugnant. 

The  first  casfe  we  notice  is  Gosling  v;  fVarlmrton.{x)  There  the 
husband  devised  his  land  to  his  wife,  till  P.  his  daughter  attained  the 
age  of  nineteen  yeafs,  and  afterwards  to  P.  in  tail,. remainder  over 
in  fee.  He  further  devised  that  P.  should  pay,  after  her  age  of  nine- 
teen years,  to  his  wife  12/.  per  annUm  in  recompense  of  her  dower; 
and  if  she  failed  of  payment,  that  his  wife  should  have- the  land  for 
life.  The  wife  before  P.  attained  nineteen,  .brought  her  writ  of 
dower,  and  recovered  a  third  part ;  and,  after  P.  attained  that  age, 
entered  for  non-payment  of  the  121.  The  question  was,  whether. 
such  entry  was  lawful.  And  it  was  adjudged  not;  fqr,  having  re- 
covered a  third  power  in  dower,  she  should  not  have  the  rent  by.the 
will ;  it  being  against  thflHntention  of  the  testator  she  should  have 
both.     The  judgment  wm  affirmed  upon  appeal. 

In  BoyrUon  v.  BoyfUoH,(y)  the  husband,  after  giving. to  his  wife 
for  life  his  mansion-house,  <&c.  and  some  legacies,  devised  to  her 
an  annuity  of  10002.  charged  upon  Ris  real  estates  not  bequeathed 
to  her,  and  in  lieu  of  dower ;  butfihis  grant  and  the  legacies  were 
declared  to  be  void  if  she  married  again,  and  in  that  event  he  gave 
her  hn  annuity  of  lOOi.  similarly  charged,  "  in  full  for  every  beneik 
and  advantage  which  he  n^eant  should  arise  out  of  any  of  his  real 
or  personal  estates,  lYi  case  she  should  marry  again.'^  The  widow, 
in  an  answer  to  a  suit,  elected  to  take  her  dower ;  and  afterwards 
married ;  upon  which  a  supplemental  bill  was  filed,  and  she  claimed^ 
by  her  answer,  both  her  dower  and,  the  annuity  of  lOOl.,  notwith- 
standing her  prior  election ;  but  Lord  Thurlow  said,  that  the  terms 
in  which  that  annuity  was  given,  were  tantamount  to  express  de- 
claration, that  she  should  not  have  dower ;  and  that,  having  mar- 
ried again,  and'el^ted  her  dower,  she  had  no  title  to  the  annuityof 
1002.;  and  he  decided  accordingly. 

Again,  in   Birmingham  v.  Kirwan,(z)   Nicholas  Birminghamy 

(jr)  Cfo.  Eliz.  128.  (y)  1  Bro.  C.  C.  445.  (z)  2  Scho.  &  Lc£  444. 
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being  seised  in  fee- of  considerable  real  estates,  devised  them  to 
tmstees,  in  trust,  by  sale  or  mortgage,  or  out  of  the  rents  and  pro- 
fits to  pay  debts,  &c.  in  aid  of  his  persooal  property  ;  and  as  to  his 
demesne  of  about  one  hundred  and  seventy  acres,  with  his  house,, 
offices  and  garden,  to  permit  his  wife  to  hold  and  enjoy  them  for  her. 
life,  at  the  yearly  rant  of  thirteen  shillings  for  each  acre  of  the  de- 
mesne, exclusive  of  bog  :  she  keeping  the  house,  offices,  and  garden 
in  perfect  repair,  and  not  to  let  them,  except  to  the  persons  in  re- 
mainder. The  residue  of  his  lands,  subject  to  the  payment  of  his 
debts  and  legacies  as  aforesaid,  he  devised  to.  other  persons.  The 
testator  was  greatly  indebted  at  his  death  to  creditors  by  elegUi  who 
took  possession  of  the  lands  not  devised  to  the  widow.  She  also 
entered  upon*  the^  demesne,  'house,  &c,  bequeathed  to  her  for  life, 
and  afterwards  recovered  her  dower  at  law  out  of  the  residue  pf  the 
lands.  The  question  was,  whether,  under  the  circumstances,  she 
was  entitled  to  any  dower,  and  of  what?  And  Lord  RedeadaJey  C, 
decided,  in  conformity  with  Lawrence  v.  Lawrence^  and  the. other, 
cases  of  that  class  before  referred  to,' that  the  devise  of  part  of  the 
lands  to  the  widow  did  not  bar  her  right  to  dower  of  the  remainder 
of  them.  But  Jiis  Lordship  was  of  opinion  that,  under  the  terms  of 
the  devise  and  the  dispositions  in  the  will,  she  could  not  claim  dow- 
er in  the  house  and  demesne,  and  also  the  interest  in  them  given  to 
her  by  the  will,  since  the  enjoyment  under  the  two  titles  was  incon- 
sistent under  the  eirci|mstances  of  the  case.  His  Lordship  observ- 
ed, *^  the  house  and  demesne  are  devised,  with  the  rest  of  his  estate, 
to  trustees ;  that  devise,  taken  simply,  .might  be  subject  to  the  wi- 
dcFw's  right  of  dower ;  but  it  is  coupled  with  a  direction,  that  she 
shall  have  the  enjoyment  of  the  house  and  demesne,  paying  a  rent 
of  13d.  per  aqre,  which  must  be  out  6f  the*  whole. .  Then  follow  di- 
rections that  she  shall  keep  the  house  and  demesne  in  repair,  that  she 
shall  not, alien  except  to  the  persons  in  remainder }  directions4which 
apply  to  the  whole  of.  the  house  and  demesne,  and  could  not  be 
considered  obligations  6n  a  person  claiming  title  by  dower.  It 
was  clearly,  therefore,  the  intention  of  the  testator,  that  the  wife 
should  enjoy  the  whole  of  the  house  and  demesne,  under  a  right 
created  by  the  will,  and  not  part  of  it,  under  a  right  which  she  had 
previously  had,  and  part  under  the  will.  If  she  brought  a  writ  of 
dower  against  the  trustees,  as  devisees  in  respect  of  the  house  and 
demesne,  and  was  to  have  a  third  part  set  out  to  her,  they  could 
not  execute  the  trust  reposed  in  them,  of  permitting  her  to  enjoy  the 
whole  under  the  will,  one*-tbird  being  recovered  from  them ;  nor 
could  they  reserve  an  acreable  rent  on  the  whole,  and  of  the  rent 
to  be  reserved  she  could  not  have  dower ;  so  that  she,  admitting  the 
tight  of  the  trustees  to  the  whole)  which  she  mustjdo  for  the  purpose 
of  having  the  demise  made  to  her  under  the  will),  must  yet  dispute, 
their  title  as  to  one^third,  if  she  claims  dower  of  the  house  and  de- 
mesne. If  she  had  entered  on  the  whole  of  the  house  and  demesne 
under  a  lease  from  ihe  trustees  before  suing  her-  writ  of  dower,  ^  she 
must  have  demanded  dower  against  her^wn  title,  and  avoided  the 
lease  as  one-third.  As  to  the  house  and  demesne,  therefore,  the 
question  seems  clear.'^-   But  his  Lordship  was  of  opinion,  that  there 
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was  not  sufficient  in  the  will  to  exclude  her  from  dower  out  of  the 
rest  of .  the  estate. 

Sb  in  Chalmers  v.  StarUy{a)  the  husband  devised  all  his  estates 
whatsoever  to  be  equally  divided  amongst  his  wife  and  his  two  chil- 
dren, a  son  and  a  daughter ;  it  being  his  intention  to  make  no  dis- 
tinction in  fevout  of  the  male^  but  that  his  daughter  should  have  an 
equal  share  with  his  soin  of  all  the  property.  .  I'he  testator  further 
declared,  that  in  the  event  of  the  children  dying  itf  the  lifetin^e  of 
his  wife,  she  should  enjoy  th^ir  shares  during  her  life*  One  of  the 
questions  was,  whether  the  widow  was  entitled  to  dower  out  of  the 
remainder  of  the  property,  not  immediately  devised  to  her.  And 
Sir  fVilUam  Grants  M.  R.,  decreed  that  she  was  not ;  observing, 
^^  The  testator  directing  all  hh  real  and  personal  estate^to  be  equauy 
divided^  &a.  the  same  equality  is  intended  to  take  plaee  in  division 
of  his  real,  as  t>f  the  personal  estate  ;  which  cannot  be,  if  the  widow 
first  takes  out  of  it  her  dower,  aad  then  a  third  of  the  remaining 
two-thirds."  .       . 

The  last  case  inay  be  considered  an  authority,  for  this  propositioni 
that  where  the  husband  devises  his  freehold  estates  to  his  widow  and 
others  as  tenants  in  common,  without  expressing  that  the  devise  is 
in  bar  of  dower,  the  wife  will  not  be  entitled  to  her  dower  and  the 
share  of  the  remainder,  but  must  make  her  election* 

In  the  case  of  Roberts  v.  SmUh,{b)  the  testator  gave  gavelkind 
lands  to  his  wife  and  two  other  persons,  in  trust»  as  to  one  moiety 
for  his  in^ife  during  widowhood,  for  the  maintenance  of  herself  and 
her  children  of  a  former  marriage  j  alid  as  to  the  other  moiety  in 
trust  for  his  children.  *It  was  held  that  the  equal  division  of  the  in- 
come intended  by  the  testator  was  inconsistent  with  the  claim  to 
dower,  and  that  the  widow,  therefore,  was.  bound  to  elect. 

In  Dicksen  v.  R6b%n9on,{c)  the  te^ator  having  given  his  real  and 
personal  estate  to  his  widow,  upon  trust  for  the  equal  benefit  of  h^- 
self  and  children,  it  was  held  to  be  a  case  of  election. 

In  MidU  V.  Brain,{d)  the  testator  devised  his  real  and  personal 
property  to  trustees,  upon  trust  to  permit  his  daughter  to  use  and  oc- 
cupy a  freehold  house,  part  of  his  property^  for  her  life,  and  upon  other 
trusts,  partly  for  the  benefit  of  his  wife.  Sir  John  Leo^h^  V.  C.  observ- 
ed, that  the  testator  contemplated  for  his  daughter  the  personal  use 
and  occupation  of  that  house>  which  was  inconsistent  with  the  wi« 
dow's  claim  to  dower  out  of -that  part  of  the  "property.  The  house 
was  part  of  a  general  devise,  and  the  testator  had  not  given  it  to 
trustees  free  firom  dower,  unless  he  had  so  given  the  rest  of  his  es- 
tatct.  The  testator  had  shown  a  plain  intention,  that  the  trustees 
should  take  such  an  interest  in  the  house,  as  would  exclude  the 
wife^s  dower ;  and  the  same  intention  must  apply  to  .the  whole 
estate  passing  by  the  same  devise. 

So  in  Bvctdier  v.  Kempj{e)  the  testator  having  devised  a  freehold 
farm  to  trustees  for  the  benefit  of  his  daughter,  with  directions  to 
them  to  darry  on  the  business  of  the  farm,  or  let  it  on  lease,  during 

(a)  2  Ves.  &  Bea.  232.  {b)  1  Siip.  &  Stu.  513. 

(c)  RoiUs,  30th  April  1822,  stated  bV  Mr.  lacob,  in  his  edition  of  Mr.  Roper's 
Treatise  on  the  Law  of  Husband  and  VSofe,  where  the  Reader  wiU  find  the  cases  hi 
the  present  division  discussed.  {(i)  4  Mad.  1 19.  {e)  5  Mad.  61. 
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the  daughter's  minority,  Sir  John  Leach^  V.  C.  held  this  to  be  suffi- 
cient proof  of  an  intention  to  exclude  the  wife  from  dower. 

In  Reynolds  v.  Torin^fJ)  General  Reynolds  bequeathed  to  his 
wife  during  her  life  four-sevenths  of  the  income  of  his  general  resi- 
duary estate.  In  the  schedule  referred  to  in  the  will  was  a  debt  due 
from  a  tAx.Simson^  of  26,0001.  secured  on  a  heritable  bond  in  Scotch 
form,  charging  lands  in  Scotland,  and  which  according  to  the  Scotch 
law  did  not  pass  by  the  will.  The  widow  by  the  law  of  Scotland 
was  entitled  to  a  terce  or  third  part  in  the  sum  secured ;  and  the 
question  was,  whether  she  should  be  put  to  her  election  between  her 
terce  and  the  benefits  under  the  will  ?  And  Lord  Giffbrdf  M.  R.  de- 
cided she  should,  b^ng  of  opinion  that  the  testator,  having  given  her 
interest  of  four-sevenths  of  the  produce  of  his  whole  property,  and 
meaning  to  include  the  interest  of  four-sevenths  of  the  26,0001.  could^ 
not  have  intended  to  give  her  both  four-sevenths  and  one-third  of 
the  yearly  interest  of  the  land. 

Connected  in  some  measure  with  this  doctrine  now  under  considera- 
tion, is  the  right  of  the  widow  to  elect  between  her  dower  and  pro- 
visions made  bv  a  settlement  a^ter  marriage ;  but  as  it  does  not  fall 
within  the  professed  object  of  the  present  work,  and  the  subject  is 
discussed  at  length  in  a  recent  treatise  by  the  late  Mr.  Roper  on  the 
law  of  Husband  and  Wife,  the  Reader  is  referred  to  that  work, 
wherein  he  will  find  the  law  upon  the  poini  stated  with  that  au- 
thor's accustomed  accuracy. 

4.  We  proceed  to  consider  the  application  of  the  doctrine  of  elec- 
tion to  the  widow,  where  she  takes  a  testamentary  provision  expressly 
given  in  lieu  of  dower  and  thirds  out  of  the  real  and  personal  estate, 
and  claims  a  distributive  share,  as  one  of  the  next  of  kin,  to  an  un- 
disposed of  portion  of  the  residue  of  the  testator's  personal  estate. 

The  law  upon  this  sabject  is  now  settled  in  favour  of  the  widow's 
claim  as  next  of  kin,  and  is  thus  stated  by  Lord  Alvatdey,  in  Picker- 
ing  V.  Lord  Stramford,{g)  Where  the  testator  has  eiven  to  his 
wife  that  provision,  which  he  meant  to  be  a  satisfaction  for  any  claim 
she  might  have  against  the  other  objects  of  his  bounty,  if  by  any 
accident  those  objects  should  be  unable  to  claim  the  benefit  of  that 
exclusion,  no  other  person  shall  set  it  up  against  the  widow. 

The  first  case  is  that  of  Sympaon  v.  Hamaby  and  Button  v.  Symp- 
sony{h)  cited  by  Lord  Alvanleyy  in  the  above  case,  and  by  which  his 
decision  was  ultimately  governed.  '  His  Lordship  thus  states  the 
case.  Thomas  AddisaOj  by  his  will,  reciting  that  he  had  once  in- 
tended to  have  made  his  daughter  Jane  co-heiress  and  equal  sharer 
with  his  other  daughter,  but  having  married  without  his  consent,  he 
gave  her  certain  provisions  out  of  his  real  and  personal  estate ;  all 
which  estates,  leases,  tythes,  and  money,  before  devised  to  his  daugh- 
ter Jane  and  her  issue,  were  thereby  declared  to  be  in  satisfaction 
of  her  child's  part,  of  whatsoever  more  she  might  have  expected 
from  him,  or  out  of  his  personal  estate.  He  then  devised  to  his 
wife;  and  gave  her  furniture  and  other  things,  all. which  devises 
and  bequests  he  declared  to  be  in  full  of  her  dower,  thirds,  and  other 

(/)  Russell's  C.  C.  129.  ig)  Next  page.     ^^ 

yi)  1716.  Mich.  3GeaI.    llVin.  185.    2Eq.  Ci.  Abr.  439.    SVenuTSS. 
Cited  3  Ves.  335. 
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claim  at  law  or  in  equity,  or  by  any  local  custom  to  any  other  part 
of  his  real  or  personal  estate.  He  gave  the  residue  to  his  other 
daughter,  who  died  in  his  lifetime,  leaving  one  child ;  who  was  the 
only  person  that  could  be  entitled  under  the  Statute  of  Distribii'- 
tions,  besides  the  wife  and  the  excluded  daughter.  By  a  codicil,  he 
gave  the  residue  to  his  wife  for  life,  with  power  to  dispose  oi  the 
same  after  her  decease,  with  the^  approbation  of  the  trustees*  Hav- 
ing this  limited  power,  she  made  a  disposition  without  the  ccMisent 
of  the  trustees.  The  decree  declares  that  Frances  the  widow,  hav- 
ing disposed  without  the  consent  of  the^  trustees,  had  not  pursued 
her  power ;  therefore  the  testator  died  intestate  as  to  the  residue ; 
which  ought  to  go  acicording  to  the  Statute  of  Distribution,  viz, 
in  thirds;  one-third  to  the  plaintiff  Sympson  in  right  of  his  wife 
Jane ;  one-third  to  the  child  of  the  deceased  daughter ;  and  one- 
third  to  the  devisee  of  the  widow. 

In  the  case  of  Pickering  v.  Stamford^(i)  the  testator  by  his  will 
gave  certain  parts  of  his  real  aiui  personal  estate  to  his  wife,  declar- 
ing that  the  provision  thereby  made,  should  be  in  lieu  of  dower  or 
thirds,  which  his  wife  could  claim  in^  to,  or  out  of  his  real  or  per- 
sonal estate,  or  either  of  them.  By  a  codicil,  the  testator  bequeath- 
ed all  the  residue  of  his  personal  estate  in  certain  townships  to  his 
executors,  for  duch  charitable  purposes  as  they  should  think  fit.  A 
bill  was  filed  by  one^f  the  representatives  of  the  nextof  kin,  insist- 
ing that  a  considerable  part  of  the  personal  estate  consisted  of  real 
securities,  and  that  the  bequest  was  void  by  the  Statute  of  Mart- 
main;  andf  therefore,  prayed  that  it  might  be  declared  distributable 
among  the  next  of  kin,  and  that  the  provision  made  for  the  widow 
should  be  declared  to  have  been  accepted  by  her  in  satisfaction  of 
her  dower  and  thirds  out  of  the  real  and  personal  estate.  But  Lord 
Mvanlej/j  after  much  consideration,  reversed  his  first  decree,  in  fa- 
vour of  the  next  of  kin,  to  the  exclusion  of  the  widow ;  and  ulti- 
mately decided,  that  so  much  of  the  residue  of  the  testator's  per- 
sonal estsrte,  as  was  vested  in  real  securities,  was  divisable  according 
to  the  Statute  of  Distributions,  vi^r.  one  half  to  the  widow,  the  other 
to  the  next  of  kin.  In  the  course  of  his  judgment,  his  Lordship 
observed,  "  The  difiiculty  seems  to  be  this :  supposing  the  testator 
had  said  the  same  as  to  his  next  of  kin,  that  imagining  they  had 
some  customary  share,  and  acting  upon  that,  he  had  said  the  dispo- 
sition to  them  should  be  a  satisfaction  for  their  shares ;  what  could 
the  Court  have  done?  Must  they  have  said,  it  should  be  the  same, 
as  if  he  had  died  without  leaving  any  person  who  could  take?  The 
Court  must  have  let  them  in,  and  could  not  have  excluded  the  wi- 
dow;  and  Lord  Cowp€ry{k)  thought  it  something  analogous  to  that.'* 

Fiflhly,  Of  the  application  of  the  doctrine  of  election  to  married 
fvomen. 

And  first,  as  to  the  mode,  in  which  their  election  is  to  be  declared  ; 
and  secondly,  as  to  the  ^ect  of  the  election  when  made. 

1.  As  to  the  mode  in  which  the  election  is  to  be  declared.  Upon 
this  the  practice  has  varied.    In  Parsons  v.  jDunne,(I)  Lord  Hard- 

;0  2  Ves.  jun,  272.  581.    3  ib.  332. 493. 

.k)  In  Symfuon  v,  Bomaby  and  Hufton  v.  Sytnfiaon.  tuhra. 

;/)  2  Ves.  sen.  60.    Belt's  suppl.  291. 
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wiche  held  that  a  married  daughter  of  %  freeman  of  London^  could, 
not  make  her  election  between  her  share  of  her  father's  personal 
estate,  under  his  will  or  by  custom,  withput  appearing  in  Court,  or 
before  persons  named  as  commissioners,  in  case  she  were  resident 
abroad. 

In  some  cases  the  married  woman  is  called  upon  by  the  Court  to 
make  her  own  election;  0ometimes  in  one  mode,  and  sometimes  in 
another ;  in  others,  reference  is  made  to  the  Master,  to  consider 
which  of  the  two  interests  is.  most  for  her  benefit.  Thus  in  Putte- 
ney  t.  Lord  Darlington^{m)  Mr?.  PvUefiejf  was  ordered,  within  a 
specified  time,  to  make  her  election,  by  signing  the  Register's  book: 
which  not  being  dpne,  a  reference  was  made  to  the  Master,  to  in- 
quire which  was  most  for  her  benefit,  and  the  election  was  made  ac- 
cording to  his^^report. 

Again,  in  Vane  v.  Dungannon^{n)  Lady  Charlotte  Kerr,  a  feme 
covert,  was  ordered  to  etect  before  the  Master  within  six  months. 

In  other  cases,  where  the  value  of  the  two  conflicting  interests  is 
obvious,  the  Court  will  decide  the  question  of  election,  without  a  re- 
ference to  the  Master. (o) 

Other  acts  have  been  considered  to  constitute  election,  besides 
those  made  in  a  suit  for  the  purpose.  Thus  in  Stratford  v.  PoweU,(p) 
a  widow,  bound  to  elect  under  her  first  husband's  will,  having 
upon  a  second  marriage,  settled  her  property  to  her  separate  uee^ 
was  held  to  have  made  her  election  by  acts  done  during  her  second 
coverture. 

Again.;  receipt,  by  ^feme  covert,  during  five  years,  of  interest  of 
a  legacy  given  to  her  separate  use,  by  a  will  aflecting  to.  devise  away 
a  real  estate  to  which  she  was  entitled,  was  held  to  have  constituted 
an  election.(f) 

So,  where  a  married  woman  concurs  with  her  husband  in  selling 
any  part  of  real  estate,*  in  respect  of  which  she  was  bound  to  elect, 
such  sale  will,  it  is  conceived,  constitute  her  election.  The  decree 
in  the  case  of  Brodie  v.  Barry,{r)  seems  to  justify  the.lait  observa- 
tion, as  appears  from  the  Register's  book,  from  which  the  following 
extract  is  made :  ^<  His  Honour  declared,  that  Betty  Cock,  in  case 
she  had  not  elected,  was  bound  to  elect  between  her  heritable  pro- 
perty and  the  provisions  under  the  will ;  and  it  was  referred  to  the 
Master  to  inquire  and  state  to  the  Court,  whether  the  defendant, 
David  Cock  and  his  wife,  had  sold  any,  and  what  parts  of  the  Scotch 
heritable  estate  of  the  testator,  and  whether  they  had  done  any  Qther 
acts  in  respect  thereof,  or  affecting  the  same.  And  the  Matter  was 
to  make  a  separate  report  as  to  such  lastly  mentioned  inquiry,  and 
it  was  declared  that,  in  case  the  said  Betty  Cock  had  not  already 
elected,  she  ought  not  to  be  compelled  to  make  such  election  as 
aforesaid,  until  the  Master  should  have  made  his  report,  as  to  such 
last  mentioned  inquiry,  and  the  further  order  of  the  Court."  . 

Where  the  funds  are  not  settled  to  the  separate  use  of  a  marrivd 

(m)  7  Bro.  P.  C.  cd.    Toml.  546,  547 ;  see  Cavan  v,  Pultchey,  infra,    3  Ves. 
iun,  560.  696.    3  ib.  385 ;  see  also  9  Ves.  S5a  f  n)  2  Scha  &  Lc£  133. 

(o)  WiUwiy.  Lord  Towmhend,  2  Ves.  jun,  693.  Ifi)  1  BaU.  &^Bcat  24. 

ArdeBOife  v.  Bennett  2  Dick.  463. 
2  Ves.  &  Bca.  127.    Reg.  Lib.  A.  1812.  fo.  1437 ;  see  also  m/nx,  Le^via  v. 


(q)  Ardeaoife  v.  Bennet,  2  Dick.  463. 
(r)  2  Ves.  &  Bca.  127.    Reg.  Lib.  A 
King,  2  Bro.  C.  C.  60a     Vol.  1.    Husband  and  Wife,  2d,  ed,  no^e  p.  29. 
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woroaiii  it  should  leein  that  acts  tnpoit,  done  during  coYerture,  will 
not  be  a  valid  eIection.(«) 

In  the  case  of  a  married  woman  dying  without  having  made  elec- 
tion, it  %vas  intimated  in  Stratford  v.  PaweU,{t)  by  the  Master  of  the 
Rolls,  that  a  reference  might  be  made  to  inquire  which  would  have 
been  most  to  her  advantage. 

The  Reader  is  here  referred  to  two  valuable  notes  upon  the  sub- 
ject of  the  present  section,  one  of  Mr.  Swanston  in  his  reports,(tf) 
and  the  other  of  Mr.  Jacob,  in  his  edition  of  Mr.  Roper*9  Treatise  on 
the  Law  of  Husband  and  Wife.(x) 

2.  As  to  the  ^ect  of  the  election  of  a  feme  covert  upon  the  mari- 
tal rights  of  her  husband,  and  when  the  election  respects  an  estate 
tail  upon  the  rights  of  the  issue  in  tail. 

For  the  purpose  of  election,  a  married  woman  is  in  Bom»  cases 
considered  tufetne  $6U,  even  where  the  property,  in  respect  of  which 
the  election  is  made,  is  not  to  her  separate  use  ;  and  her  election  in 
such  cases  binds  the  marital  rights  of  the  husband,  whose  estate,  in 
the  instance  of  real  property  of  the  wife,  is  merely  an  emanation 
from  the  wife's ;  but  m  other  cases  it  seems  not  ^ell  settled  bow  fiir 
the  husband's  rights,  or  those  of  the  issue  in  tail,  are  bound. 

Thus,  where  the  wife's  estate  tail  is  disposed  of  by  a  will,  under 
which  she  takes  a  benefit,  if  she  elect  to  retain  her  own  estate  tail, 
and  renounce  such  testamentary  benefit,  her  election  will  be  bind- 
ing on  her  husband,  and  he  will  not  be  permitted  to  elect  between 
his  right  as  tenant  by  the  curtesy,  and  the  bequest  under  the  will. 
But,  on  the  other  hand,  if  she  elect  to  take  under  the  will,  and  re- 
linquish her  estate  tail,  it  does  not  appear  settled  that  such  election 
will  be  equally  conclusive  against  the  husband.  . 

The  case  of  Cavan  v.  Pfdteney,(y)  will  illustrate  the  preceding 
observations.  There  (xeneral  Pulteney,  being  tenant  for  life  under 
the  ^ill  of  his  grandfather.  Sir  Wittiam  PfUtenejfi  with  a  power  of 
leasing,  with  remainder  to  his  son  in  tail,  with  a  limitation  over, 

(giving  an  estate  tail  to  Frances,  the  wife  of  fViUiamPuUenejfj  made 
eases  not  authorized  by  the  power.  Having  no  issue,  and  supposing 
himself  entitled  to  the  entailed  estates,  he  devised  them  to  his  cou- 
sin, the  said  Frances,  for  life ;  with  remainder  to  her  first  and  other 
sons  successively  in  tail  male ;  with  remainders  over  to  Lord  Dar- 
lington in  like  manner  :  other  benefits  were  bequeathed  to  Frances 
PuUemy  and  WiUiam  PvUeney,  by  the  will  of  General  PuUeney. 
The  Court  of  Chancery  ordered,  that  Frances  PuUeney  should  elect 
either  to  take  under  the  will  of  Sir  fVUKamPfdieney,  or  of  General 
PvUeney;  and,  that  if  she  elected  to  take  her  estate  tail  under  the 
former,  then  she  should  not  be  entitled  to  any  estate  under  the  lat- 
ter. A  reference  was  made  to  the  Master,  to  consider  which  was 
most  for  her  benefit.  Frances  PuUeney  elected  to  take  the  estate 
tail  under  the  will  of  Sir  WiUiain  PvUeney.  WiUiam  PvUeney,  the 
husband  of  Frances,  after  her  death,  as  tenant  by  the  curtesy  un- 
der the  will  of  Sir  WiUiam  PvUeney,  brought  ejectments  against  the 

• 

(t)  Puncm  V.  Dutmet  3  Vea.  60.    Oldham  v.  Btt^heB,  2  Atk.  452.     CunTUng-- 
ham  V.  Moody,  1  Ves.  sen.  174 ;  see  also  WtUfm  v.  Towtuhend,  2  Ves.  jun.  693. 
(0  1  BaU,  Jc  Beat  25.  mfra,  (u)  VoL  L  p  415,  (x)  vd  L  p.  38. 

ty)  3  Ves.  jun.  544.  560.     3ib.  384.     '  *^  v    /  r- 
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lessees  under  the  leases  by  General  PnUmuy.  The  bill  of  the  les- 
sees prayed  (among  other  things),  that  their  leases  might  be  con- 
firmed. Another  bill,  filed  by  Lord  Darlington^  prayed,  that  WUr 
Ham  PnUeney  might  be  declared  to  have  elected  to  take  under  Ge- 
neral PuUeney^s  will ;  and  also  that  he  might'  be  declared,  to  be  a 
trustee  of  his  estate  by  curtesy,  for  the  benefit  of  the  persons  entitled 
under  the  will  of  General  Ptdteney.  It  was  decided  by  Lord  RasS" 
lyn,  that  by  the  election  of  Frances  to  take  her  estate  tail,  her  hus- 
band, fVUliam  PuUney,  was  entitled  to  curtesy,  an  interest  which 
was  only  an  emanation  from  his  wife's ;  that  by  her  renunciation  of 
the  benefits  of  the  will  of  General  PvUeney^  the  devisees  would  .re- 
ceive satisfaction ;  but  the  consequence  of  her  election  was,  that  her 
estate,  remaining  entire,  took  place  with  all  its  legal  efiects,  so  that 
nothing  affected  fViUiam  PnUeney^s  interest  under  that  will,  in  res- 
pect of  which,  as  tenant  by  the -curtesy,  he  stood  as  a  stranger ;  and 
consequently,  that  he  was  not  bound  to  elect  between  his  right  as 
tenant  by  the  curtesy,  and  his  benefit  under  General  Pidten»y*s  will ; 
and  that  the  lessees,  if  evicted  by  any  person  claiming  paramount 
to  Greneral  PuUeney,  must  have,  under  the  covenant  in  the  leases, 
satisfaction  from  his  assets. 

In  the  case  just  cited,  had  Frances  the  wife  of  WiUiam  Ptitte^y, 
in  opposition  to  his  wishes,  elected  to  take  under  General  PuUeney^s 
will,  and  to  relinquish  her  estate  tail  under  Sir  fViUiam  PuUeney^ 
the  question  arises,  how  far  that  election  affects  her  husband's  rights 
in  the  estate  tail  so  relinquished.  Lord  Chief  Justice  De  Gray  (the 
argument  cited  and  approved  by  Lord  Rosslyn^  in  the  last  case),  is 
reported  to  have  said,  that  the  husband's  interest  was  totally  in  the 
power  of  his  wife  FroJnces;  the  whole  estate  being  in  her,  her  elec- 
tion, if  to  take  under  the  will,  enabling  her  to  dispose  of  the  whole 
of  the  estate  taiL  From  this  it  may  be  collected,  that  their  Lord- 
ship's opinions  were,  that  the  husband  and  issue  would  be  entirely 
excluded.  The  cases  cited  below,(jzr)  though  not  directly  in  point, 
appear  to  be  in  conformity  with  the  doctrine  of  Lord  Chief  Justice 
De  Gray.  But  the  case  of  Brodie  v.  Barry,[a)  appears  to  contra- 
dict it  expressly,  so  far  as  regards  the  rights  of  the  nusband ;  and,  it 
is  to  be  presumed  inferentially,  in  respect  of  those  of  the  issue,  though 
the  point  did  not  arise.  In  that  case,  the  wife  being  entitled  as  heir 
to  heritable  property  in  Scotland,  and  a  legatee  under  a  will  affect- 
ing to  devise,  but  inoperative  to  pass,  the  heritable  estate,  was  put 
to  her  election,  between  her  right  as  heir  and  legatee,  in  analogy  to 
the  cases  of  copyhold  in  England;  and  Sir  fFUHam  6ran^  decided, 
that  the  marital  rights  of  the  husband  could  not  be  aflfected  by  the 
wife's  election,  as  he  took  no  benefit  by  the  will. 

Upon  this  subject  it  has  been  very  plausibly  suggested,(&)  that  a 
distinction  may  prevail  between  those  cases,  where  the  property 
proposed  to  be  relinquished  by  the  wife  consists  of  a  legacy  or 
trust  fund  of  a  personal  nature,  and  those  where  it  consists  of  real 

(2)  ParBon»  v.  Dunne,  2  Ves.  sen,  61.  Bradiah  v.  Bradiah,  2  Ball.  &  Beat,  479. 
491.  cases  relating  to  personal  estate.  Fane  v.  Lord  Dungarmon,  2  Scho^  &  Lei 
133.    Ardeaoifc  v.  Bennet,  2  Dick  463.        (a)  2  Ves.  £c  Bea.  127.  ^fira,  p^  413. 

Xb)  By  Mr.  Jacob,  in  a  note  to  his  edition  d'Roper's  Treat  of  Husband  xod  Wife, 
Vol  I.  p,  30. 
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6f  tatf :  and  upon  this  principle ;  that  in  the  former  the  right  of  the 
husband  is  not  absolute,  but  subject  to  the  control  of  the  Court  to 
apply  the  whole,  or  a  part  of  the  fund  according  to  circumstances, 
for  the  benefit  of  the  wife  and  her  children ;  but  that  in  the  latter 
species  of  property,  the  husband's  right,  which  the  law  confers  upon 
him,  is  not  subject  to  any  such  equitable  qualifications.  And  as  the 
wife  cattnot  alone  convey  her  real  estate,  so  neither,  without  her 
husband's  concurrence,  can  she  carry  into  effect  the  relinquishment 
of  that  real  estate  which  she  elects  to  give  up ;  and  it  is  conceived 
difficult  to  discover  the  principle,  upon  which  that  election  would 
authorize  the  Court  to  compel  him  to  convey  away  the  legal  interest 
vested  in  him. 

With  respect  to  the  question,  whether  the  issue  would  be  barred 
by  the  election  of  the  tenant  in  tail,  it  is  presumed  that  upon  princi- 
ple they  would  not,  without  a  fine  oi  recovery,  (c)  Where,  however, 
the  benefits  given  by  the  will,  which  imposes  upon  the  tenant  in 
tail  the  necessity  of  electing,  happen  to  devolve  upon  the  issue,  the 
latter  will. be  bound  to  elect.(d) 

Sixthly.  Of  the  application  of  the  doctrine  of  election  to  persons 
under  the  disability  odrifancy.^ 

Kection  on  the  part  of  an  adtitt ,  may  be  compelled  by  a  direction 
of  the  Court  of  Chancery,  that  if  he  neglects  or  refuses  to  signify 
his  election  within  a  limited  time,  he  shall  be  understood-  as  electing 
to  abide  by  his  rights  paramount  the  instrument  which  imposes  the 
obligation  to  elect.(e) 

But  in  the  case  of  election  on.  the  part  of  it^ants,  the  practice  of 
the  Court  has  varied,  as  in  the  case  of  coverture. 

In  some  instances  the  Court  has  decreed  a  suspension  of  the 
election,  until  the  infant  came  of  age.  In  another  instance,  a 
provisional  election  was  made  by  the  guardian  of  the  infant  in  the 
mean  time.  In  other  cases  a  reference  •  has  been  directed  to  the 
Master  to  inquire  which  would  be  most  for  the  infant's  benefit,  and 
the  decree  has  been  made  upon  the  Master's  report. 

In  another  instance,  where  the  infant  was  to  elect  between  two 
sums,  one  payable  at  eighteen  or  marriage,  the  other  at  twenty-one 
or  marriage,  the  Court  decreed  that  the  infant  should  elect  at 
eighteen. 

Boughionv,  BougIUan{f)  is  an  instance  of  the  suspension  of 
election  until  the  infant  came  of  age.  There  a  freeman  of  London^ 
by  will  not  duly  executed,  affected  to  give  real  estate  to  his  younger 
son  Stephen:  and  among  other  dispositions,  bequeathed  1200{.  upon 
some  contingencies,  to  Crrace,  the  daughter  of  his  eldest  son,  and 
who  became  the  testator's  heir  at  law.  The  will  contained  an 
express  condition,  that  any  child  disputing  the  will  should  forfeit 
all  claim  under  it.  Lord  Hardwicke  held,  that  as  the  infant  could 
notjudge  for  herself,  nor  the  Master  for  her,  the  legacy  being  on 

(c).  Long'  V.  Long,  5  Ves.  447.   Highway  v.  Banner,  1  Bro,  C.  C.  586.     Boun- 
dell  V.  Currer,  2  Bro.  C.  C.  67.     1  Swanat,  383,  n. 


id)  My»  V.  Mordauntj  2  Vem.  581. 


t^)  See.  the  decree  in  Streatfieldv,  Streatfield,  from  the  Register's  book,  report- 
ed in  1  Swanst  447,  note.    lb.  383. 

(/)  2  Ves.  sen.  12.  and  Belt's  Supplement,  259 ;  and  2  Ves.  jun.  697.  and 
Thonuu  V.  Gyles,  2  Vem.  232 ;  and  1  Swanst,  414,  n.  aufira,  p.  404. 
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several  contingencies,  no  election  could  be  made  until  she  came  of 
age  ;  until  which  time  the  devisee  should- take  the  rents,  subject  to 
the  further  order  of  the  Court ;  but  that  he  must  be  restrained  from 
waste.  If  the  infant  should  elect  to  take  the.  land,  then  the  devisee's 
orphanage  part  of  the  testator's  personal  estate  would  be  liable  to 
make  satisfaction  for  what  he  had  received  out  of  the  rents. 

In  Bor  V.  Bor^ig)  the  election  was  also  suspended  during  mino-* 
rity;  but  with  this  difference,  that  in  the  mean  time  the  infant's 
guardian  should  make  election  between  the  devised  and  descended 
estates.  The  Lord  Chancellor  in  Ireland  decreed,  that  the  infant 
should  have  six  months  after  he  attained  the  age  of  twenty-one 
years  to  elect,  and  should,  in  the  mean  time,  receive  the  rents  and 
profits  of  the  devised  or  descended  estates,  at  the  election  of  his 
guardian,  without  prejudice  and  subject  to  the  order  of  the  Court. 

In  Streaifield  v.  Stre(UJieldj{h)  Lord  Talbot  directed  the  infant, 
within  six  months  after  he  came  of  age,  to  elect  between  his  interest 
as  tenant  in  tail  under  a  settlement,  and  that  devised  by  his  grand- 
father's will. 

So  in  Hervey  v«  Desbouveriey{%)  the  same  Judge  suspended  the 
election  of  an  infant  daughter  of  a  freeman  of  London  to  take  by 
the  will  or  the  custom,  until  she  attained  twenty-one  or  married. 

la  Rushout  V.  Rushout,{k)  Lord  Cowper,C.  decreed  that  an  infant 
boupd  to  elect  between  two.  sums,  one  payable  at  the  age  o£  eighteen 
or  marriage,  the  other  at  the  age  of  twenty-one  or  marriage,  sliould 
make  her  election  at  the  age  of  eighteen  :  which  she  accordingly 
did,  electing  to  take  the  latter  sum ;  and  the  decree  was  affirmed 
by  the  House  of  Lords. 

.  In  Chetwynd  v.  Fleeiwood,-{l)  a  reference  was  made  to  the  Mas- 
ter. In  that  case,  an  infant  heirwas  under  obligation  to  elect,  either 
to  provide  for  the  payment  of  a  sum  of  mohey  under  the  covenant 
of  his  ancestor,  or  to  convey  estates^  which,  in  consideration  of  the 
payment  of  that  sum  had  been  settled  on  him>  and  Lord  Talbot,  C. 
directed  a  reference  to  the  Master,  to  inquire  which  would  be  most 
beneficial  to  the  infant ;  and  on  the  Master's  report,  he  decreed 
payment  of  the  sum;  and  his  decree  was  afterwards  afiirmed  in  the 
House  of  Lords. 

In  Goodwyh  v.  Goodwyn,(m)  a  similar  reference  was  made ;  and 
again  in  Bigland  v.  Huddleston^{n)  and  in  Gretton  v.  Haward,{o) 

Seventhly.  Of  the  application  of  the  doctrine  of  election  to  ere- 
ditors. 

The  doctrine  of  election  is  not  applicable  to  the  case  of  creditors 
provided  for  by  a  general  charge  for  the  payment  of  debts ;  so  that, 
although  the  exertion  of  their  rights  under  such  a  charge  might  af- 
fect other  dispositions  in  the  will,  the  creditors  will  not  be  prevented 
from*so  doing,  under  a  suggestion,  that,  as  they  claim  a  benefit  un- 
der the  will,  they  ought  not  to  disappoint  any  specific  dispositions 
made  by  it. 

(sr\  3  Bra  Par.  Ca.  cd.  Toml,  173. 
(X)  Ca.  Tern.  Tai  176 ;  and  1  Swanst,  447. 

(i)  Ca.  Tern.  TaL  130.  {k)  6  Bro.  Pa.  Ca.  cd.  TomL  89. 

(/)  1  Bro.  Pa.  Ca.  ed.  TomL  300.    2  Scho.  &  Lef.  266.        (m)  1  Ves.  den.  228. 
(n)  3  Bro.  C.  C.  285,  n;  see  also  Mr.  Swanston's  valuable  note  upon  the  sub- 
ject of  the  present  sect.  Vol.  I.  p.  413.  (o)  1  Swanst.  412. 
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Thus,  in  Kidney  v.  Cou88makerf(p)  Berywnin  Sidney  derised  all 
his  real  estates,  except  that  afterwards  devbed  to  his  wife  for  life,  to 
trustees  upon  trust  to  sell,  and  apply  the  monies  produced  by  such 
sale,  first,  to  discharge  all  principal  mon^y  and  interest  due  to  any 
person  upon  mortgage^  or  other  incumbrances  affecting  the  same 
estate  at  his  death;  and,  subject. thereto,  upon  the  trusts  after  de- 
clared of  the  r6sidue  of  his  per-sonal  estate.  He  then  devised  several 
messuages  in  London  to  his  wife  for  life,  and  after  her  decease  to  his 
two  daughters ;  and,  after  other  bequests,  declared  that  the  provi- 
sion made  by  his  settlement  and  will,  should  be  in  lieu  of  the  dower 
or  thirds  of  his  wife  out  of  the  freehold,  copyhold,  or  customary  es- 
tates*    He  jthen  bequeathed  the  residue  of  his  personal  estate  to 
trustees,  upon  trust,  after  payment  of  his  debts,  &c.  to  pay  so. much 
of  the  produce  thereof  as  would,  together  with  the  rents,  &c.  of 
the  messuages  before  devised,  make  up  the  annual  sum  of  400L 
a  yekr,  to  his  wife  for  life :   with  ulterior  trusts  for  the  benefit 
of  the  daughters.  ,  The  testator  directed  the  rents  and  profits  of 
the  real  estate,  until  the  sale,  to  be  applied  in  discharge  of  the 
interest  due  on  the  mortgages,  and  the  surplus,  upon  the  trusts 
of  his  residuary  personal  estate.     A  decree  pronounced  by  Lord 
ThurUnVj(g)  declared  the  money,  arising  by  sale  of  the  real  estates 
devised  in  trust  to  be  sold,  to  be  equitable  assets,  and  liable  to  an^ 
swer  the  deficiency  of  the  personal  estate  to  pay  the  debts.    When 
the  causes  came  on  for  further  directions  upon  the  Master's  report, 
it  appeared  that  there,  was  a  deficiency  for  the  payment  of  debts* 
without  applying  the  estates  devised  to  the  wife  and  daughters ;  and 
that  the  testator  was,  at  his  death,  besides  the  estates  sold,  seised  of 
other  freehold  and  copyhold  estates.    Upon  a  supplemental  lull, 
filed  by  a  creditor,  it  appeared  that  the  copyhold  estate  was  not 
surrendered  to  the  use  of  the  testator's  will ;  and  that  Christian 
Kidneyj  the  defendant  and  surviving  daughter,  and  customary  heir, 
had  received  the  money  produced  by  the  sale  thereof^and  the  rents 
and  profits  until  sale.    It  further  appeared  that  there  was  a  settle- 
ment in  1768,  whereby  certain  real  and  personal  estates  were  set- 
tled, previously  to  the  marriage  of  the  testator,  upon  himself,  his 
wife,  and  the  issue  of  the  marriage ;  the  settlement  contained  a  co- 
venant to  settle  after  acquired  property,  as  to  one  third,  upon  the 
trusts  of  the  settlement ;  and  as  to  the  other  two  thirds,  upon  trust 
for  such  persons,  &o.  as  fViUiam  Kidney  should  by  deed  or  will  ap- 
point ;  in  default  thereof  to  him  absolutely.     It  also  appeared  that 
bis  wife  became  entitled  to  a  share  of  the  residuary  personal  estate 
of  her  father,  B.  Pomeroy^  by  his  will  dated  1 778.    The  supplemen- 
tal bill,  filed  by  the  creditor,  prayed  an  account  of  the  money  re- 
ceived by  the  daughter,  Chriaticsn  Kidney^  on  account  of  the  sale 
and  rents  of  the  said  copyhold  estates,  to  be  applied  in  aid  of  the 
fund  for  payment  of  the  debts ;  also  of  the  share  of  the  residue  of 
Pomeroy*s  persopal  estate,   and   of  the  freehold  and  leasehold 
devised  by  W.  Kidney  to  his  wife  for  life  ;  and  to  be  applied  in  aid 
in  the  same  manner.     For  the  widow  and  daughter  it  was  insisted, 

(A)12Vcs.l36. 

(a)  1  Ves.  jun.  436.    2  lb.  267 ;  affirmed  by  Lord  Ronlyn^  and  als3  upon  appeal 
to  the  House  of  Lords. 
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that  the  intention  being  clear  that  the  testator's  wife  and 
should  have  that  part  of  the  estate  devised,  and  the  creditors, 
being,  as  far  as  they  could  obtain  satisfaction  out  of  the  testa- 
tor's real  estate,  mere  legatees,  could  not  dispute  any  devise  by 
his  will ;  and  that,  as  to  equitable  assets,  the  creditors  were  in  the 
same  situation  as  legatees.  Sir  fViUiatn  Orant  decided,  that  as  to  the 
two  thirds  of  the  residuary  personal  estate  of  Panwrayy  there  was 
no  question ;  and  as  to  the  estates  devised  to  the  widow,  that  they 
were  also  liable  to  the  claims  of  the  creditors ;  observing,  ^*  ano- 
ther objection  made  for  the  widow,  ia,  that  the  creditors  take  a 
benefit  under  the  will  of  the  testator  by  the  devise  for  payment 
of  the  debts,  generally ;  and  therefore  they  shall  not  be  permitted 
to  disappoint  that  part  of  the  will,  by  which  a  provision  is  made 
for  the  widow ;  that  is,  that  the  doctrine  of  election  is  to  be  ap- 
plied to  creditors.    It  is  utterly  inapplicable.    It  never  has  been  so 
applied ;  and  half  the  decrees  upon  marshalling  assets  are  wrongs  if 
there  is  any  ground  for  that  claim.  It  is  true,  creditors  by  sdmple  oon- 
tract  cannot  have  any  right,  except  by  marshalling,  against  the  real 
estate ;  unless  the  testator  thinks  fit  to  devise  it  for  satisfaction  of  the 
debts,  generally;  yet  they  have  never  been  held  to  stand  in  the 
same  light  as  legatees.     When  the  testator  lets  in  such  creditors  by 
a  charge,  it  is  now  settled,  whatever -doubt  may  formerly  have  been 
entertained  upon  it,  that  creditors,  under  a  charge  of  debts  and  lega- 
cies, are  to  be  paid  in  preference  to  legatees ;  and,  though  the 
Statute  of  Fraudulent  Devises  would  undoubtedly  prevent  a  devise 
for  payment  of  legacies,  so  as  to* disappoint  creditors  by  specialty,  it 
would  not  prevent  a  devise  for  payment  of  debts,  generally  ;  though 
the  effect  would  be  to  let  in  creditors  by  simple  contract,  to  the'pre- 
judice  of  creditors  by  specialty.'Xr)  With  respect  to  the  copyholds, 
his  Honour  decided,  that  though  they  were  not  surrendered  to  the  > 
use  of  the  will,  the  want  of  the  surrender  would  be  supplied  for  the 
benefit  of  the  creditors;  the  words  in  the. will  being  sufficient  to 
comprehend  all  the  real  e8tate.(«) 

EigUhly.'  The  application  of  the  doctrine  of  election  to  persons 
tidcing  in  aiuxession. 

Where  the  benefit  given  by  the  will,  in  lieu  of  a  prior  established 
right  is  limited  to  several  persons  so  entitled  in  succession,  the  elec- 
tion of  the  first  taker  will  not,  it  should  seem,  conclude  those  in  re- 
mainder, but  the  latter  will  be  allowed  to  elect  as  the^r  respective 
interests  accrue. 

Thus  in  Ward  v.  Boughy{t)  Lancelot  Cowper,  aflter  giving  certaip 
benefits  to  his  wife,  bequeathed  to  trustees  1400j.  upon  trust  to 
place  out  at  interest,  and  pay  the  same  to  his  daughter  Margaret, 
whose  receipt  af one  was  to  be  a  discharge  ;  and,  on  her  death,  to 
divide  the  principal  equally  between  her  children  and  their  issve^  at 
twenty-one  ;  but  if  none,  then  to  his  son  John^  whom  he  appointed 
residuary  legatee.    The  testator  made  similar^  but  unequal  provi- 

(r)  See  Ridout  v.  Lord  Plymouth^  3  Atk«  104.     Lmgard  v.  Lord  Derby^ 
1  Bra  C.  C.  311.    Hu^hcu  v.  Voulben,  2  Bro,  C,  C.  614, 

(«)  See  also  sect  3.  div.  2.  s.  2.  anfe^  p.  413. 

(n  4  Yea.  623 ;  and  see  Long  v.  Long,  5  Vcs.  445  ;  aftd  Forrester  r.  Cotton^ 
AmbL  388.    1  Eden,  532, 
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sions  for  his  children  Jinn  and  the  said  John.  And  then,  reciting 
his  marriage  articles,  he  declared,  that  the  provisions  made  by  his 
will  ioi  his  wife  and  children,  >vere  in  lieu,  recompense,  and  satis- 
faction of  all  right,  claim  and  interest,  which  they  were,  or  might  be 
entitled  to,  upon  or  in  his  estate  and  effects,  in  respect  of  his  mar- 
riage articles,  and  that  if  his  wife  and  children,  or  any  of  them,  re- 
fused to  accept  such  testamentary  provision  upon  those  terms,  and 
to  give  proper  discharges  to  his  executors,  and  the  trustees  in  the 
articles,  upon  request,  the  legacy  and  bequest  to  them  or  such  of 
them  as  refused,  were  to  be  considered  void.  Margaret  attained 
twenty-one,  and  married ;  and  the  question  being,  whether  her  elec- 
tion to  take  under  the  will  or  articles,  would  bind  her  issue  9  It  wa« 
determined  by  Lord  Alvanley,  M.  R.,  that  her  election  would  not 
have  that  effect. 

J^intbly:  The  application  of  the  doctrine  of  election,  atr  between 
a  legatee  specific  or  general,  and  the  residuary  legatee. 

Thus,  for  instance,  where  a  testator  affects  to  devise  an  entailed 
estate,  and  by  his  will  gives  a  legacy  or  other  testamentary  benefit 
to  a  person  claiming  a  paramount  interest  in  the  estate,  inconsistent 
with  such  devise,  there  the  person,  taking  the  testamentary  benefit, 
will  not,  as  between  himself  and  the  residuary  legatee,  be  bound  to 
elect  between  his  paramount  interest  and  the  testamentary  benefit ; 
because  the  residuary  legatee,  extn  temdnij  is  only  entitled  to  what 
remains  after  debts  are  discharged. 

In  Cavan  v.  PuUenegAu)  the  bill  by  Lord  Darlington  against 
fViUiamj  afterwards  Sir  fViUiam  PvUeneyy  was  filed  by  him  in  two 
capacities  \  first  as  a  disappointed  devisee  in  remainder  under  Gene- 
ral Pultenejf^s  will,  in  consequence  of  the  election  of  FranceSj  the 
wife  of  Sir  WiUiofn  PuUeney^  to  take  her  estate  tail  under  the  will 
of  Sir  WiUiam  PuUeney  (the  testator,)  and  against  the  will  of  (rene- 
ral  PuUenejf;  and  secondly,  as  residuary  legatee  under  the  latter  will 
of  a  fund,  which  would  be  liable  to  make  satisfaction  to  the  evicted 
lessees.(a:)  Lord  Daariington^a  bill  suggested  that  General  PuUeney^ 
having  by  his  will  disposed  of  all  the  real  property  he  had,  as  well 
from  Lord  Bathj  as  his  grandfather,.  Sir  WiUiam  PuUeney  and  Mr. 
Otty,  and  having  by  the  same  will  given  several  benefits  to  Sir 
WiUiam  PnUeney  (the  defendant,)  viz.  the  reversion  of  the  Bradford 
estate,  and  a  moiety  of  the  ftum  of  38,1362.  16s.  Id.  secured  by  mort- 
gage on  that  estate,  for  life,  with  limitations  to  his  wife  and  issue 
male,  Sir  WiUiam  PnUeney  (the  defendant,)  taking  benefits  under 
that  will  was  bound  {etectivdy)  to  confirm  any  act  General  PnUeney 
had  done ;  or  otherwise,  in  the  alternative,  that  the  Court  would 
lay  hold  of  any  interest  he  had  derived  under  the  will  of  Greneral 
PyUeney  to  make  satisfaction.  But  Lord  LougUioroughj  C.  said, 
it  is  a  little  difficult  to  conceive,  how,  as  residuary  legatee  of  the 
personal  estate,  he  should  state  himself  to  be  a  person,  in  whose 
favour  this  Court  would  interpose,  against  any  person  claiming 
specifically  under  the  will ;  for  the  residue  is  only  what  remains 
after  all  the  debts  paid ;  and  if  a  particular  demand  of  any  person, 
taking  a  benefit  under  the  will,  subjects  the  personal  estate  to  a 
debt,  the  cases  have  not  reached  so  far,  as  that  the  benefit  of  putting 

(«)  2  Ves.  JQiu  544.    3  ib.  384  •u/ira,  p.  43&  (x)  Sttfira. 
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a  party  to  election  can  ever  go  to  a  residuary  legatee  of  the  per- 
«onal  estate- 

Tenthly.  The  application  of  the  doctrine  of  election  to  the  wi- 
dow and  children  of  the  testator,  taking  according  to  the  custom  of 
Z$ondon, 

By  the  custom  of  London^  if  a  freeman  die,  the  surplus  of  his  per- 
sonal estate,  after  his  debts  and  fanerals  paid,  shall  be  distributed, 
one-third  to  his  wife,  another  third  to  bis  children,  and  the  other 
third  part  he  may  dispose  of  by  his  will,(i/)  and  if  any  child  die  after 
the  father,  before  twenty-one,  unmarried,  its  share  goes  to  the  other; 
children.(2r)  But  by  the  statute  11  Qeo»  1.  c.  18.  a.  17.  it  is  enact* 
ed,  that  any  person  becoming  free  of  the  City  after  the  1st  of  June 
1725,  may  dispose  of  his  personal  estate,  to  such  person  or  persons, 
and  to  such  use  and  uses  as  he  shall  think  fit ;  unless  he  shall  be- 
fore marriage  agree  by  any  writing  under  his  hand,  m  consideration 
of  his  marriage  or  otherwise,  that  his  personal  estate  shall  be  sub- 
ject to  the  custom,  or  unless  he  shall  die  intestate ;  and  the  personal 
estate  of  such  person  so  making  such  agreement,  or  so  dying  intes- 
tate, shall  be  subject  to,  and  be  distributed  and  distributable  accord- 
ing to  the  custom  of  the  city. 

Hence  it  follows,  that  questions  i^ith  reference  to  the  custom  of 
LondoHj  in  regard  to  election  between  customary  shares  and  legacies 
given  to  widows  and  children  cannot  arise,  except  when  freemen 
enter  into  agreements,  stipulating  that  their  property  shall  be  liable 
to  the  custom ;  in  which  case,  the  same  rules  and  observations  are 
applicable  as  in  ordinary  cases  before  considered. 

1.  Where  the  dispositions  of  the  will  were  inconsistent  with  the 
claims  under  the  custom. 

Thus,  in  Hervey  v.  Sir  Edward  Deahouverity  and  others,(a)  Sir 
Christopher  Desbouveriey  being  seised  of  a  considerable  real  estate^ 
and  possessed  of  a  personal  estate  of  the  value  of  60,OOOI.  by  his  will, 
in  1730,  gave  to  ^ntiy  his  eldest  daughter,  afterwards  the  wife  of 
Hervey^  one  of  the  plaintiffs,  12,000/.;  and  to  his  daughter  .£ftira- 
bethy  another  of  the  plaintiffs, .  700G{.;  and  to  the  defendant,  John 
Desbouveriey  his  younger  sonj  14,000/.;  and  devised  the  residue  of 
his  personal  estate  toiiis  executors,  in  trust  for  his  eldest  son  Free- 
man Desbouverie,  until  he  attained  twenty-one ;  and  in  case  he  should 
die  before  that  age,  he  gave  the  residue  to  the  defendant  John.  By 
a  codicil  in  1732,  he  gave  his  daughter  £/ijra&e/&  3000/.  more,  which 
made  her  fortune  10,000/.  and,  after  taking  notice  that  his  daughter 
^nn  had  been  some  time  married  to  Mr.  Hervey^  instead  of  12,000/. 
he  gave  her  but  10,000/.  and  desired  that  Mr.  Hervey  should  imme- 
diately upon  his  death,  give  the  other  executors  (Mr.  Hervey  being 
one  of  them)  a  bond,  renouncing  all  further  claims  and  demands 
^pon  his  estate.  The  testator  died  soon  after»  lefiving  no  wife,  and 
only  the  four  children  above  named.  About  two  years  after,  Free-' 
man  Desbouverie  died,  at  the  age  of  eighteen,  having  made  his  will, 
and  appointed  his  brother  John,  residuary  legatee.  The  plaintiff's 
bill  was,  to  be  let  into  a  share  of  Freeman^s  orphanage  part,  as  dis- 
tributable among  the  surviving  children  by  the  custom ;  Freeman 
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by  ih%  custom,  the  others  by  the  will ;  and  his  Lordship  decreed 
that  child  one-ninth,  and  the  other  eight-ninths  of  the  personal  es- 
tate to  be  subject  to  the  disposition  of  the  will. 

Upon  this  case  Lord  Hardwickey  in  the  case  next  stated,  observes, 
that  it  had  generally  been  cited  to  show  that  the  custom  was,  that, 
when  a  wife  was  coiDpounded  with,  the  orphanage  was  one  moiety, 
but,  according  to  the  case,  as  then  stated,  it  was  in  point,  and  his 
Lordship  thought  it  agreeable  to  the  reason  and  equity  of  the  thing. 

In  Morris  y.  BurrowSiih)  John  BwrrowSy  at  his  death,  left  five 
children,  the  plaintiff  Elizabeth^  Gyles^  John,  Mary,  and  Anu,  the 
last  four  having  been  advanced  by  the  father  in  his  lifetime.  By  his 
will  he  gave  legacies  to  all  his  children,  and  to  other  persons ;  and 
the  residue  of  hiis  real  and  personal  estates  to  his  sons  John  and 
GyleSy  and  his  daughters  Jlfary,  Elizabeth  and  Ann,  absolutely,  and 
lit  equal  proportions.  The  testator  died  in  1732.  Some  of  the 
children  elected  to  take  by  the  custom.  And  the  question  was, 
whether  the  shares  of  those  who  elected  to  take  by  the  will,  should 
^o  among  the  others,  who  elected  to  take  by  the  custom,  or  accord- 
ing to  the  will.  Lord  Hardwicke  decreed,  that  the  share  of  those 
who  elected  to  take  by  the  will  accrued  to  the  testator's  estate  to  go 
.according  to  the  will.  In  the  course  of  his  judgment,  his  Lord- 
ship observed,  that  it  was  a  qu^stion^  not  of  the  custom,  but 
depending  on  the  equity  of  the  Court,  which  was,  that  no  per- 
son should  take  by  the  will,  and  at  the  same  time  do  any  thing 
that  should  destroy  the  will.  Where  a  father  had  only  disposed  of 
the  testamentary  part,  they  might  take. both,  but  where  he  had  taken 
upon  him  to  dispose  of  both,  they  could  not,  because  it  was  incon- 
sistent, and  must  one  way  or  other  break  in  with  his  dispositions. 
Therefore,  he  must  put  them  to  jnake  their  election.  If  they  elect- 
ed to  take  by  the. will,  it  was  only  a  submission  that  their  part  should 
go  according  to  the  disposition  of  the  father.  That  making  the  share 
of  the  child,  who  elected  to  take  by  the  will,  to  accrue  to  the  orphan- 
age part,  was  to  give  it  contrary  to  that*  election }  that  it  was  not 
directly,  but  in  consequence,  letting  those  who  took  by  the  custom 
take  benefit  by  reason  of  the  will.  That  there  was  no  wrong  done 
to  the  children  who  took  by  the  custom ;  for  they  had  all  that  they 
would  have  had,  if  all  had  taken  by  the  custom,  and  that  as  the 
whole  depended  upon  the  election  of  the  children,  and  as  all  might 
have  taken  by  the  will,  so  may  any  one. 

Sect.  TV.  Of  election  under  a  mistake ,  or  a  misconception  of 
the  extent  of  the  claims  in  the  party  electing. 

Where  legatees  make  their  election,  or  receive,  for  a  length  of 
time,  the  provisions  of  the  will,  without  knowing  their  rights  and 
the  circumstances  of  the  testator,  they  will  not  be  concluded  by  such 
election  or  receipt ;  this  rule  corresponds  with  that  of  the  Court  of 
Chancery  in  cases  of  dower. 

In  Pusey  y.  pesbouvrie,{i)  before  stated,(fc)  Lord  Talboi  ex- 
pressed his  opinion  that  the  daughter  ought  not  to  suffer  by  her 
Ignorance  of  the  law,  or  the  custom  of  Lomfon;  and,  that  although 
by  the  brother's  information  she  might  know  she  had  power  to  elect, 

(A)  Ubi  sufira.  (0  3  P.  WiU.  315.  {k)  Supra,  Vol  IL  p.  396. 
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Tet  that  she  might  hot  know  she  had  a  right  to  an  account,  and  to 
know  the  amount  of  her  orphanage  part  before  she  elected ;  for,  had 
she  known  that,  it  is  probable  she  would  not  have  elected  to  take 
her  legacy. 

In  Wake  v.  Wakey{l)  before  stated,  the  question  was,  whether,  by 
receipt  of  the  legacy  and  of  the  annuity  for  three  years,  the  widow 
had  not  made  her  election  to  abide  by  the  will  9  But  BuUer^  J.  for 
the  Lord  Chancellor,  observed,  the  question  was,  whether  she  had 
iull  knowledge  of  the  circumstances  of  the  testator  and  of  her  own 
rights;  and  if  so,  she  should  not  afterwards  deny  it;  but  that  after 
three  years  only  he  could  not  say. &he  was  not  entitled:  and  he  de- 
creed accordingly. 

In  Kidney  v.  Couesmakert{m)  stated  in  part  of  a  former  page,  the 
widow,  by  deed  poll  dated  th^  29th  of  November  1787,  released  to 
the  executors  and  trustees  all  her  dower  and  thirds;  and  it  was 
thereby  decjared  that  the  release  should  not  bar  or  affect  the  pro- 
vision or  benefit  by  the  settlement  or  will,  or  to  which  she  might  be 
entitled  out  of  the  personal  estate  of  her  father  by  his  will  or  other- 
wise. And  the  reader  is  reminded  that  one  of  the  claims  of  the 
creditors  of  the  testator  was  to  the  property  devised  to  the  wife  by 
his  will.  Against  this  claim,  it  was  objected  on  the  part  of  the  wi- 
dow, that  had  it  been  set  up  at  the  time  she  elected,  she  would  not 
have  elected,  as  she  did,  to  take  the  estate  devised  in  satisfaction  of 
her  dower ;  that  she  had  a  right  to  sin  inquiry  whether  she  was  en- 
titled to  dower  or  freebench,  and  what  the  valu0  of  her  dower  or 
freebench  was-;  and  that,  upon  the  supposition  that  no  such  claim 
was  to  be  made,  she  elected  to  take  under  the  will,  and  to  relinquish 
hei:.  dower,  according  to  the  condition  imposed  upon  her  by  the  tes- 
tator. Upon  this  part  of  the  case,  Sir  William  Orant  observed,  that 
the  consequence  was  only  that  the  widow  would  not  be  bound  by 
any  election  she  then  made;  that  she  must  be  let  in  to  any  of  her 
legal  rights ;  and  an  inquiry  made,  in  what  estates  she  was  entitled 
to  dower  or  freebench :  her  election,  made  under  tf  mistaken  im- 
pression, that  the  creditors  wete  not  to  make  any  claim  upon  those^ 
estates,  not  binding  her. 

Sect.  V.  Of  election  as  implied  from  acts  of  acceptance  or 

acquiescence. 

Cases  involving  the  question  how  far  the  acts  or  acquiescence  of 
a  party  bound  to  elect  between  a  paramount  right  and  a  testamen- 
tary disposition,  constitute  a  binding  election  upon  himself  and  his 
representatives,  depend  upon  their  own  peculiar  circumstances, 
rather  than  the  application  of  any  general  rules.  A  detailed  state- 
ment of  the  larger  proportion  of  those  cases  bearing  upon  this  sub- 
ject would  unnecesssirily  extend  the  proposed  limits  of  the  present 
work;  but  a  r^ferencQ  to  some  of  the  principal  cases  will  properly 
be  here  introduced. (n) 

We  shall  briefly  consider,  ^r^^,  how  far  the  acts  and  acquiescence 

(0  1  Vcs.  Jan.  33i.  VoL  11.  p.  397;  also  Rumbold  v.  Rumbold,  3  Vea.  65. 
su/ira,  VoL  it  p.  407.  (m)  12  Ves,  136.  before  stated,  Vd.  II.  «0ni,  p.  432. 

(n)  The  Reader  will  find  some  of  the  cases  collected  in  a  valuable  note  of  Mn 
Swanston  in  his  Reports,  Vol  L  p,  38^ 
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of  the  party  have  been  considered  as  binding  on  himself,  and  Momi- 
ly  on  his  representatives, 

1,  Firsty  BS  to  the  party  himself*  It  is  to  be  inferced  from  the 
cases  of  Pusey  v.  Deabouvrie,  Wake  v.  Wakey  and  Kidney  y.  Ccua9* 
maker,  stated  in  the  last  division,(o)  that  the  acts  of  a  party,  other- 
wise indicative  of  his  election,  will  not  be  binding,  unless  done  with 
a  knowledge  of  his  rights ;  nor  will  his  acquiescence,  in  conformity 
with  those  acts,  for  the  same  reason,  of  itself,  be  conclusive  against 
him.rp)  The  same  cases,  and  those  referred  to  in  the  note,  likewise 
justify  the  inference,  that  the  acts  so  done  must  be  done  with  an 
intention  to  eiect. 

In  Strafford  y.  Powell,  Lord  •^Iborough,  by  deed  in  1799,  convey* 
ed  to  his  wife  Lady  •^Ibormigi^  his  house,  furniture,  paintings,  &c. ; 
and  by  will,  in  1800,  bequeathed  the  same  with  other  property  to 
her  for  life,  with  remainder  to  her  issue.  He  died  in  January  1801, 
and  she  married  the  defendant  in  the  December  following.  After 
the  death  of  Ld.  AJbHrough,  Lady  Alborough  entered  into  possession 
6f  the  devised  property,  defended  an  ejectment  as  devisee,  and  re* 
ceived  the  rents  lip  to  her  death,  which  happened  in  July  1802. 
The  Master  of  the  Rolls  in  Ireland  decided,  that  although  posr 
session  alone  did  not  amount  to  election  without  full  knowledge  of 
her  rights,  yet  that  the  possession  of  Lady  Alborough,  coupled  with 
the  circumstance  of  thi^  defence  of  the  ejectment,  with  full  know- 
ledge of  her  rights,  aiid  with  a  declaration  of  her  intention  to  abide 
by  her  husband's  will,  and  which  appeared  by  the  evidence,  amount- 
ed to  an  election  binding  lipon  her  and  her  representatives. 

In  Dillon  v.  Parker,  one  of  the  difficulties  in  the  case  arose  from 
the  circumstance,  that  the  acts  of  Sir  Henry  Parker,vfho  was  bound 
to  elect  between  his  paramount  right  and  the  dispositions  of  hia  son 
John  Parker,  were  so^uivocal,  as  not  to  be  sufficiently  indicative  of 
his  intention  to  elect  :{q)  while,  on  the  other  hand,  the  acts  of  the 
daughters  were  considered  clearly  expressive  of  their  intention  to 
elect  to  take  under  the  will  of  their  father  Sir  Henry,  and  not  under 
that  of  their  brother.  Besides  the  inquiry  whether  the  party  has 
done  any  act  constituting  election,  and,  if  done,  with  a  knowledge 
of  right,  and  an  intention  to  elect,  a  further  question  arises,  whether 
mere  length  of  time,  after  acts  done,  will  render  the  apparent  or 
supposed  election  binding  upon  the  party  himself,  and  preclude  him 
from  availing  himself  of  the  plea  of  ignorance  of  his  rights ;  and,  if 
so,  what  length  of  time  will  be  sufficient.  Upon  this  point,  it  is 
conceived,  no  general  rule  can  be  laid  down,  and  it  would  seem  to 
be  an  inquiry  attended  with  difficulty,  depending  upon  the  peculiar 
circumstances  of  each  case.(r)  In  Buttricke  v.  Broadhurst,  as  stated 
in  Brown,{8)  Lord  Thurlov)  is  reported  to  have  said,  in  allusion  to 
the  case  of  BeauKeu  v.  Lord  Cardigan,{t)  "  All  that  can  be  gather- 
ed from  that  case  was,  that  election  may  be  kept  open  for  fifty  years. 

(o)  See  also  Earl  of  JVbrthumberland  y.  Marquis  of  GranbVt  1  Eden,  489. 

Moore  v.  Butlrr,  2  Scho.  &  Lef.  267.    Rumbold  v,  Rumbold,  3  Ves.  65.     Weiby 

V.  Welby,  2  Ves.  &  Bea.  200. 
(Ji)  See  also  Whistler  v.  Webster,  2  Ves.  jun.  371,    Stratford  v.  Powell,  1  BaU, 
Bea.  1.     Chalmers  v.  StorU,  2  Ves.  &  Bea.  225.  U)  1  Swanst  380-387, 

(r)  Dillon  V.  Parker,  1  Swanst  381.  (a)  Vol,  IIL  p.  90. 

0  Ambl.  533.    6  Bra  P.  C.  232. 
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That  no  line  could  be  drawn  from  mere  length  of  time,  but  it  must 
be  from  circumstances  showing  the  intent  of  the  party. 

Ih  Mr.  Vesey,  junior's,  report  of  the  same  case,(u)  his  Lordship 
is  reported  to  have  said,  that  he  thought  Lord  JSTorthingtan  tolera* 
biy  well  founded  in  that  case  ;  but  it  was  determined  otherwise  in 
the  House  of  Lords ;  who  decided  that  the  right  of.  election  lasted 
fifty  years.  But  all  that  was  determined  by  it  was,  that,  under  cir- 
cumstances, it  might  last  till  the  whole  affair  was  wound  up,  and  the 
trusts  executed. 

In  fVake  v.  Wake{x)  it  was  held,  that  three  years  receipt  of  a 
legacy  and  annuity  under  the  will,  in  ignorance  of  her  rights,  did 
not  preclude  the  widow  from  election. 

In  Dillon  v.  Parker,{y)  Sir  Thomas  PlumeTj  M.  R.,  observes, 
that  the  .argument  which  represents  lapse  of  time,  and  acts  perform- 
ed as  tonclusive,  without  regard  to  intent,  is  subject  to  great  diffi- 
culties. 

It  may  probably  be  concluded,  thierefore,  that  where  the  acts  of 
the  party,  bound  to  elect,  are  equivocal,  so  as  not  to  prove  a  know- 
ledge of  his  rights,  and  an  intention  to  elect,  it  does  not  appear  that 
any  time  is  prescribed  as  a  Bar  to  the  party  himself  during  his  life, 
from  availing  himself  of  his  plea  of  ignorance  of  his  rights,  and  con- 
sequently of  making  his  election;  unless,  indeed,  an  impediment 
arise  from  the  circumstance,  that  the  parties  to  be  affected  by  his 
claim,  cannot  be  restored  to  the  same  situation  they  would  have 
been  in,  had  the  claim  been  made  at  an  earlier  period. (at)  - 

But  when  the  fund  is  free  a&  origine,  and  the  value  and  amount 
of  it  easily  ascertained,  BtUtricke  v.  Broadhufat{a)  has  decided,  that 
the  legatee  having  received  for  five  years  the  provision  under  the 
will,  will  be  considered  bound  by  such  election. 

In  that  case,  the  plaintiff's  husband,  by  his  will,  of  which  he  ap- 
pointed his  wife,  the  plaintifi*,  sole  executrix,  devised  all  his  real  and 
personal  estate  to  trustees,  iipion  trust  to  permit  his  wife  to  receive 
the  rents  and  profits  for  her  life,  provided  she  did  not  marry  again. 
The  trustees  never  acted.  The  wife  received  the  rents  and  profits 
of  the  real  and  personal  estate  for  five  ^ears  after  her  husband  the 
testator's  death,  and  then  instituted  a  suit,  claiming  to  elect  to  take 
an  interest  in  a  trust  fund  of  20001.  under  her  marriage  settlement, 
instead  of  the  property  under  the  will.  Lord  TAurlotchdecided,  that 
she  had  precluded  herself  from  any  right  to  election;  observing, 
"  I  agree  now,  that  if  the  wife  had  filed  a  bill,  stating,  that  she^did 
not  know  the  state  of  the  fund,  and  desiring  to  have  the  debts  and 
legacies  paid,  and  the  property  cleared,  that  she  naight  elect  to  ad- 
vantage, she  might  have  done  so.  So,  if  the  other  parties  had  filed 
a  bill,  it  could  only  have  been  to  force  her  to  make  her  election. 
But  here,  having  taken  possession  under  the  will,  and  the  estate  be- 
ing a  free,  fund  from  the  beginning,  I  cannot  think  of  a  principle, 
upon  which  the  Court  can  say  she  is  now  competent  to  elect!  The 
bill  must  be  dismissed ;  but  I  wish  it  to  be  understood,  that  it  turns 
upon  the  particular  circumstance,  that  the  bill  wa£^  filed  without  any 
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u)  Vol.  I.  p.  172.  (x)  Ubi  tu/ira,  p.  397.  (y)  1  Swanst  386. 

z)  See  nSbUt  v.  Tibbits,  19  Ves.  662.  663. 
(a)  1  Vea,  jim,  171.    3  Bro.  C.  C.  ^.  S,  C, 
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ground  :  and  no  suggestion,  that  the  real  or  persona]  estate  is  in  sach 
a  situation  as  to  render  it  doubtful  what  the  result  would  be.  She 
consequently  has  laid  no  ground  that  entitles  her  to  elect  after  en- 
joyment for  five  years. 

2.  As  to  the  rqn'eseniatives  of  the  party  bound  to  elect. 

Where  the  p^rty  himself  would  have  been  bound  by  the  acta 
done,  of  course  his  representatives  will  be  equally  bound  thereby. 
In  the  case  of  the  Earl  of  JSTarthumberland  v.  Earl  of  AyUsfardJlfi) 
Duke  Algernon^  under  the  will  of  his  father,  Charlu  Duke  of 
Somerset^  became  entitled,  among  other  things,  to  the  sum  of 
35,0001.  due  on  mortgage,  with  an  express  condition  of  his  releas* 
ing  other  claims.  He  never  executed  the  release,  but  his  acts  being 
considered  as  evidencing  his  election  to  take  under  the  will,  his 
executors  were  decreed  to  release. 

In  Ardeaaifk  v.  Btnnet,{c)  the  testator  deviifed  copyhold  to  his 
wife  in  fee,  which  did  not  pass,  for  want  of  the  admittance  of  the 
testator  and  a  surrender  to  the  use  of  his  will.  He  also  bequeathed 
to  trustees  the  sum  of  50001.  in  trust  to  pay  the  interest  to  his  sister 
Elizabeth,  the  wife  of  the  plaintiff,  for  her  separate  use  for  life,  and 
after  her  death  the  principal  to  her  appointment':  and,  in  default 
thereof,  to  her  executors  and  administrators.  ElizcAeth  was  the 
testator's  heir  at  law ;  the  devisee  was  admitted  aJTter  the  testator's 
death :  ElizcAeth  received  the  interest  of  her  legacy  up  to  the  time 
of  her  death,  a  period  of  about  five  years  after  the  admittance  of  the 
devisee,  without  making  any  claim  to  th^  estate,  and  died  without 
exercising  her  power  of  appointing  the  principal  of  the  legacy ; 
whereupon  her  husband  claimed  the  legacy.  She  left  an  infant  son 
and  heir  at  law  of  herself  and  the  testator.  The  Master  of  the 
Rolls  decreed,  that  Elizabeth  Ardeaoife  had  made  her  election  to 
take  the  legacy,  which  appeared  of  greater  value  than  the  copyhold 
estate,  and  that  the  infant  was  thereoy  bodnd,  and  should,  when  of 
thp  age  of  twenty-K)ne,  surrender  the  copyhold  to  the  devisee  who 
should  enjoy  in  the  mean  time. 

But  where  the  acts  of  the  party  himself  would  not  have  been 
binding  upon  him,  had  he  during  his  life  insisted  upon  his  rights  of 
renouncing  those  acts,  yet  it  does  not  thence  follow  that  his  repre- 
sentatives, after  his  decease,  are  equally  entitled  to  insist  upon  the 
right,  which  the  party  himself  could  have  enforced. 

On  the  contrary,  it  is  said  by  Lord  Hardwicke  in  Archer  v.  Pope,(d) 
that  the  Court  will  not  suffer  the  representative  of  the  wife  or  a 
freeman  of  London  to  insist  upon  the  custom,  in  contradiction  to 
what  was  done  by  the  wife ;  and  that  in  cases  where,  if  the  wife  had 
been  before  the  Court,  she  might  have  had  an  election. 

Again,  in  Tomkyns  v.  Ladbroke,{e)  the  same  Judge  also  observes, 
^^  where  a  freeman  by  will  disposes  of  his  whole  personal  estate 
between  his  wife  and  children,  and,  after  his  death,  the  wife  has 
submitted  ^o  the  will  (not  by  declaration  in  writing,  but  without 
disturbing  it,)  and  the  wife  dies,  and  her  representatives  bring  a  bill 
for  an  account,  insisting  that  the  wife  was  entitled  to  her  slmre  by 
the  custom,  and  that  her  husband's  will  was  void,  the  Court  has 

WAmb.54a657;  scealsoSVes.  sen,  S25.  and «fnx(/&rrf v.  Powell,  1  BaJl  & 
Bca.  1.        (c)  2  Dick,  463.        (rf)  2  Vcs.  sen.  525.        (r)  lb.  592;  see  also  667.«ilx 
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denied  that  relief  to  the  representatives  of  the  wife  in  several  cases ; 
because  her  enjoying  it  under  that,  was  an  evidence  of  her  assent, 
and  upon  that  principle  only,  not  to  disturb  things  long  acquiesced 
in,  in  families,  upon  the  foot  of  rights,  which  those,  in  whose  place 
they  stand,,  never  called  in  question^" 

In  determining  the  right  of  the  representatives  of  a  party  bounj||r 
lo  eleet,  and  who  has  accepted  benefits  under  the  instrument 
imposing  the  duty  of  election,  but  without  expressly  electing,  a. 
question  arises,  whether  they  can  make  compensation  to  the  parties 
affected  by  their  election,  and  place  them  in  the  same  situation,  a» 
if  those  benefits  had  not  been  received ;  for  if  they  can,  it  would 
seem,  in  cases  where  the  long  acquiescence  of  the  party  under 
whom  they  claim  would  not  be  considered  binding,  as  in  the  case 
put  by  Lord  Hardwicke,  that  the  representatives  will  be  at  liberty 
to  renounce  the  benefits  received,  and  elect  for  themselves«(/) — 
And  Sir  Thomas  Plumetj  in  the  case  of  Dillon  v.  Parkerj{g)  said 
that  it  was  the  disposition  of  the  Court  so  to  determine. 

In  the  case  of  Dillon  v.  ParTter.  under  a  marriage  settlement  in 
1741,  the  manor  of  TaUon  in  Worcesterahire^  a  house  in  Saliabwry* 
square^  Fleet-streety  and  a  farm  in  Tredington  in  the  county  of  Wor- 
cestefj  were  settled  upon  Sir  Henry  John  Parker  (or  li{&;  remainder 
to  his  firat  and  other  sons  successively  in  tail  male;  remainder  to 
himself  in  fee.  The  ii^sue  of  the  marriage  were  John  Parker  and 
two  daughters,  Catherine  (afterwards  married  to  Garstin,)  and  Mar^ 
garet  Sophia  (afterwards  married  to.  Strode.)  John  Parker  the  son 
being  seised  of  other  estates,  by  will,  dated  1760,  devised  them  to 
his  father  Sir  Henry  for  life ;  and  after  bis  decease  to  trustees  in  fee^ 
upon  trust  for  the  benefit  of  his  said  two  sisters  Catherine  and  Mar-- 
garet  Sophia^  and  their  issue.  He  also  devised  the  manor  of  Talton, 
the  house  in  Salisbvry'Squarey  and  the  farm  at  Tredington,  with 
other  property  by  name,  and  also  all  other  estates  whatsoever  which 
should  descend  or  come  to  him  from  his  father  to  his  two  sisters, 
Margaret  and  Ann  Parker  (daughters  of  Sir  Henry  hy  his  first  wife,), 
in  fee  as  tenants  in  common.  He  gave  all  the  residue  of  his  per* 
sonal  estate  to  his  father,  whom  he  appointed  sole  ^executor  if  he 
survived  him.  fiy  his  codicil,  he  devised  an  after  purchased  estate 
in  Tredington  to  his  father  in  fee^  and  released  his  portion  of  a 
bond  debt  due  to  him  and  his  two  sisters  Catherine  and  Margaret 
Sophia  from  his  father,  enjoining  his  sisters  to  forbear  any  proceed- 
ing thereon,  under  pain  of*  forfeiting  the  bequests  under  his  will. 
John  Parker  died  in  September  1769,  unmarried  and  without  issue. 
Sir  Henry  entered  into  possession  of  the  estates  devised  by  his  son, 
mortgaged  part,  and  possessed  himself  of  his  personal,  estate.  By 
his  will  dated  mNovernber  1769,  being  seised  of  the  reversion  in  fee 
tinder  the  settlement,  he  devised  the  settled  estates,  subject  to  a 
term  of  one  thousand  years  for  payment  of  his  debts  and  legacies,  to 
his  two  daughters  Margaret  and  Awn^  in  moieties,  for  life;  with  re« 
mainders  to  their  first  and  other  sons  successively  in  tail  male,  with 
ulterior  remainders  including  a  limitation  to  Six  fViUiafn  Parker  fox 
life,  aikd  to  his  first  and  other  sons  in  tail  male,  &c.     He  then  de- 

(/)  See  2  Bro.  C.  C.  5.    2  Scho,  &  Lef.  258. 
(g)  Next  suted»  1  Swanst  385. 
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vised  the  estates,  to  which  he  was  entitled  under  the  will  of  his  son, 
to  trustees,  to  the  uses  add  upon  the  trusts  before  limited  and  de- 
clared of  his  freehold  estates.  By  a  codicil,  he  limited  the  estates 
devised  to  his  daughters  Margaret  and  Ann,  in  the  event  of  their 
death  without  issue  male,  to  his  daughters  Margaret  Sophia  Strode 
and  Catherine  Garatin,  and  to  their  first  and  other  sons  in  tail  male, 
&c.  Margaret  and  Ann,  upon  the  testator's  death  in  1771,  entered 
into  pofesessioD  of  the  estates  devised  to  them  by  their  father  and 
brother.  ,Margaret  .devised  her  moiety  of  the  estates  devised  by  her 
brother  to  her  sister  Ann  in  fee ;  who,  after  her  death  in  1785,  en- 
tered into  possession  of  the  estates  devised  to  her  by  her  father, 
bnother,  and  sister ;  and  by  will,  in  1811,  devised  the  house  in  SiAiS" 
bury-square  to  John  Joseph  Dillon  in  fee ;  and  the  manor  and  manor- 
house  of  TaUony  and  the  farm  at  Tredington  to  Harry  Parker^  the 
ftither  of  Sir  WUliam  Parker,  in  fee,  and  appointed  Sir  fTtHtam  ex- 
ecutor with  a  legacy  of  5002.  and  John  Joseph  Billon  residuary  le- 
gatee. The  devise  to  Harry  Parker  lapsed  by  his  death  in  testa- 
trix's lifetime.  Ann  died  leaving  John  Joseph  DiUon  her  heir  at 
law,  who  filed  his  bill  against  Sir  William  Parker,  insisting  that  Sir 
Henry  Parker,  by  accepting  the  benefits  under  the  will  and  codicil 
of  John  Parker,  had  elected  and  bound  himself  to  conform  thereto, 
and  that  he  the  plaintiff  was  entitled  to  the  settled  estates.  He  also 
filed  a  supplemental  bill,  praying  that  the  defendant  might  elect  to 
take  under  or  against  the  will  of  Ann,  and  that  the  plaintiff  might 
be  quieted  in  the  possession  of  the  estates  at  TaUon  and  Tredington* 
One  of  the  questions  was,  whether  Sir  Henry  had  elected  to  take 
under  the  will  of  his  son  9*  and  another,  whether  Morgaret  and  Ann 
had  elected  to  abandon  their  rights  under  the  brother's  will,  and 
abide  by  their  father's  ?  For  the  defendant  it  was  stated,  that  the 
title,  under  which  the  plaintifi*  claimed,  if  it  then  existed,  existed 
forty-three  years  ago ;  and  it  was  urged  that  the  acts  of  Sir  Henry 
were  equivocal*  some  denoting  an  intention  to  take  under  the  will, 
others  against  it.  It  was  insisted  that  the  daughters  recognised 
their  father's  will,  by  acts  amounting,  if  not  to  election,  to  acquieds- 
cence  and  confirmation.  With  respect  to  the  election  of  Sir  fifenry. 
Sir  Thomas  Plumer  BBid,  he  felt  great  difiiculty  in  saying  Sir  Henry 
ever  meant,  or  even  thought,  he  was  boupd  to  elect ;  whether  his 
acts  would  have  concluded  him  had  his  daughters  insisted  during 
his  life  that  he  had  made  his  election,  was  a  very  different  inquiry ; 
but  it  might  be  doubtful,  whether,  on  his  death,  the  daughters  had 
any  further  right,  than  that  of  requiring  his  representatives  to  make 
their  election.  And  on  that  point,  afler  stating  the  disposition  of 
the  Court  before  noticed,  he  proceeded  thus :  '^  If,  therefore,  imme- 
diately on  his  death  it  had  been  contended  that  Sir  Henry  had  elect- 
ed, and  was  bound  to  relinquish  the  settled  estates,  it  would  have 
been  a  question,  whether  his  representatives  might  not  have  claimed 
a  right  to  make  their  own  election,  rendering  satisfaction  for  the 
benefits  which  he  had  enjoyed.  This  first  part  of  the  case  is  full  of 
difficulty.  The  plaintiff,  who  desires  the  Court  to  deprive  the  de- 
fendant of  his  legal  estate,  is  bound  to  establish  an  indisputable 
title ;  he  must  show  that  the  son  possessed  power  to  devise  the  es- 
tate, or  that  Sir  Henry  elected  to  abide  by  his  will ;  the  bill  is  not 
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framed  for  the  purpose  of  putting  Sir  Henry^a  repregeatatives  to 
election,  and  the  fact  of  election  by  him  is  negatived  by  his  will 
made  immediately  after  the  death  of  liis  son.  The  argument  which 
represents  lapse  of  time  and  acts  performed  as  conclusive,  ivithoiU 
.regard  to  intent,  is  subject  to  great  difficulties." 

Those  difficulties,  his  Honour  observed,  the  second  point  in  the 
case  rendered  it  quite  unnecessary  to  encounter;  and  he  decided 
that  the  daughters,  adult  and  competent,  by  a  series  of  explicit 
deeds,  had  assumed  the  estates  devised  by  their  father,  in  the  cha- 
racter of  tenants  for  life,  constituted  by  that  devise,  a  title  totally 
inconsistent  with  their  claims  as  tenants  in  fee  of  the  same  estates 
under  the  will  of  the  son.  In  regard  to  the  will  of  Jinn  ParheTj 
which  devised  the  Talton  estate  to  the  person  who  would  have  been 
entitled  to  it  under  the  will  of  Sir  Henry,  his  Honour  observed,  that 
it  might  be  said  to  show  a  disposition  to  abide  by  the  will  of  the 
son  ;  but  when,  in  so  many  transactions  with  third  persons,  the  daugh- 
ters had  recognized  their  title  as  devisees  for  life,  they  could  not, 
after  so  long  an  interval,  assume  another  character.  Neither  could 
the  plaintiff,  insisting  that  it  was  not  competent  to- Sir  Henry,  to 
claim  against  his  son's  will,  at  the  expiration  of  a  month  from  his 
death,  maintain,  that  in  1811,  after  the  lapse  of  forty  years,  ^nn 
Parker  might,  in  defiance  of  her  repeated  acts,  assert  her  claim 
under  the  will  of  the  son.  The  plaintiff's  bills,  except  so  much  of 
the  supplemental  bill  as  prayed  the  defendant  might  elect  under  or 
against  the  will  of  Ann  Parker,  "were  dismissed.  The  defendant 
elected  to  take,  against  the  will  of  Ann  Parker,  the  premises  in  5a- 
lisbxiry  Square,  therein  devised  to  the  plaintiff;  and  it  was  decreed 
accordingly,  that  he  was  bound  to  relinquish  the  legacy  of  5001. 
given  by  the  said  will;  and  to  account  for  her  personal  estate.(A) 

Sect.  VI.  Of  the  e^ect  or  consequences  of  election. 

It  remains  to  close  the  present  chapter  with  a  few  observations 
upon  the  effect  of  election,  where  the  devisee  elects  to  retain  his 
own  property  in  opposition  to  the  will,  by  which  the  testator  affects 
to  devise  it  to  a  third  person,  and  gives  other  property  to  him.  The 
cases  are  not  sufficiently  explicit  to  B,ui\^qjnze  any  general  rule,  nor 
indeed  is  it  possible  to  reconcile  all,  th6  numerous  dicta  to  be  found 
in  thb  books  upon  the  subject  under  consideration. 

In  Tibbiis  v.  TibbU8,{i)  Lord  Eldon  observed,  the  question  was» 
whether  the  defendant,  in  thp  event  of  his  electing  to  take  against 
the  will,  was  bound  to  forfeit  all  the  benefits  he  took  under  it,  or 
whether  he  was  only  to  make  a  compensation  to  the  plaintiffs  for 
what  the  testator  intended  them.  On  •  this  point  he  had  looked 
through  all  the  cases  with  great  attention,  and  they  contained  many 
dicta,  not  easily  reconciled.  Though  it  would  perhaps  be  too  much 
to  say,  that  that  should  be  the  rule  universally,  his  Lordship  thought 
the  case  before  him  was  a  case  for  compensation  only.  He  was  of 
opinion,  that  there  might  be  cases,  where  not  only  compensation  was 
to  be  made,  but  the  whole  was  to  be  given  up*.  He  thought  the  old 
principle  of  the  Court,  till  shaken  by  some  later  determinations,  was 
compensation,  but  it  had  since  been  shaken. 

(A)  The  judgmeQt  in  the  above  case  has  since  been  confirmed  by  Lord  Eldwi 
upon  appeal ;  ^e  1.  Jacobi  C,  C.  505.  (i)  1  Jacob,  Rep.  319. 
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The  above  question  leads  to  another:  if  the  recusant  devisee  do 
not  forfeit  aU^  of  coarse  (after  compensation  made  to  the  disappoint- 
ed devisee,)  he  retains  the  surplus;  but  if  forfeiture  of  all  interest 
under  the  will  be  the  consequence  of  electing  to  take  against  it, 
what  then  becomes  of  the  surplus^  Does  the  whole  property  so  for*, 
feitied,  or  onl^  part,  equal  in  value  to  the  property  retained  by  the 
recusant  devisee,  go  to  the  disappointed  devisee  9  For  if  only  a 
competent  part  goes  to  the  disappointed  devisee  in  the  way  of  com- 
pensation, then  the  surplus  must  devolve,  as  undisposed  of,  to  the 
testator^s  heir  at  law?  Upon  this  subject,  a  difference  of  opinion 
prevjiils:  some  appear  to  consider  that  forfeiture  of  the  entire  in- 
terest under  the  will,  ensues  upon  the  election  against  its  disposi- 
tions, and  that  the  property  so  forfeited  belongs  entirely  to  the 
disappointed  devisee. (ft) 

Others  are  of  opinion,  that  the  disappointed  devisee  is  only  enti- 
tled to  compensation,  and  to  that  extent  only  forfeiture  takes  place ; 
so  that,  after  compensation  is  made,  the  surplus  should  go  to  the 
recusant  devisee ;  for  whom  the  testator  originally  intended  it.  Mr, 
Swanston  supports  this  view,  and  thus  states  his  conclusion  from 
the  authorities  cited  in  his  valuable  annotation (/)  upon  the  subject; 
First,  that  in  the  event  of  election  to  take  against  the  instrument^ 
courts  of  equity  assume  jurisdiction  to  sequester  the  benefit  intended 
for  the  refractory  donee,  in  order  to  secure  compensation  to  those 
whom  his  election  disappoints^  secondly,  that  the  surplus,  after 
compensation,  does  Aot  devolve,  as  undisposed  of,  but  is  restored  to 
the  donee,  the  purpose  being  satisfied,  for  which  alone  the  Court 
controlled  his  legal  right. 

On  the  other  hand,  others  are  of  opinion  that  the  surplus,  after 
compensation,  does  not  go  to  the  recusant  donee,  but,  as  undisposed 
of,  in  consequence  of  the  forfeiture  of  all  interest  by  him,  devolves 
upon  the  testator's  heir  at  law. 

The  cases  considered  as  authorizing  the  conclusion  that  the  dis- 
appointed devisee  is  only  entitled  to  compensation,  beyond  which 
no  forfeiture  ensues,  and  that  the  recusant  donee  takes  the  surplus, 
are  cited  and  discussed  in  the  learned  annotation  before  mentioned, 
and  to  which  note  and  Ih^  case^,(m)  and  particularly  Streatfidd  v. 
Streatfiddy  the  Reader  is  referred,  as  rendering  any  detail  in  this 
place  unnecessary :  indeed  most  of  the  cases  are  cited  for  other 
points  in  the  course  of  the  present  chapter. 

The  argument  in  favour  of  the  conclusion  last  noticed  is,  that  it 
is  more  consonant  with  the  equitable  principles  of  the  Court,  upon 
which  the  doctrine  of  election  is  founded,  thaii  that  of  forfeiture ; 
the  interference  of  the  Court  being  only  justified  for  the  purpose  of 
making  compensation,  to  the  extent  in  value  of  the  loss  sustained 

(k)  Sued.  Pow.  385.  4th.  ed  (0  Reports,  Vol.  I.  p.  441. 

(m)  Webster  v.  Mitford,  2  Eq.  Ca.  Ab.  362.  1  Swanst  435.  449.  Streat/ield 
V.  Streatjietd,  Ca.  Tern.  Talb.  175.  1  Swanst  436.  447.  Bar  v.  Bor,  3  Bra  P.  C. 
ed.  Toml.  167.  jirdeaoife  v.  Btnnet,  2  Dick.  463.  1  Swanst  437.  LevriB  v. 
JKmg,  2  Bro.  C.  C.  600.  1  Swanst  438.  Fultena^  v.  Lord  Darlington^  2  Vei. 
544.  560.  3  ib.  385.  7  Bro.  P.  C.  530.  The  decree  and  subsequent  arrangement 
Mr.  Swanston  observes,  are  founded  not  upon  the  principle  of  forfeiture,  but  com- 
pensation. DoMhwood  V.  Peyton^  18  Yes.  49.  Xtord  Rancliffe  y.  FarkunM^  6 
I>owe,  149.  Xcr  V,  Wauchbfie,  1  Bligh,  1.  25.  IVelby  v.  WeJby,  2  Vca.  &  Bca: 
190,  191. 
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by  the  diBappointed  deriaee :  the  condition  imposed  by  the  will  upon 
the  recusant  devisecC,  being  satisfied  in  the  contemplation  of  the 
Court,  when  the  gift  to  the  disappointed  devisee,  though  defeated 
in  form,  is  accomplished  in  substance.  It  is  also  urged  that  the 
testator's  intention  to  benefit  the  recusant  devisee  is  not  to  be  over- 
looked, and  that  the  disappointment  of  the  devisee  in  the  form  of 
the  gift  intended  him,  does  not  afford  a  satisfactory  reason,  that,  on 
that  account,  the  disappointed  devisee  is  to  take  more  in  value  than 
the  gift  intended  him,  and  so  retain  the  wrplus  beyond  the  value  of 
the  compensation. 

The  Reader  will  find  the  authorities  conceived  to  authorize  the 
doctrine,  that  the  election  of  the  recusant  devisee  involves  a  forfei- 
ture of  aXl  interest  under  the  will,  and  that  the  surplus  after  satisfac- 
tion of  the  disappointed  devisee,  devolves  as  undisposed  of  to  the 
testator's  heir  at  law,  stated'  or  referred  to  in  a  valuable  note  by  Mr. 
Jacob,  in  his  edition  of  the  law  of  Husband  and  Jf1/6.(n)  The  ar- 
guments there  urged  in  support  of  total  forfeiture  and  its  conse- 
quences, suggest  that  the  doctrine  of  election,  being  founded  on  an 
implied  condition,  supposed  to  be  annexed  to  the  devise,  consistent 
adherence  to  principle  requires' that  the  consequences,  upon  breach 
of  that  condition,  should  be  .analogou8,(o)  to  those,  which  should 
ensue,  were  the  condition  actually  expressed  in  the  will ;  namely, 
forfeiture  or  relinquishment  of  the  estate  devised :  and  it  would  fol- 
low, that  the  estates  forfeited  would  descend  as  undisposed  of  to  the 
heir,  subject  to  the  charge  of  making  compensation  in  value  to  the 
disappointed  devisee,  so  that  the  surplus  would  be  retained  by  the 
heir.  It  is  further  suggested,  that  the  authorities,  in  speaking  ge- 
nerally of  compensation  for  a  loss,  have  proceeded -on  a  very  natural 
assumption,  that  the  property  given  by  the  will,  if  relinquished, 
would  not  be  more  than  sufiicient  to  make  compensation :  so  that 
the  event  of  a  surplus  was  not  therefore  contemplated,  and,  indeed, 
in  general,  is  an  event  so  improbable,  that  it  is  not  surprising  that  it 
should  not  .be  provided  for  by  the  decrees. 

It  is  again  remarked,  that  in  many  of  the  cases,  where  compensa- 
tion to  the  disappointed  devisee  is  mentioned,  the  person  electing 
to  take  against  the  will,  happened  to  be  the  heir  at  law;  and  that, 
therefore,  the  decree  that  the  recusant  donee  should  make  compefi' 
,sation  was  entirely  consistent  with  the  rule  of  his  forfeiting  all  in- 
terest under  the  will ;  since  the  devised  property  so  forfeited,  would 
devolve  upon  such  recusant  devisee  as  heir  at  law,  subject  to  the 
charge  to  be  made  thereout  for  compensation  :{p)  the  word  **  com- 
pensation," in  such  cases,  being  adopted  with  reference  to  what  the 
disappointed  devisee  was  to  receive,  rather  than  to  the  extent  of  the 
loM  by  the  recusant  donee.  In  further  support  of  the  doctrine  of 
entire  forfeiture  by  the  recusant  devisee,  and  against  the  rule  of 
compensation,  it  is  urged,  that  if  the  recusant  devisee  be  not  heir 
at  law,  his  taking  the  surplus  of  the  estate  devised  to  him  after  com- 
pensation made,  would  be  at  variance  with  the  frequent  language 

(h)  Vol.  I.  p,  566. 

(o)  fVebster  v.  MUford,  ubi  su/ira.    Wigg  v.  Wigg^  1  Atk.  383.  2  Freem.  ^B. 

Ifi)  Anon,  Gilb.  Eq.  Rep.  15.  Streatfieldy.  Streatfield^  TibbU9  v.  Tibbiu^  ubi 
Bufira,  JSTojjs  v.  Maraaunt,  2  Vem.  581,  Gilb.  £q.  Rep.  3.  £or  v.  £or,  ubi  ni- 
/kra, ;  see  also  an  analogous  case  as  to  peraonalty.    Rich  v.  Cockell^  9  Ves.  379. 
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of  the  Courts,  that  a  party  cannot  take  under  and  against  the  same 
instrument;  that  he  must  abide  by  the  will  in  Mo;{q)  that  he  can 
take  nothing  under  the  instrument  he  repudiates.(r)  If,  therefore, 
the  recusant  devisee  (not  being  the  heir)  should  be  permitted  at  the 
same  time  to  reject  the  dispositions  of  the  will,  and  as  devisee,  to 
retain  the  surplus  after  compensation  made,  instead  of  having  the 
option  of  either  of  two  estates,  he  will  be  choosing  the  whole  of  one, 
and  a  part  of  the  other. 

Again,  it  is  ingeniously  suggested,(«)  in  op]K)sition  to  the  recu- 
sant donee's  taking  the  surplus,  that  if  the  rule  of  election  permitted 
the  party  contravening  the  will  to  retain  the  property  given  by  it, 
subject  to  a  deduction  for  compensation,  there  would  be  little  se- 
curity in  any  case  for  the  performance  of  the  testator^s  intention. 
According  *to  either  rule,  the  election  is  of  course  against  the  will, 
when  the  property  given  by  it  is  less  valu/ible  than  that  which  the 
testator  attempts  to  give  away  from  the  party  having  a  paramount 
title.  If  it  be  more  valuable,  it  would,  according  to  the  rule  of  for- 
feiture, be  equally  of  course,  that  the  party  having  the  paramount 
title  would  elect  to  confirm  the  will.  But  upon  the  contrary  sup- 
/  position,  the  choice  would  be  indifferent  to  the  party  entitled  para- 
mount to  the  will  in  point  of  pecuniary  benefit.  If  he  took  under 
the  will,  he  would  be  entitled  to  the  larger  property ;  if  he  took 
against  it,  he  would  retain  the  smaller  property ;  and  the  difference 
would  be  made  up  to  him  by  his  receiving  the  surplus  value  of  the 
other.  No  benefit  could  be  gained  by  effectuating  the  intention, 
and  nothing  could  be  lost  by  defeating  it.  Hence,  upon  this  prin- 
ciple, a  knowledge  of  the  value  of  the  two  funds  would  not  be  es- 
sential to  enable  the  party  having  the  paramount  right  to  make  his 
election  with  safety.  By  electing  against  the  will,  he  would  in  every 
case  be  secure  from  loss ;  and  there  would  be  no  necessity  for  post- 
poning his  determination  till  after  the  accounts  were  taken,  and  the 
value  ascertained,  or  for  references  to  the  Master  in  cases  of  infants 
and  married  women.  The  force  of  the  last  observation,  it  is  con- 
ceived, must  be  admitted  in  support  of  the  rule  of  forfeiture ;  but 
although  it  should  be  thought  more  in  conformity  with  the  cases 
than  the  rule  of  compensation,  it  would  be .  impossible  by  any  hy- 
pothesis to  reconcile  all  the  decisions  and  dicta  upon  the  subject. 

The  above  discussion  relates  to  election  between  real  estates,  and 
does  not  immediately  apply  to  the  professed  subject  of  the  present 
work.  With  reference,  however,  to  election  between  legacies  of 
personal  estate,  although  the  question  respecting  the  surplus  is  not 
very  likely  to  occur,  it  would  not  be  proper  to  omit  the  subject  alto- 
gether. If  a  tenant  for  life  of  settlement  monies,  conceiving  him- 
self to  have  an  absolute  power  of  disposition,  affect  to  bequeath  the 
principal  to  a  stranger,  and  gives  the  person  entitled  under  the  set- 
tlement a  legacy,  exceeding  the  amouAt  of  the  settlement  monies, 
it  is  not  very  probable,  that  there  will  be  any  hesitation  in  the  cestui 
que  trust  of  the  settlement  monies  to  accept  the  legacy  ;  as  in  all 
probability  the  question  will  be  one  solely  of  calculation.     But  sup- 

(y}  3  P.  Will,  124.    2  Atk.  43.    2  Ves.  jun.  370. 

(ri  1  Bligh.  25.    2  Scho.  &Lef.  267 ;  see  the  cases  cited  by  Mr.  Jacob,  Hus- 
band and  Wife,  Vol.  I.  p.  573.  (»)  Law  of  Husband  and  Wife,  ib.  57 S,  n. 
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poiiag  that  for  oiber  considerations  connected  with  the  settlement 
monies,  but  not  susceptible  of  pecuniary  estimate,  the  cestui  que 
truft  should  elect  to  retain  his  interest  under  the  settlement,  and 
relinquish  the  legacy,  the  question  before  discussed  respecting  for* 
feiture  and  compensation  here  arises ;  namely,  whether  the  cestui 
que  trust  forfeits  all  the  legacy,  or  only  so.  much  ^b^b  will  be  equal  in 
amount  to  the  set^ement  monies^  so  as  to  make  compensation  to^e 
disappointed  Ic^gatee :  and  then  a  further  question  occurs,  if  the 
cestui  que  trust  forfeit  the  whok^  what  becomes  of  the  surplus;  does 
it  belong  to  the  disappointed  legatee,  or  fall,  as  undisposed  of,  intp 
the  residue?  The  arguments  before  urged  are  equally  applicable* 
Should  the  cestui  que  trust  rejecting  the  legacy,  likewise  be  the  re- 
siduary legatee,  if  forfeiture  of  ott  testamentary  benefit  ensues  his 
election,  the  Reader  will  observe  that  he  is  not  in  a  situation  analor 
gotts  to  that  of  the  heir  in  the  case  of  real  estate  ;  for  the  surplus  of 
the  personal  estate  cannot  devolve  upon  him  in  the  character  ofresi' 
tkuury  legaiee^  for  he  forfeits  all  interest  under  the  wilL 

The  preceding  discussion  perhaps  may  require  further  illustration: 
and,  Jbrst^  with  respect  to  election  between  two  devisees  of  redi 
estate.  If^  for  instance,  a  testator  devise  an  entailed  .estate  to  £., 
and  other  estates,  of  which  he  was  seised  in  fee,  to  v2.,  the  heir  in 
tail,  who,  jiotwithstanding  the  testator's  own  estates  exceed  in  pe- 
cuniary value  that  of  the  estate  tailj  elects  to  retain  the  entailed 
estate  against  the  will :  in  such  case,  with  reference  to  the  preced- 
ing observations,  assuming  that  forfeiture  does  not.  ensue,  the  recu- 
rant  devisee  will  take  the  surplus  of  the  deyised  estate,  subject  to 
the  compensation  U>  foe  made  to  the  disappointed  devisee.  But  as- 
suming that  forfeiture  of  all  the  interest  under  the  will  does  ensue, 
the  surplus  of  the  testator's  own  estate  descends  to  the  general  beir^ 
who  may  happen  to  be  ./£.,  and  who  would  be  bound  to  convey  Xo 
JB.y  the  dnappointed  devisee,  so  much  thereof  as  i^  equal  in  value 
to  the  entailed  estate  as  a  compensation  for  his  loss.  Thus  ji.  will 
retain  the  suf  plus  as  heir^  consistently  with  the  doctrine  of  forfei- 
ture ;  and,  tinder  the  circiunstances,  compensation  only  will  be  made 
by  him  to  the  disappointed  devisee.  If  the  heir  of  the  testator  were 
some  third  person,  then  j1.  the  tenant  in  tail  would  enthrely  forfeit 
the  estate  devised  to  him,  which  would  descend  to  the  heir,  subject 
to  the  trust  in  favour  of  tbd  disappointed  devisee,  to  whom  he  would 
be  bound  to  cpnvey  a  competent  part,  as  a  compensation  for  the 
entailed  estate  retained  by  the  recusant  devisee.(^) 

In  the  next  place,  with  regard  to  election  between  two  funds, 
where  one  of  them  is  a  mixed  fund  consisting  of  real  and  personal 
estate.  For  instancy  where  the  testator  not  only  devises,  as  in  the 
case  last  supposed,  real  estate  to  the  heir  in  taU,  but  gives  hitn  a 
jflgaey  of  WOl.  and  appoints  C.  his  residuary  legatee.  If  entire  fqr- 
feittire  be  the  consequence  of  the  recusant  devisee  eleictLng  against 
the  will,  the  tegacy,  it  ^would  seem,  woald  fall  into  the  residue,  while 
the  sorglps  of  .the  leal  estate  would  devolve  upon  the  he»r ;  but  jf 
the  same  person  were  heir  and  residuary  legatee,  the  legacy  would 
not  devolve  upon  him  in  the  latter  character,  but  would  go  to  the 

(0  See  716^(rrT.  TIMte,  Btrwt/IM  v.  ^trea(fiM,  ^Mm^ira. 
VOL.  II.  "•       3  L 
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next  of  kin  or  executors  according  to  circumstances.  The  Editor  is 
not  aware  of  any  case,  in  which  the '  next  of  kin  or  executors  have 
claimed  the  residue,  where  the  residuary  disposition  has  failed  in 
consequence  of  the  residuary  legatee  having  forfeited  that  interest 
under  the  doctrine  of  election. 

Upon  the  whole,  therefore,  the  following  questions  appear  to  be 
still  unsettled ;  namely,  whether  the  recusant  devisee  or  legatee 
forfeit  all  interest  under  the  will,  or  only  a  part  sufficient  to  make 
compensation  to  the  disappointed  devisee  :  and  if  forfeiture  of  the 
whole  take  place,  whether  the  surplus,  being  real  estate,  belong  to 
the  disappointed  devisee,  or  devolve,  as  undisposed  of,  to  the  heir. 

The  mode  of  carrying  into  effect  the  compensation  to  be  made  to 
the  disappointed  devisee,  varies  according  to  the  circumstances  of 
each  case,  or  the  arrangement  of  the  parties. 

Sometime  the  recusant  devisee  is  decreed  to  convey  the  whole  of 
the  property  devised  to  him,  to  the  disappointed  devisee,  as  in  the 
case  of  Ardesoife  v.  Bennet.    See  also  Vane  v.  Lord  Dungannon*(u) 

Sometime  the  recusant  donee  is  decreed  to  convey  only  part, 
equal  in  value  to  the  estate  devised  to  the  disappointed  devisee,  as- 
in  Bar  v.  Bor^{x)  or  to  pay  an  equivalent  in  value,  as  in  Tibbits  v. 
Tibbits.{y)  For  an  instance  of  the  pecuniary  value  being  paid  to 
the  disappointed  devisees  under  an  arrangement  between  the  par- 
ties, see  Pfdteney  v.  Darlington,{z) 

At  other  times,  the  interest  of  the  recusant  devisee  is  sequestered 
for  the  purpose  of  making  compensation,  as  in  Webster  v.  MUfordy{a) 
where  the  life  interest  of  the  widow  was  directed  to  be  applied  dur* 
ing  her  life  to  supply  the  deficiency  which  her  election  had  created ; 
and  in  Sfreatfield  v.  Stre<Ufield,{b)  the  rents  of  the  life  estate,  devis- 
ed to  the  heir  electing  against  the  will,  were  directed  (subject  to  the 
maintenance  of  the  heir  during  minority)  to  be  invested  during  his 
life  in  the  purchase  of  freehold  estates,  of  which  so  much  as  should 
be  equal  in  value  to  the  settled  estates  devised  to  the  testator's 
daughters  in  fee  should  be  conveyed  to  them,  and  the  surplus  to  re- 
main upon  the  trusts  of  the  will.(e)  See  also  Jjeuris  v.  K%ng.{d) 


CHAPTER  XXIV. 
Of  the  renduary  perianal  Estate. 

Whsbs  the  testator  names  a  residuary  legateej  he  will  be  entitled 
in  general,  not  oiily  to  what  remains  after  payment  of  debts  and  lega- 
cies, but  also  to  whatever  may  by-  any  casualty  happen  to  fall  into 
the  residue,  after  the  date  and  making  of  the  will.(a)  If  the  testa- 
tor neithejr  makes  any  disposition  of  the  residue,  nor  appoints  an  eze- 
cntor,  the  residue  belongs  of  course  to  the  next  of  kin.  JS  the  tes- 
tator makes  no  disposition  of  the  residue,  but  does  appoiqt  an  eze- 

(ii)  SScha  BcLeL  118.  (x)  Ubitufira.  (y)  Tb.  (z)  lb. 

M  Vbintftra,  (6)  lb.  (c)  Ubi  mifira.  (rf)  Hk 

(fl)  Bird  V.  Lt  Peurcy  15  Vca.  589.    Roberta  v.  Cooke^  16  Vea.  451.    Smiih  v. 

JPkzgerald,  3  Vea.  &  Bea.  3.    Leake  v.  Robmmm,  2  Men  v.  392.  Bland  v.  Lamb^ 

5  Mad.  412. 
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cotor^  the  right  to  Bucb  residire  legally  devolves*  upon  such  executor. 
Nevertheless,  if  the  testator's  intention  be  clearly  expressed  or  infe- 
rible  firom  the  wiil^  that  the  executor  shoul4  not  take  beneficiqUyy  he 
will  in  equity  be  held  atrustee/orthe  nefU  qf  kin;  and  the  residue 
will  be  distributable  amqng  them  according  to  the  statute,(&)  not- 
withstanding the  testator's  personal  estate,  had  he  died  intestate, 
would  have  been  distributable  according  to  the  customs  of  London 
or  York^  and  not  according  to  the  Statute  of  Distributions  :(c)  but 
if  there  are  no  next  of  kiii,  then  he  will  be  a  trustee  for  the  Crown. 
But  where  executors  are  appointed,  and  the  intention  to  exclude 
them  is  not  apparent  on  the  will,  nor  inferible  according  to.  the 
construction  of  the  Court,  there  the  legal  right  of  the  executors  will 
prevail. 

But,  although  the  will  raises  an  inference  or  presumption  in  fa- 
vour of  the  next  of  kin,  such  inference,  (unless  it  arises  from  express 
words,  or  unequivocal  demonstration  of  intention  to  impose  an  office 
'merely,  and  not  a  benefit)  will  not  preclude  the  executors  from  pro- 
ducing parol  evidence  to  rebut  such  presumption,  raised  in  favour  of 
the  next  of  kin  ;  nor,  in  such  case,  will  the  next  of  kin  be  prevented 
from  encountering  the  evidence  adduced  by  the  executor,  by  ether 
proofe  in  support  of  the  presumption  in  favour  of  them  the  next  of  kin. 
On  the  other  hand,  if  the  will  raise  no  inference  against  the  executor, 
and  in  favour  of  the  next  of  kin,  the  latter  will  not  be  allowed  to 
produce  evidence  against  the  executor's  legal  right.(d)  The  pre- 
ceding general  rules,  with  their  exceptions  and  other  details  closely 
connected  with  them,  will  be  discussed  under  the  following  arrange- 
ment : 

Sect.  I.  Rights  of  the*  residuary  legatee  to  the  residue  of  the 

testator's  personal  estate. 

1 . — Where  he  is  general  residuary  legatee, 

2. — Where  he  is  onlypartiaUy  residuary  legatee. 

First.  Where  the  residue  is  given  after  payment  of 

debts  and  legacies. 
Secondly.  Where  the  residue  is  only  (^  part  of  the 
testator^s  ^ects^  and  not  the  general  residue. 

tiECT.  II.  Rights  of  the  next  of  kin  to  the  undisposed  of  residue 

of  the  personal  estate. 
1 . — Where  a  legacy  is  given  to  the  sok  executor;  or  when 
two  or  more  executors,  and  equal  legacies  are  given 
to  thetn. 
A.—ulVoivnthstanding  legacies  are  also  given  to 

.  .next  of  kin. 
H.-rAnd  notwithstanding  the  executrix  is  the  wife 

qf  the  testator  J  or  other  near  relation. 
C. — Ufdess  what  is  given  to  the  wife  is  her  own 
property. 

{b)  22  &  23  Car.  2.  ch.  10.  explained  by  29  Car.  2  ch.  2a 

{c)  Wheeler  Y.  Sheer  Moteiy,  288.  302.  Jfaiton  v.  fVaiton,  14  Ve^  324.  WU- 
kin9(m  v.  Atkiruion,  1  Turn.  255.  FUzgehildy.  Fields  1  Rusf.  416.  423.  and  the 
cases  cited  by  Sir  John  Leach,  V.  C. 

{d)  Upon  the  subject  of  parol  eviience»  see  Vol,  I.  ehap.  6.  sect  3,  4. 
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D. — And  notwithstanding  the  legacy  to  the 

tor  is  reversionary. 
E. — But  otherwise,  if  the  reversionary  legacy  be 
contingent:  sed  qu. 
2, — fFhen  legacies  are  given  to  executors  for  care  and 

trouble. 
3. — When  executors  are  catted  executors  in  trust,  or  when 
the  residue  is  bequeathed  to  them  in  trust,  and  decla- 
ration of  trust  wholly  omitted. 
4. — Where  the  residue  is  bequeathed  to  executors  in  trust, 
and  the  trusts  are  not  sufficient  to  exhaust  the  whole 
fund. 

Secus,  where  executors  are  named  trustees  for 
specific  purpose  only. 
5. — Where  J  though  the  executors  are  not  called  executors 
in  trust,  the  testator  uses  other  expressions,  show- 
ing an  intention  to  impose  a  duty  on  them,  and  not 
to  give  a  benefit. 
6. — Where  the  residue  is  originaUy  gi^en  away,  and  the 
whole  or  part  lapBes. 
Secus,  where  specific  or  general  legacies  lapse: 
sed  qu. 
7* — Where  the  residue  is  attempted  to  be  disposed  of  by 
an  imperfect  instrument. 
Secus,  where  the  intention  to  dispose  (f  the  re- 
sidue is  uncertain. 
8. — JVhere  the  residue  is  bequeathed  to  the  executor  for 

life. 
9. — where  the  residue  is  bequeathed  to  the  executors  as 
tenants  in  common,  and  part  lapses. 
Secus,  where  given  to  them  as  joint-tenants. 
iO.-'^But  where  one  cf  several  executors  is  a  trustee,  all 
are  considered  so : 

JVbtwithstanding  the  property  be  an  estate  pour 
autre  vie  originaUy  granted  to  the  grantee^ 
his  executors,  fyc.  and  they  take  as  speciai  oc- 
cupants. 
1 1 . — But  where  there  are  no  next  of  kin,  the  Crown  enti- 
tled. 

Sect.  IIL  Rights  of  executors  to  the  undisposed  residue  of 

the  testator's  personal  estate. 

I. -^ Where  only  one  executor,  and  no  legacy,  or  where 
more  than  one  executor,  and  unequal  legacies. 
So  also  whether  the  legacies  are  specific  or  gens- 
raL 
3. — Where  legacies  to  nome  as^  none  to  the  other  executors. 
3. — Where  legacy  to  executor  is  an  exception  out  of  ano- 
ther legacy. 
To  the  above  may  be  added,  in  point  of  arrangement,  the  foHow- 
ing  iliftaBces  discussed  in  section  II : 

4. — Where  the  legacy  to  the  executor,  is  a  contingent  rever- 
sionary interest :  sed  qu. 
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5. — Whore  the  executor  ia  atilijf  nannfd  trustee  for  a 

cific  purpose, 
6. — Where  the  intention  to  dupose  tf  the  reridue  is  un* 

certain. 
7. — Wliere  the  residue  is  bequeathed  to  the  eoceoutore  as 

joint-tenants,  and  the  eheare  ef  one  or  more^  lapeingt 

survivee  to  the  rest. 

Sect.  IV.  Of  the  admissibility  of  parol  evidence. 

1. — By  the  executoTj  and  herein  qf  its  nature*      * 
2. — By  the  next  qf  kin. 

3. — Where  if^erence  of  intention  in  favour  of  the  next  qf 
kin  is  doubtful. 


Sect  L  Rights  of  the  residuary  legatee  to  the  residue  of  the 

testator's  personal  estate. 

And  firsts  where  the  residuary  legate  is  general  legatee,  he  is 
entitled  not  only  to  what  remains  after  payment  of  debts  and  lega- 
cies, but  also  to  whatever  may  by  lapse,  invalid  disposition,  or 
other  casualty,  fall  into  the  residue,  after  the  date  and  making  of 
the  will,(«)    • 

Thus,  in  Durour  v.  Motteux,{f)  Timt^hy  Motteux  devised  all  his 
real  estates  to  trustees,  to  sell  and  dispose  of  the  whole,  with  his 
personal  estate,  for  payment  of  his  debts  and  legacies,  and  perfor- 
mance of  his  will.  Among  other  legacies,  he  gave  12002.  to  be  in* 
vested  in  the  purchase  of  freehold  lands  for  charitable  uses ;  and 
directed  his  trustees  to  place  out  all  the  residue  of  his  estate  upon 
securities,  and  divide  the  same  among  several  persons.  The  legacy 
of  1200L  being  void  by  the  Statute  of  Mortmain,  the  question  was^ 
whether  it  should  go  to  the  heir  or  residuary  legatees  9  And  Lord 
Hardwicke^  C.  decided  that  it  belonged  to  the  latter ;  observing,  *'  I 
am  of  opinion,  the  money  that  should  arise  by  sale  of  this  real  estate 
is  turned  into  personal  by  the  testator,  and  so  intended ;  it  plainly 
appearing,  that  by  the  description  of  oU  his  personal  estate  he  meant 
to  include  the  whole  in  the  residue  ;  so  that  it  is  to  be  considered 
now  as  personal.  .  For  several  cases  in  which  this  Court  has  deter* 
mined  land,  directed  to  be  converted  into  money,  are  to  be  so  con- 
sidered ;  and  e  contra.  Then  it  comes  to  this :  a  will  is  made,  in 
which  several  legacies,  and  the  residue  of  the  personal  estate,  are 
given  away ;  one  of  the  personal  legacies  void  by  law.  The  Court 
cannot  say  for  that  reason,  contrary  to  the  express  will,  that  he  in- 
tended to  die  intestate :  for  giving  the  residue  over  includes  every 
thing,  let  it  fall  in  by  reason  of  that  legacy's  being  void,  or  lapsing 
by  dying  in  the  life  of  tlie  testator." 

In  KenneUy.  Abbott j(g)  a  marriage  ceremony  had  been  perform- 
ed between  Catherine  Hickman  and  Edward  LoveU^  whose  wife, 
unknown  to  Catherine  Hickmanj  was  living.  Under  a  power  in  the 
settlement  made  upon  that  occasion,  she  devised  her  copyhold 

{e)  Bird  v.  Le  Frvre,  15  Vcs.  589.  Rob^U  ▼*  Cooke,  16  Ves.  451.  Smith  t. 
FUzgeraid,  3  Ves.  Sc  Bea.  3.    Leake  v.  RobinMon,  2  Meriv.  393.    5  Mad.  413. 

( jT )  1  Ves.  sen.  320,  see  also  Oke  v.  Heath,  ntpra,  VoL  L  p.  337.  Andrmfti 
V.  Poiiblane,  and  CUrnielty.  LevUhwaite,  infra.  [g)  4  Yes.  SOS. 
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mtate  to  her  brother  Thomas  Mbatt  in  trutt  46  sell,  and  pay  but  of 
the  purchase  money  several  legacies,  and,  in  particular,  a  legacy  of 
1501.  to  her  husband  Edward  Lovdl.  The  testatrix  also  gave  her 
household  goodsi  plate^  furniture,  and  stock  in  husbandry,  to  her  said 
brother,  in  trait  to  sell,  and  apply  the  produce  to  a  particular  pur-> 
pose ;  and  as  to  the  residits  of  the  purchase  money  arising  from  the 
sale  of  her  copyhold  estate,  household  goods  and  furniture,  and  all 
the  rest,  residue  and  remainder  of  her  monies,  securities  for  monies, 
personal  estate,  and  effects  whatsoever  and  wheresoever,  that  she 
should  aie  .possessed  of,  interested  in,  or  entitled  to,  or  whereof  she 
had  power  to  dispose  by  will,  she  gave  to  her  niece  Betty  Kenndl, 
subject  to  her  debts  and  funeral  expenses.  The  question  arose  upon 
the  legacy  to  Edward  Lovellj  who  survived  the  testatrix,  whether  it 
were  void  ;  and,  if  so,  whether  the  residuary  legatee,  the  heir,  or 
the  next  of  kin,  were  entitled  to  it  ?  Lord  Mvanley,  M.  R.  de^ 
cided,  that  the  representative  of  Edward  Lovell  could  not  claim 
the  legacy,  on  account  of  the  gross  fraud  practised  on  the  testa- 
trix ;  that  the  real  estate  was  to  be  considered  converted  into  mo- 
ney ;  and  that,  part  of  it  not  being  well  disposed  of,  the  residuary 
clause  gave,  not  only  every  thing  not  expressly  disposed  of,  but  also 
every  thing  lapsed  or  by  any  means  not  disposed  of,  to  the  residuary 
legatee. 

Again  in  Cambridge  v.  R(ms,{h)  a*  testatrix  bequeathed  to  her 
niece  Martha  K:  Van  Mierop,  2000J.  four  per  cent,  annuities,  and 
also  her  plate,  diamonds,  jewels,  household  furniture,  linen,  wearing 
apparel,  and  any  old  coins  the  testatrix  might  be  in  possession  of  at 
tbe  time  of  her  death ;  she  then  gave  the  residue  of  her  property 
and  effects,  whether  in  money,  or  in  the  public  funds,  or  other 
securities  of  any  sort  or  kind  whatsoever,  to  be  divided  equally,  one 
moiety  whereof  she  bequeathed* to  her  neice  M.  K.  Van  Mierop. 
The  other  moiety  she  gave  to  the  defendant  Rous,  in  trust  to  invest 
in  the  public  funds,  or  other  securities,  and  to  pay  the  whole  of  the 
annual  dividends,  &c.  to  her  sister,  M.  K.  Van  Mieropj  for  life ; 
and  after  her  death,  to  the  testatrix's  niece,  Cornelia  Cambridge : 
and  at  her  decease,  to  her  children  (if  any,)  in  equal  proportions ; 
or  if  only  one  child,  the  whole  to  that  child  ;  and  the  principal  to 
be  paid  to  the  survivor  or  survivors  of  such  child  or  children  in 
equal  shares,  as  they  respectively  attained  twenty-one :  but  if 
Cornelia  Cambridge  should  die  leaving  no  child,  or  there  being 
such,  they  should  die  before  twenty-one,  then  she  directed,  that  the 
principal  of  the  aforesaid  moiety,  left  in  trust,  should  be  paid  to  her 
niece  M.  K.  Van  Mierop,  if  she  should  be  living  at  the  death  of  her 
sister  ComeKa  Cambridge  dying  without  children,  or  at  the  time  of 
the  decease  of  the  children  before  twenty-one :  but  should  her  niece 
M.  JT.  Van  Mierop  not  be  living  at  her  sister's  death,  or  at  the 
decease  of  the  children  as  before  mentioned,  the  testatrix  directed 
her  trustees  to  dispose  of  the  said  moiety,  in  the  same  manner,  and 
to  the  same  persons,  that  her  niece  M.  K.  Van  Mierop  should  have 
disposed  of  her  own  property  by  will.  -The  testatrix  then  proceeded 
in  this  manner ;  "  should  it  so  happen  that  my  niece  M.  JT.  Van 
Mierop  should  die  before  me,  I  then  will  and  direct,  that  the  whole 

(A)  8Vc8.  14-25.  • 
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residue^  of  my  propetty,  which  was  direttttd  lo  be  divided  in  equal 
mDieties,  should  go  altogether  in  trust  19  the  said  Tm  B*  iZoua»  his 
heirsasd  assigns,  to  be  held  by  them  in  Uust  for  the  purposes  as 
before  described ;  and  to  be  disposed  of,  both  ititerest  and  priscipal, 
in  the  same  manner,  and  in  the  same  way,  to  all  intwts  and 
purposes,  as  the  money  before  described ;  viz.  aft^r  the  decease  of 
my  sister  .Af..£.  Van  Mierop^  widow,  And. of  my  niece  ComAia 
Cambridge  without  children,  or  of  the  dec^e^ise  of  all  the  children 
of  my  said  niece  Cornelia  Cambridge  before  th^y  have  attained  the 
age  of  twenty-one,  the  whole  to  be  disposed  of  by  the  trustees  to 
tfa^  same  persons,  and  in  the  same  manner,  as  my  niece  M.  K.  Van 
Mietop  may  have  disposed  of  her  own  property  by  any  will  or 
testament  she  may  have  left."  M.  K,  f^an  Mierop,  the  niece,  and 
T.  B.  Rous  died  in  the  life  of  the  testatrix.  After  the  death  of  the 
testatrix,  Cornelia  Cambridge  took  out  administration  with  the  will 
annexed.  A  question  arose  whether  the  particular  legacies,  lapsed 
by  the  death  of  .Af.  K.  VanMierop^  fell  into  the  residue,  and  passedr 
by  the  residuary  clause  or  belonged  to  the  next  of  kin.  And  Sir 
friUiam  Grant,  M.  R.  decided,  that  they  passed  by  residuary  clause. 
His  Honour  observed,  '^  It  has  been  long  settled,  that  a  residuary 
bequest  of  personal  estate,  (for  it  is  otherwise  as  to  real,)  carries, 
not  only  every  thing  not  disposed  of,  but  every  thing,  that  in  the 
event  turns  out  not  to  be 'disposed  of:  not  in  consequence  of  any 
direct  or  expressed  intention,  for  it  may  be  argued  in  all  cases,  that 
particular  legacies  are  separated  from  the  residue,  and  that  the  tes- 
tator does  not  mean,  that  the  residuary  legatee  should  take  what  is 
given  from  him ;  no ;  for  he  does  not  contemplate  the  case ;  the 
residuary  legatee  is  to  take  only  what  is  left ;  but  that  does  not  pre- 
vent the  right  of  the  residuary  legatee.  The  testator  is  supposed 
to  give  it  away  from  the  residuary  legatee,  only  for  the  sake  of  the 
particular  legatee.  In  case  of  lapse  of  real  estate,  the  heir  at  law 
takes ;  but  in  the  case  of  personal  property,  the  residuary  legatee  is 
preferred  either  to  the  next  of  kin,  or  the  executor.  What  differ- 
ence is  there  here  9  There  is  nothing  to  distinguish  this  case.  The 
word  ^then^  carries  in  it  no  farther  than  the  word  'rmdne;'  which 
imports  '  after  the  legacies  antecedently  given.'  It  might,  therefore, 
be  contended  in  every  case.  Then  the  words  ^  whether  in  money, 
or  in  the  public. funds,  or  other. securities  of  any  sort  or  kind  whatso- 
ever,' are  adverted  to,  as  tending  to  show,  that  at  least  the  specific 
articles  were  not  included.  But  these  are  not  words  of  restriction ; 
they  are  rather  words  of  enlargement.  The  object  was  to  exclude 
nothing.  Such  an  enumeration,  under  a  ^  videlicet^*  a  much  more 
restrictive  expression,  has  been  held  only  a  defective  enumeration^ 
not  a  restriction  to  the  specific  articles.  This  is  only  a  common 
residuary  bequest ;  and  therefore  it  includes,  upon  settled  princi- 
ples, these  legacies  which  are  lapsed." 

It  is  unnecessary  to  cite  the  numerous  cases,  which  have  occurred 
since  the  last  decision,  in  proof  of  a  principle  so  well  established  as 
that  under  discussion.    Some  of  them  are  cited  below,(i)  and  we 

(0  Bird  v.  Lt  Fevre,  15Ves.  589.  Robcrfx.  Cooke,  16Ves.  451.  Smithy. 
FUzgeraidt  3  Yes.  &  ^a.  3.  JLeake  v.  Robimon,  3  Meriv.  392.  Ltg:ge  v.  ^^^^ 
1  Turn.  365.  in  notes,  infra^ 
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sbdl  close  the  preseat  divuion  by  the  case  of  Bland  v.  Lambi{k)  «n 
instance  of  the  bequest  passing  property  acquired  by  the  testator 
subsequently  to  the  date  of  his  will. 

There  Thomas  ^bmd  by  his  will,  stating  himself  to  be  possessed 
of  two  sums  of  stock  amounting  together  to  63,O00{.  gave  legacies 
to  tbe-whole  amount;  and,  after  bequeathing  certain  specific  arti- 
clesy  concluded  thus :  "any  thing, that  I  ha?e  forgot,  I  leave  at  the 
disposal  of  Mrs.  Bland;  all  my  wines  are  hers."  Mrs.  Blonde  who 
was  also  a  legatee  of  lOOOZ.  a  year  for  her  life,  died  before  the  tea* 
tator ;  who  afterwards  made  a  codicil  containing  the  following  words^ 
*'  I  may  have  forgot  many  things  such  as  money  due  to  me  from  ffo* 
vernment,  <&.c.  If  such  there  is,  it  is  to  be  thrown  into  the  lump  for 
the  benefit  of  the  legatees,  \o  be  paid  to  them  in  proportion."  The 
testator  before  his  death,  acquired  further  property  to  a  large  amount 
by  the  death  of  a  relation.  A  question  ^uose  between  the  legatees 
and  the  next  of  kin,  whether  the  codicil  amounted  to  a  general  re^ 
sidoary  bequest,  and  would  therefore  embrace  this  particular  pro- 
perty. And  Sir  Jo&n  Leachy  V.  C.  decided  that  the  residue  did 
mclude  it,  observing ;  "  The  question  is,  not  wliat  the  testator  had 
in  his  contemplation,  when  he  made  his  codicil,  but  what  the  words 
he  has  used  will  embrace,  according  to  their  ordinary  sigoificatioo, 
which  must  prevail,  unless  qualified  by  other  expressions  in  the  ip- 
strument.  A  testator,  when  he  gives  his  residue,  may  contemplate 
only  the  actual  state  of  his  property  at  the  time,  and  may  mean  to 
give,  and  may  think  he  is  giving  next  jto  nothing ;  but  such  rest- 
duary  legatee  will  nevertheless  take  an  after  acquired  million." 

From  this  decision  there  was  an  appeal, (/)  to  Lord  Eldon,  C.  who 
expressed  his  opinion  in  favour  of  the  judgment  of  Sir  John  Leach  ; 
remarking  that  he  must  follow  the  rule  of  law ;  as  he  did  not  find 
any  expressions  sufficiently  definite,  to  justify  him  in  deciding  that 
the  residuary  clause  should  only  have  a  limited  effect.  Jn  the  course 
of  his  judgment,  his  Lordship  thus  stated  the  general  rule  upon  the 
subject  under  discussion ;  "  Although  the  general  dpctriae  of  the 
Court  is,  that  if  a  person  gives  all  the  rest  of  his  personal  estate  or 
property,  such  a  gift  will  not  only  pas6  that  which  he  then  has,  but 
that  which  may  tiecome  his  property ;  and  it  will  operate  even  in 
this  singular  way,  that  although  a  testator  mav  pvobabl v  have  meant 
to  pass  nothing,  but  what  he  had  at  the  time  of  his  wilt,  (which  alone, 
according  to  the  common  sense  of  tl^  expression,  can  be  called  his 
tnroperty,)  yet,  if  at  the  time  of  his  death  he  has  not  a  single  particle 
of  Uiat  prbperty,  and  has  afterwards  acquired  other  property,  this 
last  property  will  pass  under  the  words  of  my  property.  The  Courts 
have  held,  whether  on  satisfactory  grounds  or  not,  \b  another  ques- 
tion, that  where  a  person  gives  all  nis  property,  it  shows  that  he  did 
not  mean  to  die  intestate ;  and,  not  meaning  to  die  intestate,  as  to 
what  he  had  at  the  time  of  making  his  will,  they  have  inferred, 
that  he  did  not  mean  to  die  intestate,  as  to  what  he  should  have  at 
the  time  of  his  death.  This  rule  has  sometimes  operated  with  great 
hardship,  and  directly  contrary  to  the  intention  of  the  party  ^  but, 
notwithstanding  that,  it  has  been  allowed  to  prevail." 

• 

{k)  5  Mad.  412.  (/)  2  Jac.  fc  Wal.  399. 
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In  the  recent  case  of  Fleming  y.  BurrowSy{m)  the  reader  will  find 
an  instance,  wherein  the  .words  ^'what  else  I  may  tl«en  be  possessed 
of  at  my  decease,"  were  considered  to  pass  the  general  residuary 
estate  to  the  legatee,  though  followed  by  specific  bequests  and  de- 
vises to  him,  and  by  gifts  of  general  legacies  to  several  other  persons. 

2.  Where  the  legatee  is  not  generMy,  but  only  partuMy  residuary 
legatee,  he  will  not,  in  that  character,  be  entitled  to  any  benefits 
from  lapses,  though  very  special  words  are  required  to  take  a  bequest 
of  the  residue  out  of  the  general  rule^n) 

And,  firsts  where  it  appears  the  testator  intended  the  residuary 
'legatees  should  have  only  what  remained  afterpayment  qf  legacies. 

Of  this  class,  is  the  case  of  Sir  Jermin  Davers  v.  Sir  Jermin 
Dewes,{o)  Henry  Lord  Dover ,  being  seised  of  the  manor  and  ma- 
nor-house of  Cheevely,  and  possessed  of  effects  there,  and  plate  of 
great  value,  by  his  will  appointed  Folkes  and  other  persons,  since 
deceased,  his  executors,  and  gave  Folkes  2001,  for  this  trouble.  He 
gave  all  his  plate  to  his  wife  for  life,  five  thousand  ounces  of  which 
were  to  be  at  her  disposal ;  and  declared  he  intended  to  dispose  of 
the  residue  of  his  estate  by  codicil.  He  then  gave  Cheevely  house 
to  his  wife  for  life,  declaring  he  would  dispose  of  the  goods  and  fur- 
niture there,  afler  his  wife's  death,  by  a  codicil  to  his  will ;  and  he 
gave  the  residue  of  his  personal  estate  whatsoever,  not  before  dis- 
posed of,  or  reserved  to  be  disposed  of  by  his  codicil,  to  his  wife. 
The  testator  made  two  codicils,  without  disposing  of  his  goods  and 
furniture  in  Cheevely  house,  or  of  the  surplus  of  the  plate,  and  died 
leaving  nephews  and  nieces.  A  question  arose,  whether  the  goods 
and  furniture  in  Cheevely  house,  and  the  surplus  of  the  plate,  be- 
longed to  the  testator^s  widow^  as  residuary  legatee,  or  to  the  next 
of  kin,  or  to  Folkes^  the  surviving  executor.  And  Lord  Kingt  C, 
'  said^  that  those  articles  were  undisposed  of  by  the  will,  and  should 
^0  to  the  next  of  kin,  according  to  the  Statute  of  Distributions ;  that 
It  was  plain  the  testator  did  not  intend  they  should  pass  by  the  will, 
but  reversed  them  to  be  disposed  of  by  a  subsequent  codicil ;  and 
that,  if  it  were  admitted  that  the  testator  did  not  intend  to  dispose 
of  them  by  the  will,  his  lady,  as  residuary  legatee,  could  not  thereby 
be  entitled  to  them ;  because  the  devise  of  the  surplus,  as  penned, 
was  very  strong  against  his  giving  her  the  residue  of  the  personal 
estate,  not  thereby  otherwise  disposed  of,  or  reserved  to  be  disposed 
of  by  the  codicil ;  that  the  goods  in  question  were  reserved  to  be 
disposed  of  by  the  codicil,  and  therefore  could  not  pass  by  the  be- 
quest of  the  residue  in  the  will.  With  respect  to  the  claim  of  the 
surviving  executor,  his  Lordship  said,  that  as  Folkes  had  an  express 
legacy  of  200Z.  for  his  trouble,  and  the  rest  of  the  |>ersona]  estate 
being  disposed  of,  or  at  least,  intended  so  to  be  by  the  codicil,  he 
was  plainly  to  be  considered  but  as  an  executor  in  trust. 

Again,  in  Attorney  General  v.  Johnstone,(p)  the  testator,  resident 
in  Hamburghy  among  other  legacies,  gave  20,0001.  to  be  invested  in 
the  purchase  of  lands  for  the  benefit  of  a  charity  -,  and,  after  other 

[m)  1  Russell,  376 ;  see  a^ao  Heame  v.  Wiggmtm^  6rMad.  119. 

[n)  2  Jac  &  Wal.  40d.  per  Lord  Eldtm.  (o)  3  P.  WiU.  40. 

()  AmbL  577 ;  see  also  Baker  v.  HaU,  12  Vcs.  497.    Mtbett  v,  Murray, 
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iegacies,  disposed  as  follows :  ''  To  the  hospital  called  Gasthcuses^ 
also  in  the  city  of  Hamburghy  lOOZ.  sterling ;  that  is,  if  there  remain 
enough  of  my  personal  estate  to  satisfy  it ;  but,  if  not,  or  in  case 
there  remain  but  little,  then  the  100{.  to  the  Gasthouses  shall  not  be 
paid ;  and  the  small  remainder  of  my  personal  estate  shall  be  left  to 
my  executor  to  dispose  of  in  favour  of  charity  schools  in  Hamburgh^ 
as  he  shall  think  proper;  so  as  it  is  likewise  my  will,  that  if  my 
personal  estate  shall  sufficiently  reach  towards  satisfying  all  the 
legacies  by  me  bequeathed  and  above-mentioned,  that  my  said  execu- 
tors shall  also  dispose  of  the  remainder  in  favour  of  charity  schools 
in  Hamburgh  in  manner  before  expressed."  Upon  a  question  be« 
tween  the  magistrates  of  Hamburghy  as  guardians  of  the  charity 
schools,  and  the  testator's  next  of  kin,  as  to  which  of  tbbm  the  cha* 
rity  legacy  of  20,000i.,  void  by  the  Statute  of  Mortmain,  belonged, 
it  was  contended  on  the  part  of  the  former,  that  they,  as  residuary 
legatees  were  entitled  to  it,  upon  the  principle  that  the  residuary 
bequest  would  include  not  only  what  was  origincdlyy  but  also  what 
by  subsequent  accidents  became  undisposed  of.  Lord  Camden  C, 
decided  against  the  claim  of  the  residuary  legatees;  observing, 
"  The  rule  is  very  true  in  general,  that  the  residue  takes  in  lapsed 
legacies ;  the  rule  as  to  the  real  estate  is  otherwise.  But  then  the 
residuary  legatee  must  be  a  general  legateey  to  take  every  thing  that 
does  not  pass  by  the  will.  If  the  testator  had  circumscribed  and 
confined  the  residue,  then  the  residuary  legatee,  instead  of  being  a 
general  legatee,  becomes  a  specific  legatee.  If  the  testator  had 
said,  none  of  the  legacies  shall  on  any  account  fall  into  the  residue, 
it  would  have  excluded  the  charities  from  taking  the  lapsed  legacies. 
This  is  proved  by  the  case  cited. (9)  His  intention  appears  strong 
in  this  case  to  confine  the  residue  to  what  should  remain  of  his 
money  c^er  the  other  legacies  paid.  If  there  should  not  be  suflSotent 
to  pay  lOOl.  to  the  Gasthouses,  then  he  .gives  that  pittance  to  the 
charity  schools  as  a  residue ;  or  if  there  should  be  enough,  and  a 
little  more,  then  he  gives  that  little  overplus  to  the  charity  schools. 
He  clearly  meant,  that  the  charity  schools  should  take  nothing  but 
a  small  pittance,  if  any  such  pittance  should  be  left.  I  look  upon 
the  residuary  devise  to  be  specific,  contingent,  and  conditional;  that 
is,  <  in  case  my  estate  turns  out  to  pay  all  my  other  legacies,  (which 
it  has  not)  and  there  should  be  a  little  more,  then  I  gave  that 
little.'(r) 

2.  We  may  in  the  next  place  observe,  that  it  sometimes  happens 
that  a  testator  appoints  a  residuary  legatee  of  a  partial  residue,  and 
not  of  the  general  undisposed  of  surplus  of  his  personal  estate,  in 
which  case,  of  course,  the  residuary  legatee  of  such  partial  residue 
will  not  be  entitled  to  lapsed  interests  falling  into  the  general  resi- 
due. As,  where  a  testator  directs  a  certain  leasehold  house,  and 
the  furniture  and  effects  thereto  belonging,  to  be  sold,  and  out  of 
the  produce  certain  legacies  to  be  paid,  adding  words  to  this  effect, 
"  if  any  thing  remains,"  or,  "what  is  left  to  B.;"  in  such  case  B.  will 
only  be  entitled  as  residuary  legatee  of  the  fund  specified,  and  not 
of  the  genera)  residue. 

7)  Last  case. 

SeeaUoJEM^y.  JEEii//,  12  Ves.  497;  iiaoMibeUy.  Murray, S  VtM.  149. 
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Of  this,  the  case  of  Otmnanney  v.  Butcher j  {s)  ia  an  illustration ; 
there  the  testator  beqaeathed  to  Sir  lyands  M.  Ommanney  and 
Jlndrenv  Edge  unequal  legacies  of  stock  ;  and  after  several  legacies 
to  charities,  requested  Sir  F.  M,  Ommanney  and  t^.  Edge  to  be  the 
executors  of  his  will,  and  gave  them,  as  such,  one 'hundred  guineas 
each.  The  testator  then  directed  his  books,  jewels,  plate,  and 
household  furniture,  to  be  sold  ;  and,  after  desiring  his  clothes  to  be 
'  divided  among  his  servants,  and  giving  to  several  persons,  among 
whom  were  his  executors,  five  guineas  each  for  a  ring,  he  continued, 
"  in  case  there  is  any  money  remaining,  I  should  wish  it  to  be  given 
in  private  charity."  The  question  was,  who  wtis  entitled  to  the 
residue.  The  Master  of  the  Rolls  was  of  opinion,  that  the  executors 
could  not  take  the  residue  for  their  own  use,  equal  legacies  being 
given  to  them,  and  given  to  them  as  executors ;  that  the  clause,  '*  in 
case  there  is  any  money  remaining,  &c."  did  not  apply  to  the  gene- 
ral residue  ;  and  that  the  bequest  to  private  charity  was  too  indefi- 
nite to  give  the  Crown  jurisdiction,  or  to  enable  the  Court  to  exe- 
cute the  trust,  and  consequently  that  the  sum  went  to  the  next 
of  kin. 

The  case  ofLegge  v.  ^sgiU^  cited  in  the  last  case,  and  reported 
in  a  note  thereto,(^)  is  an  instance  where  words  in  a  will,  "I  believe 
there  will  be  siifficient  money  left  to  pay  my  funeral  expenses,"  and 
in  the  codicil,  the  words  "  if  there  is  money  left  unemployed,  I  de- 
sire it  may  be  given  in  charity,"  were  held  to  pass  the  general  resi- 
due, which  included  the  sum  of  2500{.  trust  monies,  in  which  the 
testatrix  had  a  vested  reversionary  interest,  subject  to  be  devested 
by  her  mother's  appointment. 

The  Reader  is  here  referred  to  chapter  IX.  sect.  2,  where  the 
rights  of  the  residuary  legatee  to  the  nett  produce  arising  from  the 
sale  of  real  estate  were  discussed. 

Sect.  II.  Rights  of  the  next  of  kin  to  the  undisposed  of  residue 

of  the  personal  estate. 

We  proceed  to  consider  the  rights  of  the  next  of  kin  to  the  i^esi- 
due  of  the  personal  estate  undisposed  of  by  the  testator. 

Although  the  executor  has,  prima  facky  the  legal  right  to  the 
residue  undisposed  of,  courts  of  equity  have,  in  many  instances,  in- 
terfered to  prevent  the  executors,  in  that  character,  from  deriving 
any  benefit  from  their  legal  right,  where  the  least  inference  could 
be  collected  from  the  will,  that  the  testator  did  not  intend  them  any 
advantage  or  emolument  by  the  appointment  to  that  office.  It  may, 
however,  be  thought  questionable,  whether  such  interference  (al-. 
though  done  with  a  view  to  effectuate  the  intention  of  particular  per- 
sons) has  not  been  attended  with  greater  inconvenience  to  society, 
from  the  multiplication  of  suits,  and  the  uncertainty  and  intricacy 
of  the  law  upon  the  subject,  than  would  have  occurred  if  the  plain 
legal  rule  had  been  allowed  to  prevail  without  exceptions. 

It  may  be  inferred  from  the  case  of  Hills  v.  Brewer ^{u)  that  courts 
of  equity,  in  their  early  attention  to  this  subject,  were  delicate  about 
infringing  the  rule  of  law  upon  particular  circumstances.  In  the 
case  alluded  to,  a  person,  by  will,  after  bequeathing  several  legacies, 

(«)  1  Turn.  260.  Bufira,  Vol.  II.  p.  182.  (r)  P.  365.  (u)  2  Vcm,  104w 
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appointed  twoperstmSy  not  related  to  him,  executors.  The  testator 
lived  many  years  afterwards,  and  had  several  children  born  subse- 
quently to  the  making  of  his  will,  but  died  without  revoking,  alter- 
ing, or  republishing  it.  The  bill  was  filed  to  make  the  executors 
trustees  of  the  residue  undisposed  of  for  the  next  of  kin ;  but  the 
then  Lords  Commissioners  refused  to  declare  the  executors  trustees, 
and  dismissed  the  bill  without  costs.  If  slight  circumstances  had 
then  been  allowed  to  devest  the  legal  right  of  the  executors,  (he 
above  case  might  have  been  considered  favourable  for  such  inter- 
ference, as  the  executors  were  strangers,  and  the  claimants  the 
children  of  the  testator,  in  whose  behalf  a  reasonable  inference  of 
intention  might  have  been  raised,  sufficient  to  convert  the  executors 
into  trustees. 

But  many  cases  having  arisen  respecting  the  claims  6f  the  execu- 
tors and  next  of  kin  to  the  undisposed  residue,  several  distinctions 
have  been  established  in  favour  of  the  next  of  kin  ;  to  which  the 
Reader's  attention  will  be  directed  in  the  present  section^ 

1.  And^r^,  if  there  be  one  executor,  and  a  general  or  specific 
legacy  given  to  or  in  trust  for(a;)  that  one :  or  if  there  be  two  or  more 
executors,  and  equal  legacies  be  given  to  them,  as  executors ;  such 
bequests  have  been  considered  evidence  of  intention,  to  exclude 
them  from  taking  the  surplu»  beneficially  ;  upon  the  reasoning  that 
the  gift  of  part  of  the  residue  is  inconsistent  with  the  intention  to 
give  the  whole ;  and  notwithstanding  the  legacy  is  a  reversionary 
interest;  though,  if  it  be  likewise  ^mtinge^f  it  seems  that  it  wiU 
not  exclude  the  executor.     Sed  qu. 

In  Foster  v.  Muntyiy)  John  Markham  bequeathed  particular  le- 
gacies to  his  children  and  grandchildren,  and  ICI.  a  piece  to  Munt 
and  Symonds^  whom  he  made  executors,  for  their  core.  The  sur- 
plus being  50001.  and  upwards,  the  question  was,  whether  the  sur- 
plus should  be  a  trust  for  the  children,  or  go  to  the  executors  ?  And 
It  was  decreed  a  trust  for  the  children. 

In  Lord  Bristol  v.  Hunger/ord^^z)  Sir  WUliam  BasSett  devised 
Ia]!idB  to  be  sold  for  the  payment  of  his  debts,  and  directed  that  the 
surplus  should  be  deemed  part  of  bis  personal  estate,  and  go  to  his 
^xectitors ;  and  he  gave  to  his  executors,  1001.  a  piece  as  a  legacy. 
The  question  was,  whether  the  executors  should  have  the  surplus  to 
their  own  use,  or  should  distribute  according  to  the  Statute  of  Dis- 
tributions. And  Sir  John  TrevoTy  M.  R.,  determined,  that  by  the 
gift  of  the  legacies,  the  executors  were  converted  into  trustees  of 
the  residue  for  the  next  of  kin. 

In  Southcoi  v.  Wdtson,{a)  the  bill  was  filed  for  an  account  of  the 
personal  estate  of  General  PuUeney,  undisposed  of  by  his  will ; 
whereby  he  gave  several  annuities  out  of  his  stock  in  the  funds ; 
f  nd,  among  the  rest,  to  ^nn  Watson,  an  annuity  of  400/.  payable 

Juarterly  ;  and,  after  directing  that  the  dividends  due  on  his  public 
pinds  or  securities  should  be  invested  in  stock  by  his  executrix,  as 
a  farther  security  for  the  annuities,  the  testator  bequeathed,  after 
the  deaths  of  the  annuitants,  all  his  stocks  and  securities  what- 
soever to  WiUiam  PuUeney,  in  trust  for  bis  son  fVUUam;  and  such 

Cx)  2  Atk.  46.  (y)  1  Vcni.  473, 

(z]  Pre,  Ch,  61.    3  P.  WiiL  194.  S.  C.  in  note.  (a)  3  Atk.  336. 
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foonger  som  as  he  should  leave  at  his  death,  share  and  riiare 
alike ;  and  if  but  one,  to  that  one.  The  will  then  proceeded : 
**Jt0m,  I  give  to  ^nn  Watson  all  my  household  goods  and  furni- 
ture (except  what  is  hereinafter  excepted),  and  all  my  plate,  linen, 
watches,  jewels,  and  clothes,  whatsoever ;  and  I  declare  the  said 
Jinn  Watson  sole  executrix.  The  exception  was  of  two  -pictures  to 
the  Duchess  of  Montague^  and  another  to  some  one  else.  Lord  Hard- 
vAcke  decided,,  that  the  personal  estate  undisposed  of  belonged  to 
the  next  of  kin ;  in  the  course  of  his  judgment  observing,  ^'  The  plain- 
tiff and  some  of  the  defendants  insist,  that  the  executrix  was  exclud- 
ed from  the  surplus,  by  several  legacies  being  given  to  her,  and  that 
any  one  of  them  would  have  been  sufficient  to  bar  her.  First,  as 
to  the  4001.  annuity ;  if  it  rested  upon  that,  it  would  admit  of  great 
doubt,  for  the  first  payment  is  hot  to  begin  till  the  first  quarter  day 
after  the  testator's  death.     So  that  if  she  had  proved  the  will,  and 

Iet  died  before  that  quarter  day,  she  would  not  have  been  entitled, 
t  is  charged  too  upon  a  fund  which  is  liable  to  other  legacies; 
therefore,  the  annuity  arises  by  way  of  charge  upon  a  legacy  or  by 
way  of  exception  out  of  it,  like  the  case  of  Lady  GranviU  v.  The 
Duchess  oi  Beairfort.{h)  If  given  out  of  the  general  residue,  indeed, 
it  might  have  been  a  bar ;  because,  otherwise  it  would  have  been 
giving  ott,  and  scme^  which  is  an  absurdity.  Next  as  to  '  house- 
hold goods  and  furniture,  and  all  my  plate,  linen,  watches,  jewels, 
and  clothes:'  this  is  a  bequest  of  specific  things,  though  under  a 
general  description.  But  yet  I  am  of  opinion  she  is  excluded  of  the 
residue.  Several  objections  have  been  made.  First,  that  though  a 
pecuniary  legacy  will  exclude  executors,  yet  a  specific  one  will  not, 
and  several  cases  have  been  cited  for  this  purpose ;  and  it  has  beien 
said,  that  the  testator  might  intend,  that  in  case  there  should  be  a 
deficiency  of  the  surplus,  she  should  be  secure  of  the  specific  lega- 
cies. This  reasoning  would  prove  too  much  ;  it  would  hold 
almost  as  strongly  in  the  case  of  a  pecuniary  legacy,  for  it  might 
be  said  the  testator  intended  his  executor  should  take  something  at 
all  events,  and  not  depend  merely  upon  the  sufficiency  of  the  sur- 
plus." 

In  Fdrrington  v.  Knightly jic)  Anthony  Uptony  by  will  written  by 
himself,  declared  as  to  his  personal  estate,  if  he  left  any,  that  he 
gave  502.  to  his  brother  A.^  501.  to  his  nephew  J3.,  and  made  A,  and 
]d.  executors;  and  gave  20«.  a  piece  to  others  of  his  relations, 
several  of  whom  were  his  brothers,  nephews,  and  nieces ;  and,  as 
such,  his  next  of  kin,  in  equal  degree,  within  the  Statute  of  Distribu- 
tion ;  after  which  the  testator  abruptly  broke  off,  without  saying, 
^  in  witness  whereof,"  dtc.  or  signing  the  will,  or  disposing  of  the 
surplus,  which  amounted  to  about  12001.  The  persons,  who  were 
in  equal  degree  of  kindred  with  the  executors,  filed  the  bill  to  have 
their  shares  of  the  surplus  according  to  the  statute.  Lord  Parker ^ 
C,  in  giving  judgment  in  favour  of  the  next  of  kin,  observed,  ''  An 
executor,  from  his  name,  is  but  a  trustee ;  he  being  to  execute  his 
testator's  will,  and  therefore  called  an  executor.  In  the  present 
case  the  testator  is  not  to  be  looked  upon  as  dying  intestate,  but  to 
have  made  the  executor  a  trustee  of  the  surplus."    His  Lordship 

{b)  3  Vcm,  648.  wpra.  (c)  1  P.  Will  544, 
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farther  remarked,  **  Thig  differs  from  other  cases,  hj  reason  that 
the  will  seems  to  be  left  incomplete.  It  had  been  natural  for  any 
testator,  especially  for  a  lawyer,  as  this  was,  to  have,  said,  ^  In  wit- 
ness whereof  I  have  set  my  hand.'  And  this  will,  though  it  has  a 
date,  yet  it  is  not  signed,  nor  has  it  the  usual  conclusion,  so  that 
probably  if  the  testator  had  not  been  interrupted,  he  would  have 
gone  on  and  disposed  of  the  surplus;  but  as  he  has  not  done 
so,  it  seems  to  be  left  undisposed  of;  for  which  reason  it  ought 
to  go  according  to  the  Statute  of  Distribution;  as  I  think  it 
would,  if  the  clause  of  a  will  disposing  of  the  surplus  was  .rased  and 
become  not  legible.  It  is  highly  proper  the  law  should  be  settled 
one  way  or  other  in  this  case,  though  no  great  matter  which  way, 
so  it  be  but  known."  Upon  a  subsequent  day,  his  Lordship  having 
been  attended  with  precedents,  said,  '^  Upon  the  whole,  here  being 
an  express  legacy  of  501.  to  each  of  the  executors,  and  no  disposi- 
tion of  the  surplus  of  the  personal  estate,  the  executors  are  but  trus- 
tees with  respect  to  such  surplus,  which  must  go  to  the  next  of  kin, 
according  to  the  Statute  of  Distribution.'^ 

Again,  in  Knewell  v.  Gardiner^(d)  a  will  was  begyn,  and  by  it 
several  legacies  given  to  the  next  of  kin,  and  likewise  to  the  execu- 
tors ;  and  then  at  the  beginning  of  the  next  sentence  the  will  stop- 
ped, and  was  left  unfinished.  Lord  King^  C,  said,  ^<  The  testator 
having  given  the  executors  a  legacy,  it  is  most  likely  he  would  have 
given  away  the  residue  from  them  ;"  and  his  Lordship  decreed  the 
undisposed  residue  to  be  distributed  according  to  the  Statute  of 
Distribution. 

In  Hartford  v.  fVoody{e)  Dame  Elizabeth  Woody  by  will  reciting 
that  all  the  copyhold  lands  late  of  William  and  Thomas  Ewer  had 
been  duly  surrendered  to  the  uses  of  her  will,  and  that  she  had  power 
of  disposition  over  certain  leasehold  premises,  household  goods, 
furniture  and  personal  estate,  lately  belonging  to  the  same  two  per*^ 
sons,  gave,  limited,  and  appointed  the  copyhold  and  leasehold  pre- 
mises, household  goods,  furniture,  and  personal  estate,  unto  Sir  J\ 
X#«  Woody  his  heirs,  executors,  &c.  for  his  and  their  own  use  and 
benefit,  subject  only  to  the  payment  of  the  legacies  and  annuities 
therein  given  :  and  she  appointed  Sir  F,  L.  Wood  sole  executor. 
By  a  codicil  written  upon-  the  same  paper,  and  in  the  testatrix's 
hand  writing,  but  without  a  date,  she  bequeathed  thus :  ^<  I  give  to 
Sir  F.  L.  Wood  81/.  a  year  long  annuities,  lAs.  8d.  for  the  life  of 
Mrs.  EweTy  at  her  death,  at  the  disposal  of  Lady-  Woody  which  I 
give  to  Sir  F,  L,  Wood ;  also  the  household  goods,  furniture,  plate, 
books  and  linen  to  his  heirs,  administrators  and  assigns,  at  the  house 
in  Lower  Grosvenor-street,  which,  is  out  in  1800."  Upon  the  bill 
of  the  next  of  kin,  one  of  the  questions  was,  whether  by  the  dispo- 
sition in  favour  of  the  executor,  he  was  a  trustee  of  the  residue  for 
the  next  of  kin  ?  And  Lord  Alvanlej/y  M.  R.  decided  in  favour  of 
the  next  of  kin,  observing  in  the  course  of  his  judgment,  '^  In  this 
case  the  testatrix  has  by  the  codicil  given  part  of  the  residue  to 
the  executor.  It  is  clear,  she  did  not  think  that  by  making  him  ex- 
ecutor, she  had  given,  him  every  part  of  her  personal  property.  That 
part  which  she  thought  had  not  passed  she  has  by  express  words 
given  to  him.    He  is  barred  by  the  specific  legacies  in  the  will, 

id)  Gilb.  Eq.  Rep.  184 ;  also  FetU  v.  Smith,  infra.  (0  4  Ves.  juiu  78. 
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and  more  by  those  in  the  codicil.  If  the  testatrix  thought  she  had 
given  him  the  whole,  she  would  not  have  given  him  part  by  way  of 
specific  disposition." 

In  Abbott  V.  Mbott,{f)  the  testator  bequeathed  to  WiUiam  Ab- 
bott his  eldest  brother  ICI.,  and  to  his  four  children  1 01.  each  ;  and, 
among  several  other  legacies  given  to  his  relations,  he  bequeathed 
the  following ;  "  The  said  W.  Ellington  to  have  bl.  for  mourning, 
and  to  my  brother  S.  Abbott  201. ;  and  to  my  brother  Joseph  Ab- 
bott, of  FroomjlOL  ;  *  and  to  five  persons  by  name'  one  guinea  each 
for  a  ring,  and  to  my  nephew  James  Abbott  whole  and  sole  execu- 
tor." The  only  question  was,  whether  the  defendant  James  Abbott^ 
the  executor,  who  was  one  of  the  four  children  of  fVilUam,  was  en- 
titled to  the  residue  beneficially,  or  was  a  trustee  for  the  next  of 
kin  9  And  Sir  fViUiam  Grant,  M.  R.  after  suggesting  that  the 
construction  of  the  last  clause  might  be  to  give  the  executor  a  gui- 
nea for  a  ring,  finally  decided  that  he  should  be  a  trustee  for  the 
next  of  kin  ;  observing,  that  it  would  be  too  much  in  such  a  case  to 
give  him  the  residue  beneficially. 

In  Langham  v.  Sairford,{g)  the  testator  gave  to  John  Sanfotdj 
his  sole  executor,  10,0002.,  with  his  furniture  ;  and  he  was  held  to 
be  a  trustee  of  the  residue  for  the  next  of  kin ;  the  parol  evidence 
raising  no  intention  in  his  favour. 

In  Ommanney  v.  Butcher,  before(A)  cited,  the  legacies  of  stock 
were  8001.  Bank  stock  to  Sir  F.  M.  Ommanney  one  of  the  executors 
for  his  life,  and  after  his  death  to  his  children,  and  3002.  three  per 
cents  at  his  own  disposal ;  and  to  the  other  executor  Andreio  Edge 
and  his  wife  the  interest  of  6001.  three  per  cents  for  their  lives,  ahd 
after  their  death  among  their  children.  The  testator  added,  '^I  re- 
quest my  cousin  the  said  Sir  Francis  M.  Ommanney,  and  my  friend 
Jl.  Edge  to  be  the  executors  of  this  my  will,"  and  gave  them  as  such 
one  hundred  guineas  each.  The  testator  also  directed  five  guineas 
each  to  be  given  to  his  executors  and  others.  Sir  John  Leachj  V.  C, 
remarking  upon  the  expression^  *'  I  request  my  cousin,"  &c.  ob- 
served that  it  was  easily  understood,  if  it  was  meant  that  they  should 
undertake  a  troublesome  duty,  but  was  not  likely  to  have  made  use 
of,  if  the  testator  intended  to  constitute  them  his  residuary  legatees; 
and  that,  although  in  the  early  parts  of  the  will  the  executors  were 
not  the  objects  of  equal  favour,  yet  that  equal  legacies  were  given 
wherever  they  were  taken  up  together  as  executors.  And  his  Hon* 
our  further  observed,  that  there  never  had  been  a  case,  in  which 
executors  had  been  permitted  to  take  the  residue  for  their  own  use 
and  benefit,  when  equal  legacies  had  ][>een  given  to  them,  and  given 
to  them  as  executors,  and  he  decided  that  the  executors  had  no 
claim  to  the  residue,  but  the  question  rested  between  the  Crown, 
and  the  next  of  kin.(t) 

The  preceding  cases  establish  the  proposition,  that,  in  general, 
equal  legacies  given  to  the  executors  as  such,  will  exclude  them 
from  takmg  the  residue  beneficially  in  that  character ;  and  it  would 
seem  that  the  rule  is  the  same  if  the  legacies  be  given  by  a  subs^ 

(/)  6  Vcs.  jun.  343 ;  see  also  Sir  Jermm  Davers  v.  Dewew;  mpra,    JVexo9tead 
V.  Johruons  jindrovm  v.  PoUblanc;  Muraev,  /finch,  infra.        (fir)  17  Ves*  435. 
(h)  VoL  II.  p.  459 ;  also  p.  182,     1  Turo.  2fi0. 
(0  See  SouthoutcY.  Bate,  2  Yes.  ^c  Bea.  396,  mfra. 
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quent  instrument,  so  as  to  attach  a  trust  upon  the  residue  under  a 
prior  one,  or  though  the  executors  may  take  an  unequal  interest  in 
the  real  estate ;  for  those  circumstances  do  not  alter  the  difference 
of  intention  that  the  testator  meant  they  were  only  to  have  the  of- 
fice.(A:) 

The  effect  of  unequal  legacies  to  executors  is  considered  in  sec- 
tion III. 

A.^-We  may  here  observe,  that  the  circumstance  of  legacies 
being  given  to  the  next  of  kin  does  not  exclude  them  from  their 
right  to  the  residue  undisposed  of. 

Thus,  in  Andrew  v.  CforA:,(I)  the  testatrix  bequeathed  several 
legacies,  but  first  gave  one  shilling  a  piece  to  her  brother  and  sister, 
and  a  general  legacy  of  50{.  a  piece  to  her  two  executors.  The 
bill  was  filed  by  the  next  of  kin,  claiming  the  residue  as  undisposed 
of;  and  Sir  John  Strange^  M.  R.,  observed,  in  giving  judgment  in 
their  favour,  "  It  is  agreed  that  the  giving  a  money  legacy  to  the 
next  of  kin,  as  well  as  to  the  executors,  does  not  prevent  the  next 
of  kin  from  claiming  the  residue  of  the  personal  estate.  I  do  not 
see  how  this  differs  from  the  other  cases :  for  to  be  sure  the  Court 
cannot  go  upon  the  vulgar  acceptation  of  the  meaning  of  giving  bul 
one  shilling.  It  stands  then  in  the  common  light ;  and  the  rule  of 
law  would  be,  that  it  belonged  to  the  executors ;  but  it  is  now 
settled,  that  the  Court  raises  an  equity  for  the  next  of  kin.  The 
reason  is,  first,  that  by  giving  the  executor  a  money  legacy,  the 
testatrix  means  to  give  no  more.  On  the  other  hand  the  next  of  kin 
are  presumed,  unless  the  contrary  appears,  to  be  acceptable  to  her. 
But  whether  so  or  not,  the  law  will  not  strip  them  of  that  benefit, 
unless  there  be  something  to  the  contrary,  nothing  of  which  is  here. 
If  I  were  to  give  my  private  sentiment,  I  should  be  apt  to  think, 
that  by  giving  one  shilling,  it  was  the  intent  not  to  give  more,  but 
I  cannot  in  a  judicial  capacity  lay  any  stress  upon  that.  If  it  was 
not  so  candidly  admitted  by  the  counsel  for  the  executors,  I  should 
have  taken  time  to  have  looked  into  the  cases.*' 

Again,  in  Kennedy  v.  Sta%n8by^{m)  the  bequest  was  of  a  legacy 
to  the  executor,  and  also  to  the  next  of  kin,  and  the  question  was, 
to  whom  the  surplus  belonged :  and  Man  v.  •/Ifan,(n)  was  cited. 
Lord  Harduncke,  C.  said,  **The  reasonable  rule,  which  I  must 
approve,  and  will  not  disturb,  is  now  established ;  that  a  legacy 
precludes  the  executor  from  the  surplus;'  and  justly  so,  to  prevent 
fraud  by  the  maker  naming  himself  executor,  which  the  testator,  not 
aware  of  the  consequences,  may  permit.  Was  the  maker  to  appoint 
a  legacy  to  himself,  the  testator  would  be  immediately  alarmed,  and 
not  imposed  upon.  Now  the  surplus  goes  by  succession,  as  it  were, 
under  the  statute,  to  the  next  of  kin.  As  to  Man  v.  Jtfan,  the  Court 
might  have  considered,  that  the  testator  by  a  particular  disposition 
did  not  intend  the  surplus  should  go  to  the  next  of  kin  ;  but  does 
not  that,  seeing  he  has  taken  notice  of  the  executor,  equally  exclude 
him  9  I  rather  believe  the  decree  was  upon  circumstances  now  not 
appearing.''(o) 

k)  McClelland  y.  Shaw,  2  Scho  &  Lef.  542.    '  (/)  2  Vcs.  sen.  162. 

m  1  Yes.  jun.  66.  note ;  also  Farrington  v.  Knightly^  9uftra,  p.  461. 

n)  2  Stra.  905.  (o)  See  alio  Griffith§  v.  Hamilton^  12  Ves.  5ia 
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B. — rThe .  circamstahce,  that  the  wife  of  the  testator  is  named 
^xecutm,  will  not,  of  itself,.'6xclude  the  next  of  kin.  .  A  distinction^ 
on  thi&r  ground,  appears  to  have  been  originally  attempted j  upon  the 
implied  intention  of  the  testator,  from  die  pear  relationship,  sub- 
sifitipg  between  himself  and  his  wife,  to  give  her  more  extensive 
benefits  by  the  appointment  than  to  a  stVanger.  In  B(M  v.  SmUh^^p) 
Lord  Keeper  Harcaurt  seems  to  have  count^anced  this  distinction, 
but  it  is  not  certain  from  that  case,  as  reported,  whether  his  Lord- 
ship pronounced  his  decree,  upon  the  point  alone  of  the  wife  being 
executrix  as  well  ns  legatee  y  for  there  are  other  circumstances  of 
importance,  which  occurred  in  it,  to  which  Lord  Parker,  C.  in 
Parringtim  v.  Knightlyj{q)  ascribed  the  decree  in  Bail  v.  SmUh. 

In  the  latter  case,  the  defendant  was  the  executrix  of  Afkins  her 
first  husband;  and  afterwards  married  Smith,  who  By  will  gave  her 
the  plate  and  gobds  tfhe  brought  him  in  marriage,  and  two  silver 
salvers,  in  lieu,  of  the  plate  which  had  been  phanged,  and  appointed 
her  executrix.  The  testator  died  leaving  a  daughter  by  a  former 
wife  (who  married  the  plaintiff)  and  the  defendant  his  wife  enceirUe 
of  a  daughter.  There  being  no  disposition  of  the  surplus  of  the 
personal  estate,  the  question  was^  whether  she  feihould-take  it  as 
executrix  to  her  own  use,  or  it  should  be  distributed?  Atid  the 
Lord  Keqper  inclined  to  decree  the  surplus  to  the  wife ;  as  weH, 
because  the  will  was  made  before  the  case  of  Foster' y.  Miimt,{r)  as 
alsd  that  nothing  was  bequeathed  to  the  wife,  but  what  was  her  own 
before,  as  executrix  to  her  first  husband ;  but  principally  because, 
where  a  wife  was  made  executrix,  it  was  to  be  presumed  she  was  not 
made  sa  to  have  barely  an  office  of  trouble,  but  of  benefit ;  viz,  to 
take  the.  surplus.  His  Lordship  having  been  attended 'with  prece- 
dents, according  to  direction,  said,  that  there  being  but  the  single 
instance  of  Wordy.  Lant,{s)  where  the  wife  ^bs  executrix,  that  she 
had  been  excluded  from  tsdcing  the  surplus,  and  the  case  of  DanoeU 
V.  Benneit,{t)  where  two  strangers  were  made  executors  With  the 
wife,  not  coming  up  to  the  case,  he  should  decree  the  surplus  to  the 
wife,  accompanied  with  this  declaration,  that  he  hoped  the  case 
would  not  rest  there,  but  for  settling Jbe  point  would,  receive  the 
judgment  of  the  House  of  Peers ;  and  withal  he  was  content  it 
should  be;  admitted  in  the  case,  that  the  defendant  Mrs.  Smith,  was 
not  entitled  to  the  goods  and  plate  as  executrix  of  her  first  husband, 
but  as  a  legacy  given  to  her  by  Mr.  Smith. 

Upon  the  supposition  that  the  judgment  in  the  last  case  was  given 
upon  the  reasoning  of  the  wife  being  executrix  and  legatee,  it  seems 
impossible  to  maintain  its  alrthority  at  present,  in  opposition  to  other 
casea  upon  the  subjecti(ti) 

Thus  in  Randall' y,  Bookey,{x)  Robert  Randall,  having  a  wife, 
but  no  child,  and  two  brothers  and  two  sisters^  bequeathed  one 
moiety  of  a  banker's  debt  to  his  nephew  and  nieces,  and  the  other 
moiety  to  his  wife,  whom  he  made  solb  executrix.  He  devised  se- 
veral, lands  to  trustees,  in  trust  toperniit  his  wife  to  receive  the  pro- 
fits for  Kfe,  and  then  to  sell ;  and  put  of  the  produce  to  pay  lOOl.  to 
his  brother  George,  his  heir  at  law;  120/.  to  his  brother  Thomas; 

(/i)  2  Vem.  &r5,  {a)  1  P.  WUl.  544.       ,     (r)  Sufira.    .        (*)  Infra. 

(/)  Cited  by  the  Lord  Keeper.  (w)  1  P.  Will.  55 1.  (x)  2  Vcm.  425. 
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and  lOOl.  to  hisr  sisters.  Tb<B  defendant  jBooiteymftnied  the  widow, 
and  was  her  administrator.  And  the  CdUit  decided  that  '^  the  wife* 
by  the  devise  of  the  moiety  of  the  banker's  debt,  was  excluded  from 
the  surplus  of  the  personal  estate  as  execotrix;  although  tKer|s  was 
no  child,  and  that  legacies  were  given  to  the  brothers  and  sisters 
out  of  th^  land,  which  had  not  been  necessary,  unless  (he  testator 
intended  the  surplus  of  his  personal  estate  for  his-  wife,  but  otherwise 
had  been  sufficient  to  pay  those  legacies."  The  surplus  was  accord- 
ingly decreed  to  go-in  a /course  of  admintslfation. 

In  Ward  v.  Lanij{yy  Andrew  Lani^  by  bis  will  in  1673,  gave  to 
his  wife,  whom  he  ma4e  sole  executrix,  some  legacies,  but  made  no 
disposition  of  the  surplus  of  his  estate.  One  of  the  questions  was*, 
whether  there  was  any  difference,  where  a  wife  has  a  legacy^  and  was 
made  executrix,  ahd  the  surplus  not  disposed  of;  and  where  a' 
stranger  was ;  and  if  she  should  have  the  surplus  to  her  own  use, ' 
though  a  stranger  should  not,  especially  when  the  Will  was  made  in 
1673,  and  the  course  of  distributing  the  surplus  hot  introduced  till 
long  after ;  and',  therefore,  not  to  be  carried  on  in  equity,  ta  take  it 

•  from  the  widow,  when  the  law  was  not  so  at  that  time.  Lord  Keeper 
^rigA^  decided:  "The  widow  must  distribute  the  surpttis;  for 
though  the. law  tyas  taken  otherwise  at  the  making  of  the  willj  yet, 
by  subsequent  resolutions,  the  law.was  declared  ouierwise,  and  there 
had  Ho  circumstances  intervened  to  alter  the  judgment  of  the  Court- 
to  what  the  law  was  taken*  to  be  at  that  time,  as  the  dying  of  the 
testator  at  the  time  of  the  will.'' 

Again,  in  Martin  v.  Rebaw^{z)  a  testator,  by  his  will  in  1781, 
devised  to  the  plaintiff  his  wife,  a  real  estatCj  and  also  bequeathed 
to  her  his  own  house  in  town,  his  plate,  &c.  but  no  pecuniary  lega- 
cy ;  and  made  her  executrix.  The  only  question  was,  whether  she 
was  entitled  to  the  residue  of  the  personal  estate  in  her  own  right, 
or  onlyas  a  trustee,  subject  to  the  Statute  of  Distribution?  And 
Lord  ThurtoWi  C.  said,  "The  rule  is  too  fully  established  to  be- 
shaken  from  time  to  time.  It  is  better  to  let  it  continue  unmoved. 
If  it  were  a  new  question^  it  mi^ht  be  argued,  but  the  time  is  ov^r ; 
the  rule  is  laid  down,  and  haa  been  act^  upon  for  years  past,  that 
where  the  testator  gives  the  executor  a  legacy,  he  pays  him  for  his 
trouble,  and  turns  him,  as  to  the  residue,  into  a  trustee.  There  would 
be  no  end  to  the  variety  of  cases  that  would  arise.  '  An  account  must 
be  taken,  and  one -third  of  the  residue  go  to  the  wife,  the  other  two 
to  the  children." 

Lastly,  in  Dicks  v.  Lambert j{i$)  John  Leach  devised  unto  his  wife, 
•^nn  Leach,  the  house,  garden  and  premises,  wherein  he  dwelt,  in  the 
town  of  Watlington,  in  the  countv  of  Oxford,  for  life  j  adding,  "  like- 
wise I  give,  devise,  and  bequeath,  unto  Ann  Letich,  my  loving  wife, 
all  my  household  goods,  stock  in  trade,  cash,  and  securities  for  cash, 
book  debts,  and  so  forth,  of  what  nature  or  quality  soever,  for  her  use 

.  and  benefit,  for  and  during  h^r  natural  life;  and  after  her  decease,  t 
give,  devise,  and  bequeath,  my  hoMse  wherein  I  now  dwell,  with  the 
garden  and  premises,  to  my  brother  JEdward  Leach,  in  trust  for  all  my ' 

(y)  Pre.  Ch.  182.  (r)  1  Bra  C.  C.  154.  ^ 
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nephews  and  nieces;  which  sh^l  be  then  alive,  to  be  equally  divided 
aniong^  them,  share  and  share  alike.  Likewise  I  give,  devise,  and 
be<{ueath,  unto  all  my  nephews  and  nieces,  which  shall  be  then  alive, 
after  the  decease  of  my  said  wife,  50^  a  piece  o«f  iff  the  8ecurUie$l 
now  have  by  me :  the  profits  of  it  to  the  use  of  my  wife. for  her  natu- 
ral life,  without  any  abatemept  or  deduction;  she  repairing  and 
keeping*  in  sufficient  repair  the  said  dwelling  hou^e  and  premises 
during  ner  natural  Ufe,.and  her  executors  and  administrators  so  hold- 
ing it  up  to  Edward,  Leaeh^  his  executors  or  administrators,. at  her 
decease,  for  the  uses  before  mentioned ;  and  likewise  to  pay  the  said 
legacies  to  Edward  Leacb^  or. hins  executors  or  administrators,  in 
trust  for  n^  then  living  nephews  and  nieces,  share  ahd  share  alike. 
Lastly,  I  make  and  ordain  ^im  Leach^  my  loving  wife,, executrix  of 
this  my  will  and  testament,  she  paying  what  debts  and  funeral 
expenses  may  be  incurred  at  the  time  of  my  death."  The  testator 
4ied.  in  March  1791,  leaving  hi«  wife,  his  brother  Edward,  and 
several  nephews  and  niece?,  the  children  of  his  deceased  insters, 
surviving  him;  His  widow  proved  the  will ;  and  died  in  May  1791. ' 
The  bill  was  filed  by  Edward  Leach,  and  the  nephews  and  nieces 
of  the  testator,  tbeAchildren  of  his  deceibsed  sisters,  against  the  ex- 
eciArix  of  the  widow ;  praying  the  usual  accounts,  and  a  distribution 
of  the  residue,  as  a. resulting  trust  for  the  next  of  kin.  It  appeared 
that  the  personal  estate,  hot  specifically  bequeathed,  consisted  of  a 
balance  of  12982.  due  from  the  defendants,  two  sums  of  stock,  and 
debts  due  on  mortgage  and  bond.  Ij^ri  Alvanley^  M.  R*,  decided 
that  the  'executrix.was  not  entitled  beneficially ;  observing  in  the 
course  of  his  jvidgment,  ''It  is  now  so  perfectly  settled,  that  it  is 
unnecessary  to  repeat  the  rule,  that  making  an  executor  does  vest 
in  him  the  personal  estate  of  the  testator;  unless  a  reasonable  ground 
appears  upon  the  will,  or,  as  I  see  L  stated  in  Clenndl  y.  Lewth^ 
fpaUe,{h)  a  strong  and  violent  presumption,  that  the  testator  cUd  not 
intend,  by  making  that  executor,  to  vest  in  him  the  residue.  It  was 
long  ago  decided,  that  a  legacy  of^any  part  of  the  personal  estate, 
unless  there  afe. special  circumstances,  does  afford  that  presump- 
tion, sufficient  to  bair  that  gener&l. right  as  executor.  The  question, 
therefore,  is,  when  any  thing  is  given,  to  the  executor,  whether  it  is 
under  such  circumstances,  as  to  take  away  the  presumption,  arising  ' 
from  part  being  givbn  to  him.  that  the  whole  was  not  intended  to  go 
to  him  as  executor.  This  will  bears  upon  th^  face  of  it  many 
doubts.  It  is  by  no  means  86  clear,  as  it  has  been  understood  to 
be  at  the  former  hearing,  and  upon  this,  argument :  but  upon  full 
consideration  of  this  case,  with  all  the' Other  cases,  I  am  of  opinion, 
that  I  cannot,  without  violating  the  rules  which  have  -been  laid  down, 
wisely  or  unwisely,  hold,,  {hat  this  testator's  widow  was  entitled  to 
the  residue  as  executrix.  The  first  words  of  the  will  seem  to  relate 
to  real  estate.  There  are  words  of  inheritance.  Upon  the  dispo- 
sition which  follows  in  favour  of  the  wife,  a  doubt  .might  have  ari- 
sen, whether  that  was  a  gift  of  all  the  residue  or  not.  If  it  did  in- 
clude the  whole  residue,  it  would. fall  within  the  rule,  which,  it  is 
said,  upon  the  former  occasion,  I  laid  down  ^  viz.  that  if  the  residue 
be  given  to  the  executrix  for  life,  she  cannot  take  it  absolutely.   But 
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when  one  comes  to  see,  of  what  the  estate,  consisted  at  the  testator's 
death,  it  is  impossible  not  to  hold,  that  this  disposition  did  include 
every  thing  which  could  possibly  be  given  as  residue."  In  a  sub- 
sequent part  of' his  judgment,  his  Lordship  added,  ^' But  without 
overturn'mg  that  rule,  that  a  gift  of  part  to  an  executor  bars  him 
from  the  whole,  a  rule  that  has  so  Iqpg  prevailed,  whether  wisely  or 
unwisely  established,  I  cannot  hold  this  executrix  entitled ;'  for  that 
would.be  the'  eiSect  upon  this  will.  .  I  am,  therefore,  of  opinion  upon 
this  will,  that  she  cannot,  as  executrix,  take  this  residue,  part  of 
which  is  given  to  her  for  life  only." 

The  authorities  last  stated  and  referred  to,  appear  to  have  settled 
beyond  the  limits  of  controversy,  that  a  legacy  given  to  the  testator's 
wife,  as  executrix,' will  exclude  her  from  the  residue,  as  well  as  ex- 
ecutors who  are  strangers,  or  persons  in  no  degree  relaied  to  the 
testators. 

We  may  here  observe,  generally,  that  there  is  no  sort  of  presump- 
tion to  be  admitted  from  nearness  or  remoteness  of  kin  in  the  person 
who  is  appointed  executor,  that  the  testator  did  or  did  not  intend 
him  the  residue.(«) 

C. — But  it  should  here  be  noticed,  that  if  a  man  appoint  his  wife 
executrix,  and  merely  gives  her,  as  a  legacy,  propeiiy  of  her  owh^  to 
which  she  would  have  been  entitled,  independent  of  the  will,  as 
choses  in  action,  not  reduced  into  possfession  at  the  date  of  the  will, 
or  at  his  deaith,  or  her  paraphernalia,  it  should  seem,  he  will  not  be 
considered  by  such  a  testamentary  disposition,  to  have  meant  to  ex- 
clude his  wife  from  her  legal  right  to  his  undisposed  residuary  es- 
tate ;  and  for  this  reason,  such  a  legacy  being  confined  to  personal 
estate,  not  belonging  to  the  testator,  the  inconsistency  between  the 
particular  gift,  and  permitting  the  legatee  to  take  the  residue,  does 
not  appear,  as  in  instances  where  the  legtlcy  and  residue  compose 
the  sam^  fund^   * 

Thus,  in  L(twaon  \.  Lawsonfid)      ■  the  appellant's  late 

htisband,  by  his  will,  charged  all  nis  copyhold  and  freehold  estates, 
as  also  his  personal  estates  (except  3001.  which  he  received  as  part 
of  the  fortune  of  the  appellant,  and  which  was  then  lent  out  upon 
bond  to  jP.  Hytton^  add  then  undischarged,  and  which  300|.  he  gave 
to  the  appellant,  declaring  it  to  be  his  full  intention,  that  it  shoifld 
go  entire  to  her,)  with  the  payment  of  his  debts,  legacies,  and  fune- 
ral expenses,  and  directed  them,  to  be  discharged  by  mortgage  or 
sale  of  such  of  his  said  freehold  and  copyhold  lands,  as  should  be 
sufficient  to  discharge  the  same,  with  all  his  personal  estate  (except 
the  said  30G{.)  And  he  also  gave  the  appellant  for  .life,  an  an- 
nuity or  yearly  rent-charge  of  lOQh  to  be  issuing  out  of  his  copy- 
hold estates,  (which  annuity  she  was  on  his  de^tth  entitled  to  receive 
out  of  such  copyhold  estate  under  her  marriage  articles,  though 
it  was  not  so  mentioned  in  his  will ;)  and  he  also  left  the  appellant, 
so  long  as  she  should  choose  to  live  in  it,  his  messuage  at  ChiT'' 
tortf  with  the  appurtenances ;  and  after  giving  soine  other  lega- 
cies he  bequeathed  to  the  appellant  all  her  wearing  apparel,  with 
her  watch  and  rings,  and  appointed  her  sole  executrix;   but  he 
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ipaad^  no  disposition  of  hifl[  residuary  personal  estate.  F.  Hfftttm 
the  obligor. died  in  the  testator's  lifetime,  greatly  involved  in  debt, 
and  the  testator,  with  the  pther  creditors,  received  a  dividend,  of 
seventeen  shillings  in  the  pound,  in  respect  of  the  bond  debt. 
The  testator  died,  leaving  the  appellant  his  widow,  and  the  respon- 
dent John  Lawson  and  Mcurjf  NichoUptif  hi^  nephew  and  niece, 
and  only  next  of  kin.  The  appellant  proved  the  will,. and  possessed 
the  personal  ie^tate  of  the  testator,  out  of  which  she.  paid  his  debts, 
legacies,  and  funeral  expenses.  Mary  Mchol^an  afterwards  died 
intestate,  and  WiUiam  J^tchblson  one  of  her  two  children,  was  her 
administrator.  The  respondents  John  Lawson  and  fVUliam  Mtchol- 
9on  filed  their  bill  against  the  appellant,  claiming  title  with  the  ap- 
pellant to  the  whole  surplus  of  the  testator's  personal  estate,  as  un- 
disposed of,  praying  an  account  and  the  distribution  thereof^ . '  fFil- 
liam  JVicholaony  having  died  intestate,  the  respondent  Mary  Stuart 
became  his  administrator.  The  cause  was  heard  before  Lord  Chan- 
cellor Bathurst^  who  declared  that  the  appellant  was  to  be  consi- 
dered as  trustee  of  the.  testator's  residuary- pewonal  .estate,  beyond 
the  3002.  debt  specifically  bequeathed  to  her,  and  that  such  residue 
was  to  be  divided,  &c.  Upon  a  rehearing  before  the  Lord  Chancel- 
lor, at  the  instance  of  the  appellant,  his  Lordship  dismissed  the  peti- 
tion of  rehearing,  and  i^am  declared  that  the  appellant  wafr  to  be 
considered  a  trustee  of  the  residue,  beyond  the  300/.  debt<  and  that 
such  residue  was  to  be  divided  according  to  the  Statute  of  Distribu- 
tions, &c.  The  appellant  conceiving  that  both  these  decrees  were 
erroneous,  appealed  from  them  ;  and  it  was  contended  on  her1>e- 
half,  to  be  evident  from  the  testator's  wilf,  that  he  did  not  consider 
the  gift  to  the  appellant  of  the  300{.  lent  on  bond  iQ,F.  ByUon,  as 
any  bounty  from  himself,  but  merely  as  her  own  money,  placed  out 
on  security  for  her  owh  benefit,  liable  to  his  debts,  though  not  liable 
to  be  taken  from  her  by  his  next  of  kin ;  he  therefore  meant  to  pen 
his  will,  so  as  to  secure  to  her,  what  he  considered  as  her  own  ;  and 
made  her  executrix,  that  in  case  he  should  live  to  increase  hisf  per- 
sonal estate,  she  might  be  beneficially  interested  by  being  executrix. 
It  appeared  also  to  have  been  the  testator's  intention,  that  nobody 
but  his  wife  should  be  •interested  in  the  residue  of  his  personal  es- 
tate, after  payn^ent  of  his  debts,  because  every  legacy  given:  by  the 
will,  was  charged  upon  his  real  estate  in  the  first  instance  j  and  this 
intention  seemed  to  be  founded  in  justice  and  reason,  as  the  testa- 
tor's next  of  kin  were  very  remote  relations,  and  it  could  not  be  sup- 
posed, that  he  meant  merely  to  give  his  wife  trouble,  by  makiuj^  her 
executrix  ;  ■  but  which  would  be  the  case^  if  she  were  not  entitled,  to 
the  surplus.  That  th^  legacy  to  the  appellant  of  her  wearing  ap- 
parel was.  no  bounty  from  the  testator,  they  being  in  their  nature  her 
.paraphernalia;  and  though  liable  to  his  debts,  yet,  had' the  credi- 
tors taken  them,  she  would  have  been  entitled  to  satisfaction  out  of 
his  real  estate,  whetlier  he  had  sodirected  by  his  will  or  not.  Her 
counsel  concluded  with  hoping,  that  both  the  decrees  would  be  re- 
versed, and  the  bill  of  the-  respondents  dismissed ;  and  the  Lords 
declared,  after  hearing  the  argument  for  the  respondents,  that  the 
appellant  was  entitled  to  the  residue  of  the  personal  estate  to  her 
own  use.  They  therefore,  adjudged,  that  both  the  decrees  should  be 


470  0/ residuary  personal  Estate.        [Ch.  XXIV. 

•  • 

reversed ;  and  that  the  caiD^e  shoujd  \te  remitted  .to  the  Court  of 
Chancery,  to  set  aside  the  order  of  the  18th  of  DecemW  1^71, 
(which  was  an' order  for. the  appellaat  to  pay  part  of  the  residue 
to  the  respondents^)  and  to  make  such  further  order  as  should 
h6  just.    -   / 

D. — ^Notwithstanding,  the  legacies  A0  the  executors  are  rever^ 
sianaryj  they  will  be  excluded. 

Thus  in  Seley  v.  Wodd^{t)  the  testator,  softer  i^poititing  Thomas 
Wood  and  David  Fay  executors,  and  adding,  *'  if  they  will  be  so 
good  as  to  do  it,"  among  other  annuities,  gave  one  of  201.  to  Sarah 
Duke^  as  long  as  she  might  tive,  adding^  '^  whdn  dead  to  return  Ip 
bi^  executors  j"  and  another  of  the  s$une  amount  to  miSfm  Cote  in  like 
manner,  also  adding,  *'  when  dead  to  go  to  his  executors."  The 
executors  claimed  the  residue  for  their  own  benefit ;  but  Sir  tVU" 
liam  Grants  a.  R.  decided  they  were  trustees  for  the  next  of  kin, 
except  as  to.  the  two  sums  to  which  they  were  entitled.  The 
grounds  for  his  Honour's  opinion  appear  to  have  been,  that  if  Uie  tes- 
t9.tor  knew  it  to  be  Jaw,  that  upon  the  expiration  of  the  annuities 
the  capital  would  go  to  the  executors,  why  did  he  mention  it  in  those 
two  instances :  while,  on  the  other  hand,  the  declaration  in  favour  of 
the  executors,  only  in  two  instances,  was  evidence  of  his  intention, 
that  they  should,  not  take  in  alKthe  others.  His  Honour  observed, 
''If,  as  to.two  of  these  bequests,  he  has  said  the  executors,  ahould- 
have  the  money,  aiid  has  not  said  so  as  to  the  others,  J  must  say,  be 
meant  differently  fats  to  those.  If  he  meant  they  should  take  in  these 
two  inibtances,  then  they  derive  partial  benefits  under  the  will ;  and 
upon  that  ground  also  they  are  excluded  from  the  residue ;  for  there 
is  no  doubt  a  reversionary  interest  afler  a  liiEe  interest  would  exclude 
an  executor." 

E.-^But  if  the  reversionary  legacy  be  to  the  .executor  for  life,  or 
is  otherwise  con^tngenf  in  respect  of  eqjovment,  it  seems  to  be 
doubtful,  whether  such  a  bequest  would  exclude  the  executor.-  The 
point  was  mentioned,  though  not  decided,  in  Lynn  v.  Beaver  ;{/)' 
for  that  case  was  determined  upon  the  evidence  adduced  by  the  ex- 
ecutor, in  support  of  his  claim  to  the  residue*  In  the  last  case,  the 
testator  gave  to  his  wife  for  life  the  annual  interest  of  his  property,  in 
the  funds  at  his  decease,  in  the  little  he  lefl  in  the  three  per  Unts 
reduced,  three |i6r  oerUs^  consols,  and  four  per  cer^s  ditto;  '^  not  any 
to  be  sold  out,  as  I  may  will  it  after  her  decease  to  her  sister  Ra^ 
choA  Beaver y  and  my  wife's  nephew  Ric^^xrd  BeOveirj  whp  I  leave 
my  executor  to  this  my  will,"  The  teatator  bequeathed  to  his  wife^ 
for  life,  the  anikual  profits  of  his  trade;  and  declared  that  his  wife 
was  ttsder  conditions  and  stipulations  for  performing,  what  he  left,  to 
any  tme  he  mentioned  in  his  will,  whether  in  sum  down,  or  annual 
stipend  foi*  life.  The  testator  then  bequeathed  the  annti^al  profits  of 
his  business,  after  his  wife's  decease,  to  Raeha^  Beaver  and  Richr- 
ard  Beaver  equally,  for -life  ;.  the  survivor  to  have  the.  whole,  upon* 
condition  of  observing  the  will,  and  paying  legacies;  the  testator 
added,  "I  will  and  bequeath,  as  they  are  the  particular  heirs  of  my 
wife,  the  stock  of  shop  not  to  be  divided,  as  I  only  will  the  profits 
or  interest  to  the  survivor  of  the  three  persons  already  named."    In 

(0  10  Vcs.  75.  (/)  1  Turn.  63.. 
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the  coune  of  his  judgment  Lord  Eldon  mucfe  the  following  obser- 
'tation:  <^  There  is  a  circumstance  in  this  case,  whi^hl  have  not 
been  tible  to  find  m  any  other ;  that  the  bequest  which  raises  the 
presumption  against  the  executor,  is  a  bequest,  not  simply  of  a  re-^ 
versionary  interest,  but  of  a  eoniingint  reiyerstonary-ihUnitr  Ob- 
serving, that  it  was  taken  tor  grant^  at  the  bar,  that  the  bequest  of 
&  rerersionarv  interest  would  exclude  an  ex.eoutor  from  the  residue, . 
I  asked  whether  there  were  any  cases  on  this  subject ;  I  have  be^n 
referred  only  to  the  cdse  olSe&g  v,  fFoodf  d^scided  by  ffir  WiUiam 
Grants  a  Judge  for  whom  I  must  dways  feel  the*  highest  respect. 
Upon  that  caise  I  can  only  say,  that  i^  is  singular  in  its  circumstan- 
ces, and  I  think  I  may  add  singulalc  in  its  decision.  I  do  nbt  intend 
by  any  means  to  say  that  the  decision  may  not  be  right :  but  if  no 
more- is  to' be  found  on'  the  subject  of  reversionary  interests,  and 
particularly  of  contingent  reversionary  interests,  that  is  a  case,  which 
I  should  find  some  difficulty  in^  following,  as  an  authority  in  the  pre- 
sent instance.^' 

2.  Another  class  of  cases,  id  which  there  ii  the  inference-of  in- 
tention to  exclude  the  executors  firom  theresidue,  and  to.  make  them 
trustees  for  the  next  of  kin,  comprises  those  instances,  wherein  le- 
gacies, whether  equal  or  unequal,  haive  been  given  to  all,  or  to  one 
or  miCMre  of  the  executors,  for  their  care  and  tfotMe.        .       •      ' 

Thus  in  White  v.  EivanSy(g)  James  White  made  the  folliowinff 
disposition  by  his^  will ;  ^  It  is  Iny  will  .that  SL  a  year  shall  be  paid 
to.lticAard  Bushbv^  one  of  my  executoT.s,  for  his  life, /or  his  care  in 
seeifig'tntf  wiU  duty  executed'  All  these  legacies  to  be  paid  by  Rich^ 
txrd  Evans  out  of  the  interest  of  the  thiieeper  eeifit.  consolidated 
Bank  annuities,  to  berefceived  by  him,  or  whom  he  shall  appoint  to 
pay  the  legacies,  aa  long  as  they  who  are  to  receive  them  live,  out 
of  the  interest  of  the  aforesaid  stock  :  the  principal  or  capital  not  to 
be  diminished,  or  removed ;  and  the  remaindet'  oF  the  interest  in 
that  stock,  except  what  is  required  to  pay  the  legacies,  to  be  the* 
property  of  Richard  Evansy  during  his  life  only.  I  desire  that  he 
will  be  charitable  with  a  good  part  of  it,  and  relieve  the  carefol  and 
industrious  poor;  not  to  give  any  to  the  slothful  and  extravagant 
poor.  And  at  the  death  oi Richard  Evans  or  his  sisters,  ot^Riaiard 
Bushbjfj  each  of  their  legacies,  at  their  deaths,  to  be  the  sole  pro- 
perty of  St.  w9J|p&age  society."  The  testator  died  without  issue, 
Iteving  Jiis  widow  surviving  him,  who  filed  the  bill  for  an  account,, 
and  to  have  a  moiefy  of  the  residue  paid  to  her.  The  question  wae^ 
whether  the  Executors  were  trustees  of  the  residue  for  the  next  of 
kin,  or  were  entitled  to  it  beneficially.  And  Lord  AtvafUey,  M.  R. 
decided  in  favour  of  the  next  of  kin  ;  observing,  ^*  I  agree  to  the 
.  rule  as  lajd  down  by  the  counsel  for  the  plaintiff.  Is  there  any  ease, 
where  dnie  executor  is  clearly  a  trustee,  and  the  other  is  not?  In 
this  case,  one  is  clearly  a  trustee.  The  Court  will  not  admit  parol 
evidence,  where  a  legacy  is  given  "to  an  executor /of  his  care  and 
trQtible.{h)  They  have  run  much  against  the  executors)  and  have 
even  laid  hold  of  the  circumstance  of  a  legacy,  which  is  not  the  true 
criterion  of  the  intention,  to  make  the  executor  a  trustee.    I  cannot 


9: 


)  Pot^  h  of  the  sanlt  opinion^  ia  the  case  of  Raeh/ieidv.  Carclem^  infra^ 
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possibly  declare,  that  one  executor  dhall  be  excluded,  and  the  other 
shall  take."  • 

And  .in  May  v.  Lewin,{%)  Beatru^  differ,  by  her  will  in  1717, 
after  payment  of  her  debt?,  legacies  and  funertil  expenses,  devised 
her  lands  and  tenements,  and  the  rents,  and  profits  thereof,  and  the 
produce  of  all  her  money  and  other  personal  estate,  to  the  plnintiiT 
and  the  defendant  Lewin  and  their  beirs^  in  triist  to  sell,  and  pay ' 
the  interest  of  themoiiey  arising  from  the  sale  to  her  mother  for  life. 
The  testatrifx,  after  giving  some  small  legacies  to  be  paid  after  the 
mother's  death,  appointed  the.  plaintiff  and  the  defendant  executors, 
giving  them  50i.  a  piece /or  their  trouble  therein*;  and  she  made  no- 
disposition  of  the  residue.  The  Court  declared  the  executors  to  be 
trustees  of  the  residue  for  ^e  next  bf  kin. 

Again,  in  Rackfidd  v.  CardeB8^{k)  the  testatrix  being  possessed 
of  some  personal  estate,  bequeathed,  to  her  neatest  relations  5/.  a 
piece,  ^nd  made  the  defendant  Careless^  who  was  not  related  to  her,' 
sole  executor,  giyin'g  him.  bL  for  his  care  infulfiUing  her  toiU;  and 
made  ifo  disposition  of  the  surphis.  '  There  was  some  slight  proof 
for  the  next  of  kin,  who  filed  the  bill  for  the  surplus  of  the  personal 
estate,  as  that  the  testatrix  had  .declared  her  intentions  to  bid,  to  give 
the  surplus  of  her  personal  estate  to  her  next  of  kin,  in  the  same 
manner  as  \\er  husband  had  disposed  of  the  residue  of  his  personal 
estate  to'his  next  of  kin.  But  the  person,  who  drew  the  will,  swore 
that  the  testatrix,  at  the  time  of  making  it,  declared  her  intention, ' 
that  if  she  left  any  surplus,  her  executor,  who  had  been  her  very 
good  fsiend,  should  have  it;  for  that  her  relations  had  been  ungrate- 
ful to  ber;  and  this  person  swore  that  the  testatrix  had  directed  him 
to  give  the  surplus  to  her  executor,  and  that  he  would  accordingly 
have  done  .this  by  express  words,  but  that  he  thought  it  unnecessary, 
the  law  implying  as  much.  Powisy  J.',  for  the  Lord  Chancdtor : 
**  The  opinion  of  the  Great  Seal  has  been  various  and  uncertain  in  . 
this  point ;  but  I  do  not  like  parol  evidence  of  the  int<}ntion,  and 
here  we  have  parbl  evidence  on  both  sides ;  however,  the.  words  of 
the  will  seem  to  declare  a  trust  by  giving  the  52.  legacy  to  the  exe- 
cutor for  his  care  in  fdlfilling  the  will;  and  this. goes  beyond  all 
Earol  proof;  so^hat  my  thoughts  at  present  are,  that  the  n^xt  of 
in  are  entitled,  to  the  surplus ;  but  as  this  has  been  determined 
different  ways,  Twill  take  further  time  to  consider  of  it,  and  to  look 
into  precedents."  Upon  another  day.  Patina,  J.,  delivered  his  final 
opinion,  observing,  among  others,  that  the  defendant  was  made  exe- 
cutor in  the  same  clause,  which  gave  him  the  legacy,  whereby  it 
should  seem  that  the  legacy  was  annexed  to  the  executorship,  as  all 
the  reward  intended  for  it :  and  he  decreed-  distribution  among  the 
nextofkin.m  .     "     ^ 

But  if  the  legacy  to  executors. for  their  "care  and  trouJSOP  be  a 

charge  upon,  or  to  be  paid  out  of,  the  produce  of  real  estate,  it 

should  seem  that  that  circumstance  alone  will  not  convert  them  into 

trustees  for  the  next  of  kin.(m) 

).  3.  Another  class  of  cases»  in  which  the  executors  have  been  ex- 

2  P.  Will.  159.  in  notes.  •  Oc)  2  P.  WiU.  158. 

See  also  Fe$t€r  v.  MunX,  au/ira,  46a  of  this  Vol.  and  Dean  v.  Vaiton,  infra, 
M^OeOand  v.  5Aaw,  3Scha  &  Lefroy,  542.  9itfwa,  Vol  t  p.  467. 
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eluded  from  taking  the  residue  beneficially,  and  held  trustees  for 
the  next  of  kin,  is,  where  the  testator  expressly  calls  them  executors 
in  trusty  or  the  residue  is  expressly  given  to  them,  or  to  one  or  more 
of  them,  in  trustj  and  notwithstanding  a  declaration  of  trust  is 
wholly  omitted.(n) 

Thus,  in  Pring  v.  Fting,{o)  a  man  made  his  will,  and  appointed 
A.y'B.  and  C,  executors  thereof,  in  trust :  and  for  a  remembrance, 
and  over  and  above  their  costs  and  charges,  he  gave  them  20^.  a 
piece.     The  bill  was  filed  by  the  widow,  alleging,  that  her  husband 
designed,  and  oflen  declared,  that  she  should  have  the  benefit  of 
his  personal  estate ;  but  she  being  aged  and  infirm,  he  made  the 
defendants  executors,  in  trust  for  her.  •  One  of  the  defendants  deni« 
ed  the  trust,  but  the  other  two  confessed  it ;  and  it  was  insisted  for 
the  adverse  defendant,  that  though  the  will  called  them  executors 
in  trust,  and  though- it  might  be  collected  from  the  will  that  the 
executors  were  not  to  have  more  than  20s.  a  piece,  yet  it  was  not 
ascertained  for  whom  the  trust  was ;  and,  therefore,  it  should  be 
taken  to  be  a  trust  for  all  who  could  claim  uliderthe  Statute  of  Dis- 
tribution, and  not  for  the  wife  alone.     The  Court  decided,  that  as 
the  will  declared  that  the  executors  were  in  trust  only,  without 
expressing  for  whom,  the  person  might  be  averred ;  and  that  as 
two  of  the  executors  had  confessed  the  trust  by  their  answer,  and 
it  had  been  fully  proved  that  it  was  the  testator's  intention,  and 
that  he  declared  the  residue  a  trust  for  his  wife,  it  was  accordingly 
decreed  to  the  plaintiff*,  with  costs  against  the  above  defendant. 

In  Bagwell  v.  Dryj{p)  trusts  were,  declared  of  the  residue,  but  a 
share  lapsed:  there  the  testator  bequeathed  the  surplus  of  his  per- 
sona) estate  unto  four  persons  in  equal  shares ;  and  made  A.  B.  his 
executor  in  trust.    One  of  the  residuary  legatees  died  in  the  life  of 
the  testator,  and  the  question  was,  to  whom  his  fourth  part  should 
belong?    And  Lord  Macdesfiddy  C.,  said,  that  the  testator  having 
devised  the  residue  in  fourths,  by  the  death  of  one  of  the  residuary 
legatees  in  his  lifetime,  that  share- lapsed,  and  was  as  so  much  of  the 
testator's  estate  undisposed  of  by  the  will  f  that  it  could  not  go  to 
the  surviving  residuary  legatees  because  each  of  them  had  but  a 
fourth  given  to  them  in  common,  and  the  death  of  the  fourth  legatee  • 
could  not  avail  theQi,  as  it  would  have,  done,  had  they  been  joint  le- 
gatees; for  then  they  would  have  taken  by  survivorship;  but  that, 
in  this  case,  the  residue  having  been  devised  in  common,  it  was  the 
same  as  if  a  fourth  part  had  been  devised  to  each  of  the  four,  which 
would  not  be  increased  by  the  death  of  any  of  them.   That  the  lapsed 
share  could  not  go  to  the  executor,  he  being ^but  a  bare  executor  in 
trust;  and,  consequently,  that  it  must  belong  to  the  testator's  next 
of  kin,  according  to  the  Statute  of  Distributions,  of  which  the  execu- 
tor was  a  trustee  for  them. 

So  also  in  Read  v.  SneU,(q)  trusts  were  declared.  There  the  tes- 
tatrix bequeathed  the  residue  of  her  real  and  personal  estate  to  her 
brother-in-law,  WiUiam  SneU,  and  Matthias  IRng^  her  executors 

(n)  See  Afilnes  v.  Slater,  8  Ves,'  295. 

(o)  2  Vera.  99 ;  see  3\so  Robinson  v.  Taylor^  2  Bra  C.  C.  589 ;  stated  Vol.  I. 
p.  360.  {fi)  1  P.  Will.  700;  also  ^ishofi  ofCioynev.  Young,  infra, 

iq)  2  Atk.  643.  645. 
VOL.  ii.  3  O 
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after  named  in  trust;  the  trasts  of  which  she  then  declared;  and 
Lord  Hardwicke  said,  that  as  the  executors  were  made  tn^tees^  and 
therefore,  from  the  nature  of  the  thing,  could  take  nothing  for  their 
own  benefit,  unless  by  particular  bequest,  they  had  no  ownership ; 
and  therefore  could  not  alter  the  interest  of  the  cestui  que  trusts. 

In  Wheeler  v.  Sheer ^{r)  reference  was  made  to  a  subsequent  dispo- 
tion  by  codicil,  which  the  testator  neglected  to  make.  By  a  codicil 
to  his  will,  he  expressed  himself  thus:  "Whereas  I  have  by  toy  will 
given  the  residue  to  my  executors  in  trusty  &c.  now  I. do  hereby 
direct  and  appoint,  that  the  same  shall  be  applied,  to  such  uses  and 
purposes  as  by  any  other  codicil  or  codicils  shall  be  directed  and 
appointed."  The  testator  made  a  subsequent  codicil,  but  made  no 
disposition  there;;n  of  his  residue ;  and  the  question  was,  whether  the 
executors  or  next  of  kin,  were  entitled ;  and  Lord  £ing,C.,  decided 
that  the  executors  were  trustees  for  the  next  of  kin. 

Again  in  Dean  v.  Dalt(m,{s)  Ann  Joycey  by  her  will  made  in  the 
lifetime  of  her  sisters,  Ann  BewneU  and  Martha  Robinson^  bequeath- 
ed  to  the  defendants,  F.  Dalton  and  W.  Dansey.  all  sums  of  money 
which  she  should  die  possessed  of  in  the  public  funds,  after  payment 
of  her  debts,  d^c.  to  certain  uses;,  she  also  ga^e  to  F.  Dcitan  and 
W.  Dansey^fcr  their  trouble  in  the  trusts  reposed  in  themy  100/.  and 
appointed  her  two  sisters  executrixes.  AnnJoycSy  after  the  death 
of  her  sister,  Martha  Robinson^  but  in  the  lifetime  of  Ann  Bewnellf 
made  a  codicil  to  her  will,  in  which,  after  taking  notice  of  the  death 
of  Martha,  one  of  her  exeoutrixes,  she  appointed  the  defendants,  F. 
DaUon  and  W.Dansey,  "joint-executors  with  her  surviving  sister, 
Ann  Bewnetty  executrix,  and  ratified  her  will  in  all  respects  not 
altered  by  the  codicil ;  she  also  directed*  that  her  executors  should 
be  paid  all  eacpenseSyjoumieSy  and  cAorjpes  which  they  should  occa^ 
sionally  be  put  to  in  the  execution  of  her  will  and  codicil ;  and  that 
they  should  not  be  answerable  for  each  other's  default.  Ann  Bew- 
neU died  before  the  testatrix,  who  soon  afterwards  died ;  upon  which 
the  defendants  proved  the  will  of  Ann  JoycSf  and  took  adnunistration 
to  Ann  Bewndl.  The  plaintiffs,  the  next  of  kin  of  the  testatrix, 
claimed  her  residuary  estate,  insisting  that  the  defendants  took  as 
executors  in  trust  only;  on  the  contrary,  the  defendants  claimed 
the  surplus,  as  surviving  executoi^ ;  no  legacy  being  given  to  them 
by  the  codicil,  in  which  they  were  appointed  executors  with  Ann 
BewnMf  and  the  legacies  which  were  given  to  them  by  the  will, 
were  so  given  them  only  for  their  trouble  in  the  trusts  reposed  in 
them  by  such  will.  And  Lord  ThurloWjCij  said,  "Executors  are 
never  paid  for  trouble  and  joumies,  &c.  the  legacies  are  their  re- 
ward. Here  they  must  be  paid  for  their  joumies,  as  other  persons 
are,  not  merely  the  money  out  of  the  pocket.  There  is  nothing  in 
the  argument  that  it  was  to  give  them  a  prior  charge  for  their  ex- 
penses, as  they  must  come  out  of  the  residuary  fund ;  putting  in  the 
words  therefore,  is  a  demonstration  of  her.  intention  to  make  them 
trustees." 

The  Reader  is  here  also  referred  to  the  case  of  M^CIelandv. 
ShaWy{t)  before(u)  stated,  and  in  which  the  testatrix  called  her 

(r)  Mosc.  289.  302.  (t )  2  Bro.  C.  C,  634w 

(r)  2  Scha  &  Lefroy,  538.  (u)  Vol  L  467. 
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executors,  ^*  executors  and  trustees.^^  A  legacy  of  20{..  was  given  to 
each  of  them,  ^^  in  compensation  of  the  trouble  they  might  have  i^ 
the  execution"  of  her  will ;  and  the  testatrix  directed  it  to  be  paid, 
with  other  legacies,  out  of  the  money  arising  from  the  sale  of  her 
real  estate.  There  was  no  surplus  of  the  personal  estate,  after 
payment  of  debts,'  dec. ;  and  Lord  RedesdcUe^  not  considering  there 
was  sufficient  indication  of  intention  to  raise  a  charge  on  the  real 
estate  for  the  benefit  of  the  next  of  kin,  decreed. the  personal  estate 
to  be  applied  in  payment  of  debts,  &c.  as  far  as  it. would  extend ; 
and  that  the  executors  were  trustees  of  the  surplus  of  the  money 
produced  by  the  sale  of  the  real  estate,  (subject  to  the  charges 
imposed  by  the  will)  for  the  heir  at  law. 

4.  It  should  seem  to  be  the  better  opinion,  though  the  subject 
appears  to  be  attended  with  some  doubt,  that  the  executors  are 
equally  excluded,  where  there  is  a  general  bequest  of  the  residue  of 
the  personal  estate  upon  trusts  which  are  not  sufficient  to  exhaust 
the  whole  property ;  and  that,  in  such  case,  the  next  of  kin  will  be 
entitled  to  the  surplus ;  unless,  indeed,  it  appear  that  the  testator 
named  the  executors  trustees,  only  with  reference  to  a  specific 
purpose,  and  did  not  consider  theia  as  trustees  generally. 

In  Robinson  v.  Taylorj(x)  before  cited  for  another  point,  the 
testator,  after  giving  several  legacies,  devised  the  residue  of  his  real 
and  personal  estates  to  his  ''  executors  thereinafter  named,  in  trust 
to  sell  the  real  estate,  and  place  the  produce  at  interest,  and  pay 
thereout  and  out  of  the  remainif^  part  of  his  personal  property  ^^^b, 
particular  annuity.  He  then  gave  other  annuities  and  legacies, 
^  directing  the  remainder  of  the  money  which  should  be  then  at 
interest  to  continue  so  ;  and  he  merely  disposed  of  it  during  the  life 
of  his  cousin,  Mary  Stuartj  for  her  separate  use ;  and  declared  no 
other  trusts.  The  testator  appointed  James  Taylor  and  Richard 
Guest,  executors  of  his  will,  ''  hoping  they  will  see  the  same  duly 
performed,"  with  the  common  clauses  as  to  their  receiipts  being 
discharges,  and  for  their  indemnity  and  reimbursement.  By  a 
codicil,  the  testator  gave  to  James  Taylor,  one  of  the  executors,  a 
legacy  of  1002.  Upon  the  question  between  the  heir  and  next  of 
kin,  to  whom  the  surplus  of  the  real  estate,  and  between  the 
executors  and  oext  of  kin,  to  whom  the  surplus  of  the  personalry 
belonged.  Lord  Thurlow,  C.,  decided  in  favour  of  the  heir,  as  to 
the  surplus  of  the  real,  add  in  favour  of  the  next  of  kin,  as  to  the 
personal  estate.(y) 

Lord  Eldon  observes,(2r)  upon  the  abofe  case,  ^^  that  it  would  be 
very  difficult  to  argue  upon  that  mixed  devise  and  bequest,  that  if 
the  residue  of  the  real  estate  formed  aresulting  trust  for  the  heir, 
the  residue  of  the  personal  estate  would  not  be  so  for  the  next  of 
kin."  The  subject  under  consideration  was  discussed  in  the  case 
of  Dawson  y.  Clark.(a) 

(x)  2  Bro,  C.  C.  588.  ;1  Ves.  jun.  44  S,  C.  ;  see  also  chap.  IX,  sect.  3.  Vol.  I. 
p,  360. 

.  (y)  See  Mr.  Belt's  note  to  the  above  case,  568.  and  his  citation  from  the  Regis- 
ter's book,  p.  593,  n, 

ix)  18  Ves.  354.  in  Datuton  v.  Clarke^  upon  appeal  from  the  Rolls. 
a)  15  Ves.  409.  18  Ves.  247. 
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In  that  case,(&)  George  Foster  bequeathed  all  hia  estate  and 
.effects' whatsoever  and  wheresoever  that  he  should  die  possessed  of, 
to  John  WeaUeans  and  Robert  Clarke  their  heirs,  executors,  admin- 
istrators and  assigns,  for  ever ;  upon  trust,  ip  the  first  place,  to  pay, 
and  charged  and  chargeable  with  all  his  debts,  funeral  expenses, 
and  also  the  legacies  to  the  several  persons  thereinafter  bequeathed. 
The  testator,  among  other  legacies,  gave  12002.  for  establishing  a 
free-s9hool,  the  said  sum  to  be  laid  but  by  his  '*  executors  therein- 
after named"  on  freehold  property,  &c.;  and  he  appointed  WeaUeanB 
and  Clark  joint  executors.  The  next  of  kin  filed  their  bill,  insisting 
that  the  legacy  to  the  charity  was  void,  and  claiming  the  residue  as 
undisposed  of.  The  executors  claimed  the  residue  of  the  personal 
estate  in  two  characters  5  firsts  as  expressly  devised  to  them  indivi- 
dually, subject  only  to  the  payment  of  debts  and  legacies;  but  if 
not  so  devised,  secondly ^  as  undisposed  of ;  and,  therefore,  belonging 
to  them  in  their  character  of  executors.  Sir  WiUiam  Gra$d 
expressed  his  opinion  that,  though  the  first  point  should  be  decided 
against  the  executors,  the  second  must  be  decided*  in  their  favour ; 
and  he  decreed,  that  the  executors  took  the  whole  residue,  including 
the  1200{.  Upon  the  question,  whether  that  sum  should  be  included, 
his  Honour  observed,  ^^  I  have  always  understood,  that  a  general 
residue  of  personal  property  comprehended  every  thing,  not  other-  . 
toise  effecttuiUy  disposed  qf  by  the  will ;  and  that  there  is  no.  dif- 
ference ;  whether  a  legacy  falls  into  it  by  lapse,  or  .as  being  void  at 
law ;  and  it  was  not  much  contended,  that,  where. there  is  an  express 
bequest  of  the  residue,  the  next  of  kin  can  be  entitled  to  anything. 
It  is,  however,  supposed,  that  there  is  a  distinction  between  resi- 
duary legatees,  by  express  bequest,  and  executors,  taking  a  residue, 
undisposed  of.  I  am  not  able  to  find  any  such  distinction.  It  lies 
upon  those,  who  insist  upon  it,  to  show  that  it  is  established.  I  see 
that  in  the  case  of  Pratt  \.'Sladden,{c)  I  declared  my  opinion,  that 
executors,'  taking  the  residue,  take  it  precisely  in  the  same  plight  as 
residuary  legatees  would  take  it ;  and  to  that  opinion  I  still  adhere." 

From  the  preceding  case  there  was  an  appeal  to  Lord  £Zdon,(d) 
who  dissented  from  Sir  IVUHam  Grant  in  his  construction  of  liobir^ 
son  V.  TayloTj  and  referred  to  other  ingredients  in  that  case,  which 
would  influence  the  decision.  His  Lordship  then  proceeded  thus : 
^^  The  proposition,  that  the  appointment  of  executors  gives  him 
every  thing  not  disposed  of,  is  not  correct.  In  the  strongest  way  of 
putting  that,  it  can  only  be  what  the  testator  does  not  mean  to  dis- 
pose of;  in  the  case  6f  llipse,  for  instance,  though  not  disposed  of, 
the  executor  would  not  take  it :  so,  suppose  the  testator  appoints  an 
executor  in  trust,  but  does  not  express  his  object,  he  might  have  re- 
linquished that  object,  meaning  it  to  go  to  his  executor ;  yet  in  thai 
instance,  the  will  expressing  that  he  intended  a  trust  at  that  time, 
the  executor  would  not  take  in  respect  of  the  interest  he  had  by 
virtue  of  his  office.  The  difficulties  I  feel  are,  first,  that  I  cannot 
think  the  distinction  between  this  case  and  Robinson  v.  Taylor 

{b)  15  Ves.  409.  Sir  William  Grant,  in  the  course  of  his  judgment,  distingcush- 
ed  the  case  before  him  from  Robiruon  v.  Taylor,  laying^  stress  upon  the  words,  'Ho 
my  executors  hereinafter  named"  in  that  case,  in  which  he  thought  the  tAtator 
ooinndered  the  executors  aa  bearing  throughout  the  character  of  trustees,  ib.  416, 

(c)  14  Vcs.  193.  199.  200.  (d)  18  Vcs.  24T. 
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maintainable :  secondly,  that,  if  the  case  is  to  be  decided  upon  the 
latter  ground,  I  do  not  apprehend  the  law  of  this  Court  to  be,  that, 
if  personal  property  is  bequeathed  upon  trust,  and  the  trust  does  not 
exhaust  the  whole,  therefore  the  executor  shall  take  what  is  not  re^ 
quired  for  the  trust.  There  is  no  decision  so  settling  the  law.  The 
decisions  are  the  other  way.  Where,  however  the  will  affects  to 
dispose  of  both  real  and  personal  estate,  if  the  law  has  been,  as  it 
will,  I  think,  turn  out,  that,  the  trust  noj  .exhausting  the  whole  real 
estate,  the  devisee  will  not  take  beneficially,  but  a  trust  results  to 
the  heir,  in  the  same  case  it  will  not  be  found,  that  the  executor  can 
take  for  his  own  benefit  the  surplus  of  the  personal  property ;  that 
gift  to  be  operated  by  the  mere  effect  of  the  nomination  of  him  as 
executor ;  and  I  am  not  aware  of  any  case,  where<  it  has  been  said, 
that,  if  the  whole  personal  estate  is  given  to  A.  astrustee,  who  is  af- 
terwards appointed  execiitor,  he  shall  take  beneficially,  as  executor, 
what  he  does  not  take  for  the  purpose?  of  the  trust ;  his  being  the 
legatee  of  that  personal  property ;  that  is,  there  is  no  case,  in  which 
the  nomination  of  executor  operates  as. a  gift  of  the  personalty  bene- 
ficially in  equity  to  him,  the  will  containing  a  bequest  of  the  whole 
personal  estate  ;  and  there  is  no  difference  whether  that  is  a  bequest 
of  the  whole  personal  estate. to  him,  or  to  another  individual.  The 
ordinary  case  of  lapse,  that  the  -executor  will  not  take,  though  the 
subject  is  not  given  to  any  one  eke,  proves  this;  that  if  these  lega- 
tees had  not  been  the  executors,  the  executors  clearly  would  not 
have  taken  the  personal  estate,  given  to  these  legatees ;  and  then 
the  question  is,  whether  they  shall  take  it  as  they  are  the  executors  ; 
though  they  would  not,  if  other  persons  were  the  executors.  The 
first  point,  therefore,  is  very  material ;  upon  which  I  have  not  the 
benefit  of  the  opinion  of  the  Master  of  the  Rolls  ;  and,  as  to  the  se- 
cond, if  the  judgment  cannot  be  put  upon  any  other  ground,  I  can- 
not at  present  say,  I  am  satisfied  with  the  principle  upon  which  it  is 
decided.'' 

■  Upon  ia  subsequent  day  his  Lordship  observed :  /'  My  great  diffi- 
culty in  this  case  is  not  upon  the  effect  of  a  devise  and  bequest  of 
leal  and  personal  estate  to  trustees  upcfti  trusts,  those  trusts  express- 
ed not  exhausting  the  whole  interest ;  a  case  upon  it  is  very  difficult 
to  maintain ;  that,  as  they  are  afterwards  named  executory,  they  are 
to  have  what  is  not  exhausted  of  the  property  they  take  as  truistees; 
but  the  difficulty  I  feel  is,  whether  I  am  to  construe  the  words 
^'  upon  trust"  to  mean  "  charged  and  chargeable,"  or  ''  charged  and 
chargeable''  to  mean^^  in  trust."  As  the  Master  of  the  Rolls^  how- 
ever, seems  to  have  laid  so  much  stress  upon  Robinson  v..  Taylor^  I 
will  see  the  Register's  book."  And,  finally,  his  Lordship  affirmed 
the  decree,  observing,  ''The  question  is,  whether  upon  the  whole 
will,  this  is  to  be  taken  as  a  devise  and  bequest  to  these  executors, 
with  reference  to  their  office,  upon  trust  to  pay  ;  or  as  giving  them 
the  absolute  property,  subject  only  to  a  charge  J  and  I  think  the  lat- 
ter was  the  intention."(c) 

Again,  in  Sauthouse  v.  Bate,{f)  the  testator,  after  giving  two  le- 
gacies of  1 001.  each  to  John  Forbes  and  Myra  SouthdusSj  to  be  paid 

(e)  See  Sir  William  Gtwifs  observation  upon  the  above  case  in  Soutitowf  v. 
Airr,  next  stated,  (/)  2  Ves.  &  Bea.  396* . 
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over  by  them  to  certain  charitable  institutions,  and  equal  legacies' 
of  stock  to  them  for  mourning,  also  bequeathed  to  them  all  his  pro- 
perty both  real  and  personal  <^upon  this  especial  trust, 'that  they 
pay  regular  the  following  annuities."  And  after  giving  several  an- 
nuities, and  makine  other  bequests,  he  proceeded  thus :  "  I  do  here- 
by appoint  John  Forbe$  my  brother-in-law,  and  Myra  Soti^Aowse, 
spinster,  my  sister,  both  late  of  J^Torihamptony  executors  of  this  my 
last  will  and  testament,  and  their  heirs,  executors^  and  administra- 
iQXBf  upon  this  especial  trust  and  confidence^  that  they  devoteallmy 
property  both  real  and  personal  to  payment  of  my  just  debts,  and 
all  the  legacies  and  annuities  given  by  me  in  trust  to  them."  The 
executors  claimisd  the  residue  in  equal  moieties.  For  the  next  of 
kin  it  was  contended,  that,  the  whole  property  being  given  expressly 
upon  trust,  though  the  trust  declared  is  confined'to  a  particular  part,- 
it  was  impossible  to  separate  the  trusts  from  the  devise..  Sir  fVil- 
liatn  Grant  thought  it  was  impossible  the  devisees  could  take  any 
part  beneficially ;  and  after  observing,  that  a  distinction  had  been 
attempted  to  be  made,  witb  respect  to  the' personal  property,  in  fa- 
vour of  the  executors,  on  tho  ground  of  his  opinion  in  Dawson  v. 
Clarke^  his  Honour  added  :  ^*  But  there  is  no  opening  for  the  dis- 
cussion of  such  a  question  here,  as  these  persons  are  expressly  ap- 
pointed executors  in  trust ;  and  equal  stock  legacies  are  given  to 
them ;  and,  though  these  are  fojr  mourning,  that  has  been  in  some 
cases  held  sufficient  to  turn  executors  into  trustees.  They  are, 
therefore,,  trustees  both  of  the  real  and  personal  estate ;  and  all 
the  co-heiresses  are  entitled  to  the  one  ;  and  the  next  of  kin  to  the 
other." 

To  the.  preceding  cases  that  of  WooUett  v.  ffarr%s{g)  may  be  add- 
ed. There  Catherine  CoUins  bequeathed  all  her  estate  and  effects 
whatsoever,  to  Robtrt  Harris  and  Qeorge  Llojfd,  and  the  sfirvivor, 
his  executors,  administrators,  and  assigns,  upon  trusty  ^fter  several 
specific  dispositions,  as  follows :  "  To  my  good  friend  Robert  Har- 
ns,  my  executor,  I  bequeath  the  sum  of  501. ;  and  to  George  Uayd, 
my  other  executor,  I  give  and  bequeath  all  my  plate,  linen,  cliina, 
and  household  furniture  of  every  description  whatsoever,  save  and 
except  such  as  I  may  hereafter  specify  in  a  codicil  to  this  my  will;" 
and,  after  directing  her  executors  to  retain  their  costs,  and  declar- 
ing that  they  should  not  be  accountable  but  for -wilful  default,  and 
after  payment  of  her  debts,  the  testatrix  gave  the*  residue  of  her 
estate  to  her  dx^cutors,  upon  trust  to  pay  the  proceeds  to  her  bro-  . 
iher  Joseph  CoUins  for  life ;  and  if  he  should  leave  issue,  to  them. 
And  the  testatrix  appointed  Robert  Harris  and  George  lAoyd  exe- 
cutors :  and  by  a  codicil  gave  to  a  legatee  certain  specific  articles. 
Joseph  CoUins  survived  the  testatrix,  and  died  without  issue.  Tlie 
question  was,  whether  the  executors  took  the  residue  beneficially. 
And  Sir  John  Leach^  V.  C.  decided  that  they  were  trustees  for  the 
next  of  kin,  observing,  "  Taking  all  her  estate  and  eflfects  to  have 
been,  in  the  first  place,  given  to  Harris  and  lAayd  upon  trust,  or 
as  mere  trustees,  the  construction  of  this  clause  is,  that  after  the 
trustees  have  satisfied  the  legacies,  debts,  testamentary  and  ftineral 
expenses,  they  are  then  .to  execute  certain  trusts  as  to  her  residuary 

(g)  5  Mad.  452. 
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ef tate.  It  has  turned  out,  that  the  traats  ao  declared  h^tre  not  eiz- 
hausted  the  residuary  estate  ;  but  considering  that  the  true  elSect  of 
thifl'wili  is,  that  the  executors  ure  to  take  the  whole  estate  and  ef- 
fects iipon  trust,  they  are  necessarily  excluded  from  all  beneficia) 
interest  in  any  part  of  it,  and  my  decree  must  be,  that,  as  to  this 
residuary  estate,  they  are  trustees  for  the  next  of  kin«"( A) 

But  where  the  executors  are  called  trustees,  with  reference  only 
to  specific  trust* J  and  the  intention  to  exclude  them  is  not  otherwise 
apparent, *their  legal  right  will  prevail  against  the  next  of  kin;  of 
which  the  following  case  of  Pratt  ^*  Sladdent{i)  is  an  instance.  - 

There,  John  Cloke  devised  a  real  estate  to  Elizabeth  the  wife  of 
Thomas  Sinmumds,  for  life ;  with  remainder  to  tViUiam  Sladden^  and 
his  hehrs ;  and  after  giving  to  fViUiam  Sladdeny  his  executors,  4&c. 
800Z.  and  other  legacies  to  hia  nephews,  bequeathed  to  the  children 
of  his  late  nephew  Hughes^  the  sum  of  200i.  ipd  directed  that  the 
said  WiUiam  Sladden  and  Thomqs  SimmandSj  thereinafter  named 
and  appointed,  should  place  but  the  same  at  interest  for  their  benefit, 
the  interest  to  accunmlate  during  minority,  and  from  time  to  time 
to  be  made  principal  by  'f  his  qaid  tnisteeei;"  and  that  ^his  said  trus- 
tees," should  divide  the  said  legacy  when  the  eldest  cltild  should 
attain  twenty-one.  And  after  other  legacies,  the  testator  gave  4001. 
to  the  said  niUiatn  Sladden  and  Thomas  Simmonds  md  the  survi- 
vor, his  executors,  &c.  upon  trust  to  invest  i)  in  the  funds  in  their 
names,  upon  the  trusts  diereinafter  mentioned,  for  the  benefit  of 
liUzdbethy  thedaughter  of  his  late  nephew  JbAnCZoAe,  for  Iife;*and 
he' relied  upon  his  ^^said  trustees"  to  apply  it  for  her  maintenance; 
and  after  her  death,  he  gave  the  same  tp  her  children;  and  in  case 
of -any  dying  in  her  lifetime,  to  be  tn  trusty  for  such  issue.  He  then 
gave  to  iSIaddefi  and  Swmimds  6001.  five  per  csnts^  in  trust  to  pay 
the  interest  to  his  niece  Mary  Fox  for  life;  and,  after  herdeathi 
upon  trust,  for  his  niece  Marff'Tajflar  for  life;  and  upon  other 
trusts.  The  testator  then  proceeded :  ^*  I  do  hereby  direct,  that  sl\ 
the  above. legacies  by  me  given,- shall  be  paid  by  my  executors,  with*, 
in  six  months  next  after  my  death,  and  charge  and  subject  ray  per- 
sonal estate  with  the  payment  of  the  same."  He  then  directed  that 
his' debts,  fuberal,  and  testamentary  expenses,  should  be  paid  out  of 
the  residue  of  his  personal  estate,  adding,  ^'  whioh  I  have  not  herein 
disposed  of;  and  I  do  hereby  nominate,  constitute,  and  appoint  the 
said  fViUiam  Sladden  and  Thomas  Simmonds^  executors  of  this  my 
last  will  and  testament."  The  testator  then  provided  that  his  "  said 
trustees  and  executors"  thereinbefore  named,  and  the  survivor,  his 
executors,  <&c.  should  reimburse  and  indemnify  themselves,  and  re- 
tain their  expenses,  and  should  not  be  answerable  for  losses  which 
should  happen  tQ  any  of  the  said  trust  premises,  except  from  wilfiil 
negiect.  By  a  codicil,  the  testator  gave  the  residue  of  his  fiuniture, 
plate,  linen,  and  china,  for  the  use  of  his  sister,  Elizabeth  Simmonds^ 
for  life,  and  directed  an  inventory  to  be  teken  by,  or  by  the  order  of 
bis  executors ; :  and  after  her  death,  he  gave  the  same  to  JVUHam 

(A)  Sir  John  IJtacht  in  the  coune  of  his  judgment,'  referred  to  the  case  of  DavH 
9<my.  dark 9  and  observed  that  that  case  cud  not  govern  the  one  before  him.  See 
also  Rhodes  v.  Rudge,   1  Sim.  Rep.  79.  87.  • 

(0  UVes.  193.    See  also  jDawMmv.  Ciark^ubiwtifa. 
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Sladden,  his  executors,  &c.  to  be  a  vested  interest  in  him  on  the 
testator's  decease,  subject  to  Elizabeth  Simmands^  life  interest. 
The  testator  died  without  issue,  and  unmarried.    The  question  was, 
whether  the  executors- or  next  of  kin  were  entitled  to  the  residue  of 
^he  personal  estate^    Sir  William  Chranty  M.R.,  decided  in  favour 
of  the  executors.    Against  this  claim  it  was  urged  on  behalf  of  the 
next  of  kin,  ^firstj  that  the  testator  called  the  executors  trustees  y 
secondly^  that  they  were  clearly  trustees  as  to  part  of  the  property ; 
and  thirdlyj  that  he  ^ave  directions,  which  would  have  been  alto- 
gether unnecessary  upon  the  supposition  the  executors  were  to  take 
beneficially.     Upon  the  first,  his  Honour  observed, ''  It  is  true,  that, 
if  exeputors  are  appointed  expressly  in  trust,  they  cannot  take  be- 
neficially ;  for  the  trust  is  co-extensive  with  the  office  of  executor. 
They  take  nothing  but  in  trust  \  and,  if  it  is  not  declared  for  whom 
they  are  trustees,  the  law  ascertains,  that  the  trust  is  for  the  next 
of  kin.     No  oc^e  has  be^n  cited  to  show,  what  would  be  the  effect 
of  giving  them  the  appellation  of  trustees,  where  they  are  appoint- 
ed executors  by  a  distinct  clause,  without  any  qualification,  er  re- 
striction whatsoever.  But  if  the  testator  imposes  specific  trusts  upon 
liis  executors,  with  regard  to  which  they  may  with  strict  propriety 
be'  called  truste'es,  it  would  be  a  very  strained  construction,  that, 
because  he  does  so  call  them,  he  must  mean  to  make  them  trustees 
with  regard  to  the  whole  of  the  property  they  take  as  executors." 
With  respect  to  the  clauses  of  indemnity,  &c.  his  Honour  was  of 
opinion,  that  the  testator's  meaning  was  obvioiis ;  that  all  general 
charges  and  expenses  were  to-be  borne  by  the  whole  estate ;  which 
he  called  ''  residue ;"   but  that  after  the  separation  of  the  trust 
funds,  each  fimd  should  bear  the  charges  and  expenses  incident  to 
its  management.  Upon  the  second  point,  his  Honour  continued ; 
''It  is'siiid,  that  part  of  this  property  is  undoubtedly  given  to  the 
executors,  as  trustees ;  and  one  of  the  fiinds  might  possibly  fall  into 
the  residue ;  as  the  object  of  that  trust  might  fail.    It  is  said,  the 
executors  being  trustees  of  that  fund,  they  shall  not  be  entitled  to  it ; 
and  then,  if  there  is  any  thing,  which  might  possibly  become  residue, 
which  they  could  not  take,  there  can  be  ho  part  of  the  residue,  which 
they  can  take.     I  know  no  authority  for  the  first  proposition ; 
and  if  that  were  true,  the  second  would  not  flow  from  it.  If  the  exe- 
cutor, by  being  appointed  a  trustee  of  the  whole  of  the  personal  es- 
tate, is  a6  imtio  entirely  excluded  fi-om  the  residue,  he  is  not  the  more 
entitled  to  any  thing  as  residue,  because  part  by  lapse  or  otherwise 
happens  to  become  residue*    But  if  he  is  not  originally  excluded 
fi'om  the  residue  by  being  constituted  trustee  of  the  whole,  what  is  . 
to  prevent  his  taking  any  thing,  thai  may  ultimately  form  residue ; 
whether  originally  given  to  him  as  trustee  for  another,  or.givea 
directly  to  any  other  person  ?     If  not  excluded,  he  stands  as  resi- 
duary legatee  to  all  intents  and  purposes ;  taking  every  thing,  that 
becomes  residue  in  any  way ;  no  matter  hOw  given  originally.  Sup- 
posing the  law  to  be  otherwise,  and  that  the  executor  cannot. take 
any  specific  fiind,  of  which  he  had  been  at  first  appointed  trustee, 
how  is  he  to  be  prevented  from  taking  that  part,  of  which,  by  no 
disposition  or  intendment  of  any  sort,  he  had  been  ever  con- 
stituted trustee.     Upon  such  a  ground,  the  executor  never  has 
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beM '  excluded."  With  respect  to  the  third  point,  relating  to 
the  directions,  his  Honour  thought  but  little  reliance  was  to  be 
placed  upon  clauses  in  a  will^  which  are  contended  only  to  be 
uMecessary.  So  many  unnecessary  directions  ordinarily  find  their 
way  into  wilk,  even  those,  which  are  not  inartificially  drawn,  that 
it  would  be  too  much  to  infer  direct  and  clear  intention  from  the 
use  of  them,  in  any  given  case.  His  Honour  then  concluded  by 
observing,  ^' There  would  perhaps  have  been  an  argument  against 
them,  if  by  the  codicil  there  had  been  any  bequest  to  the  two,  such 
as  there  was  mHdlford  v.  Wood.{k)  But  that  doe.s  not  arise  here ; 
for,  the  new  bequest  by  the  codicil  being  to  one  only,  it  was  neces- 
sary to  make  it,  in  order  to  take  the  joiqt  interest  out  of  the  other. 
On  the  whole,  not;  being  able  to  discover  any  clear  intention  in  the 
testator  to  exclude  his  executory  from  the  beneficial  interest  in  the 
residue,  I  must  declare,  that  they  are  entitled  to  it." 

5.  Another  class  of  cases,  where  the  executors  have  been  exclud- 
ed, and  held  trustees  for  the  next  of  kin,  consists  of  instances,  where- 
in, although  the  executors  have  neither  been  named  trustees,  nor 
the  residue  bequeathed  to  them  upon  trust,  nor  legacies  ^iven  for 
their  care  and  trouble^  yet  there  are  words  expressive  of  an  mtention 
that  the  executors  should  only  assume  their  oflice  ministerially,  the 
testator  clearly,  manifesting  an  .impression  upon  his  own  mind,  that 
be  was  imposing  only  a  duty,  and  not  giving  a  benefit. 

Of  this,  the  case  of  Androvin  v.  Poilblai»c,({)  is  an  example. 
Henry  Poilblanc^  by  a  French  will,  bequeathed  the  residue  of  his 
personal  estate.,  which  he  should  have  either  in  France  or  Ekiglandf 
to  his  only  and  universal  heiresses,  Susan  PoUblanc  his  sister  for 
one-third,  and  Mary  PoUblanc  his  sister  also  for  one-third ;  and  in 
case  of  her  death  before  him,  for  her  children  or  descendants  by 
rQpresientation  in  her  room  or  place^  for  them  to  dispose  of  fireely  at 
their  pleasure,  and  as  effect?  belonging  to  them ;  and  as  to  the  re- 
maining third  of  his  eflfects,  he  willed  that  the  amount  should  remain 
entire  in  the  hands,  power,  and  direction  of  his  elder  sister  Susan 
Potibbxnc,  for  her  to  enjoy  the  profits  and  interest  for  life ;  and  after 
her  death;  the  capital  to  be  inherited  by  the  child  or  children  of  his 
brother  John  PoiWlanc^  that  should  be  out  of  the  kingdom  of  FrancSf 
at  the  death  of  his  sister  Susan;  which  said  child  or  children  he  in- 
stituted for  his  heirs  or  heir  in  the  property  of  the  said  remaining 
third,  and  the  capital  wheresoever  it  was,  to  take  and  dispose  of  as 
their  own  goods.  And  lastly ,  in  order' that  his  will  might  be  well 
executed^  £  named  and  appointed  for  executor,  Lewis  La  Conde  ^ 
lAmdon,  merchant,  his  friend ;  giving  him  in  that  quality  all  and  as 
full  power  and  authority  as.  could  be  given  to  a  testamentary  iexecu- 
tor.'  Susan  PoUblanc  having  died  in  the  life  of  the  testator,  the 
plaintiffs,  who  were  the  testator's  sisters  and  his  next  of  kiq,  filed 
the  bill  to  have  so  much  as  was  devised  to  her  distributed  among 
them;  against  which  claim  th^  executor  insisted  that  he  was  entitled 
to  it  both  in  law  and  equity,  in  the  character  of  executor.  And  Lord 
HardwickSf  C,  decided  in  favour  of  the. next  of  kin;  observing, 
"  What  we  call  executor  and  residuary  legatee,  is  in  the  CivU  law 
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univeTsdl  heir;  and  theso  words,  by  that  law  would  have  entitled 
the  sisters,  as  being  made  universal  heirs  of  all  his  goods  and  chat- 
tels, to  have  proved  the  will,  if  no  executor  had  been  appointed, 
which  is  the  strength  of  the  case,  and  niakes  a.very  plain  one  for 
the  plaintiffs.  It  is  certain,  where  an  executor  is  named  in  a  will, 
and  nothing  more  is  said,  he  is  at  law  entitled,  and  in  this  Court,  to 
the  residue ;  but  if  a  legacy  is  given  him,  which  shows  he  should 
not  take  the  whole,  as  he  has  a  part  «f  the  estate,  the  next  of  kin  of 
the  testator  shall  be  entitled  to  have  it  distributed  upon  the  foot  of 
the  StatUlo  of  Distributions.  It  is  the  ground  too  of  all  the  cases, 
of  excluding  the  executor,  that  he  is  only  named  for  the  sake  of  exe- 
cuting the  will,  and  to  have  the  trouble,  and  not  the  benefit.  If  an 
executor  is  considered  as  a  trustee  by  construction  and  inference, 
where  a  special  or  general  legacy  is  given,  much  more  where  the 
testator  declares  him  to  be  a  trustee.  The  case  of  BagtveU  v.  Drytm) 
is  expressly  in  point,  and  therefore  brings  it  to  that  question,  whe- 
ther the  nominating  him  executor  is  not  nominating  him  in  trust.  It 
is  true,  the  sisters  take  it  in  thirds,  but  if  he  had  done  no  more,  as 
he  has  named  them  universal  heirs,  they  would  have  been  entitled 
to  the  probate  of  the  will.  For  the  proper  term  in  the  Civil  law,  as 
to  goods,  is,  hisres  testamentariua,  and  ''executor"  is  a  barbarous 
term  unknown  to  that  law ;  therefore  a  person  named  as  universal 
heir,  in  a  will,  in  my  opinion,  would  have  a  right  to  go  to  the  Ecclesi- 
astical Court  for  the  probate.  Therefore,  by  naming  other  persons 
universal  heirs,  he  has  divided  the  authority  from  the  interest,  quoad 
the  e;Eecutor.  What  is  the  meaning  of  this*?  Why,  naming  him 
is  nothing  but  as  an  instrument,  and  to  give  him  barely  the  autho- 
rity of  an  executor,  without  any  interest,  and  the  facts  explain  it; 
for,  as  the  sisters  lived  abroad,  the  testator  found  it  necessary  to 
vest  the  authority  in  somebody  in  England;  for  what?  Why, 
merely  for  the  purpose  of  executing  his  will  here."  His  Lordship 
declared,  that  Susan  PoUblanc  Having  died  in  the  testator's  life- 
time, it  was  a  lapsed  legacy  as  to  her,  and  must  be  divided  accord- 
ing to  the  Statute  of  Distributions,  (the  executor  being  only  trus- 
tee) per  capita ;  two-thirds  thereof  to  the  plaintiffss  the  two  chil- 
dren of  the  testator's  sister  Mary  PoUblanc ;  and  the  remaining 
third  to  the  defendant  Susan  PoUblanc^  one  of  the  children  of 
John  PpUblanCy  the  testator's  brother. 

In  De  Mazar  v.  Pyhus^{n)  the  testator  being  in  India  appointed 
by  will  two  persons  at  Copenhagen^  attomies  to  such  will,  whom 
with  the  house  of  Fyfrw,  CaU^  fy  Grant ^  at  New  Bond  Street ^  London^ 
he  named  guardians  of  his  three  children,  St.  George^  CecUidf  and 
EUAsa;  and  he  made  those  persons,  and  two  others  in  /tufta,  whom 
he  appointed  attomies  there,  executors  of  his  will ;  stating  in  the 
conclusion  of  it,  '^his  situation  at  a  great  distance  from  the  JEuro- 
pean  colonies,  where  alone  documents  of  this  sort  were  properly 
prepared ;  and  in  the  most  solemn  maimer  enjoined  his  said  execu- 
tors  (^  that  his  iriD,  in  thefuUest  sense  to  carry  every  part  of  it  into 
^ect,'*  and  particularly  to  treat  th^  children  committed  to  their  care 
with  due  lenity  and  attention.    The  testator  died  without  disposing 
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of  his  residuary  personal  estate,  which  was  claimed  beneficially  by 
the  house  of  Pybua  ^  Co.y  in  the  character  of  executors ;  but  it  was 
deteruMned,  that  the  testator's  next  of  kin,  and  not  that  house  as 
executors,  were  entitled  to  the  undisposed  residue.  Lord  Lough" 
borough^  C,  expressed  himself  to  the  following  efiect:  ^'  Those  who 
have  brought  forward  this  question  have  totally  forgot  the  last  de-^ 
claration  of  the  testator,  stating  his  situation  at  a  great  distance  from' 
the  Ewopean  colonies,  where  ^one  documents  of  this  sort  are  pro* 
perly  prepared;  with  an  adjuratioilto  the  executors  to  give  effect 
lo  the  will  according  to  hi&  intention.  A  much  better  argument 
may  be  raised  for  the  other  executors  than  those  in  England  ;  for 
no  man  could  be  absurd  enough  to  make  a  partnership  executors, 
in  order  to  take  the  residue.  That  they  are  very  fit  to  conduct  the 
ofiice  and  business  of  executors,  where  money  is  to  be  collected  in 
one  country  to  be  remitted  to  another,,  and  secured^  is  very  plain* 
But  if  tlie  rule  holds,  that  calling  a  person  executor,  ex  vi  termini^ 
carries  a  gift  of  the  residue,  the  addition  that  he  is  to  be  attorney 
will  not  take  away  the  effect  of  the  other  word ;  and  in  speaking  of 
the  probability,  it  is  much  more  probable  that  the  testator  should 
intend  persons  he  knew  to  take  the  residue,  than  ^he.  members  of  a 
partnership,  who  at  his  death  might  be  very  different  persons  from 
those  at  the  date  of  his  will.  They  are  directed  to  place  the  whole 
property  out  in  the  funds  for  the  security  of  the  legacies.  In  the 
state  of  ignorance,  in*  which  he  was,  he  prescribes  to  thein  what  they 
are  to  do ;  it  is  impossible  to  raise  an  argument  upon  it." 

In  Urquhart  v.  Kingj(o)  the  testatrix  began  her  will  in  this  man* 
ner ;  ^'  I,  Jane  MoTriSy  of^  &.c.  intending  to  dispose  of  part  of  my  per- 
sonal estate,  do  make  my  last  will  and  testament  respecting  the  same 
in  manner  following."  And,  after  giving  legacies  to  several  persons 
in  America^  continued  thus  :  ^<  and  I  direct  the  said  several  legacies 
to  be  paid  to  the  several  persons  aforesaid,  i^  lawful  money  of  Great 
Britain^  at  the  expiration  of  six  months  next  after  my  decease,  and 
to  be  remitted  them  in  full  without  any  deduction  than  for  any  tax 
or  duty  that  may  be  payable  in  respect  of  the  same  legacies  to  go- 
vernment, or  any  duty  or  expense  that  may  be  payable  or  may  at- 
tend the  remittance  thereof,  or  the  giving  any  release  or  acquittance 
to  my  executors  for  the  same  ;  and  to  that  intent  I  give  to  my  exe- 
cutors hereinafter  named,  such  a  sum  of  money  as  may  be  necessa- 
ry to  pay  and  satisfy  every  tax,  duty  and  imposition,  payable  in  res- 
pect to  the  same  several  legacies,  and  the  expense  of  taking  and 
procuring  proper  releases  and  acquittances,  and  also  %\\  costs  and 
charges  which  they  may  incur  or  be  put  unto,  in  the  execution  of 
this  my  will :  and  I  constitute  and  appoint  the  honourable  Rt/fua 
JKng,  minister  and  plenipotentiary  from  the  United  States  of  J^orlh 
America  aforesaid,  or  such  other  person,  who,  at  the  time  of  my 
death,  shall  be  minister  plenipotentiary  from  the  States  of  America 
to  this  kingdom,  and  F.  Gregory  of,  &c.  executors  of  this  my  will." 
The  testatrix  having  made  no  disposition  of  her  residuary  estate,  tho 
question  was,  whether  her  next  of  kin  or  executors  were  entitled  to 
it  ?  Sir  WiUiam  Grant,  M.  R.  decided  in  favour  of  the  next  of  kin ; 
in  the  course  of  his  judgment  observing ;  "  In  this  case,  the  cir* 
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cumstances  much 'more  strongly  indicate  the  real  intention,  that 
the  executors  should  not  take  beneficially,  than  a  legacy. would 
have  done.  First,  the  declaration,  that  sne  intends  to  dispose  of 
fart  of  her  personal  estate,  and  that' it  is  for  that  purpose  onfy  she 
makes  a  will.  That  amounts  to  a  declaration,  that  she  does  not,  by 
appointing  an  executor,  mean  to  dispose  of  the  whole;  though  that 
appointment  standing  alone,  would  legally  have  that  effect.  That 
declaration  of  itself  might  have  been  not  very  conclusive,  if  the  whole 
tenor  of  the  will  was  not  in  perfect  correspondence  with  it :  but 
throughout  the' testatrix  proceeds  upon  the  assumptipn,  that  nothing 
is  to  go  to  any  one  but  what  she  specifically  disposed  of;  for  direct-' 
ing  the  tax  upon  the  legacy  to  be.  pard,  she -does 'not  in  the  usual 
way  direct  the  executors  to  pay  it,  but  thinks  it  necessary  to  give  to 
her  executors  suqh  a  sum  of  money  as  may  be  necessary  to  pay  all 
those  charges  and  expenses,  and  makes  no  farther  disposition.  There 
is  no  motive  for  this  special  bequest  to  her  executors,  except  that 
she  supposed  it  necessary  to  separate  from  the  residue  every  thing 
she  meant  the  executprs  to  have.  That  was  nugatory,  if  she  sup- 
posed h^r  estate  solvent,  and  the  executors  were  to  take  the  residue ; 
for  it  would  onlybe  taking  out  of  their  own  residue.  The  appoint- 
ment of  Mr.  Kingf  n6t  in  his  individual  capacity,  as  a  friend,  but  in 
his  character  as  minister  from  the  American  States,  or  of  such 
other  person,  who  at  her  death  should  be  minister,  is  not  immaterial, 
aiding  the  other  circumstances.  It  is  evident,  therefore,  she  meant 
to  confer  an  office  only ;  and  the  intention  is  much  more  clear,  than 
it  would  be,  from  the -single  circumstance  of  a  trifling  leshtj  to 
each  ;  which,  it  is  admitted,  would  be  sufficient  to  exclude  the  exe- 
cutors. They  are,  therefore,  mere  trustees  of  the  residue  for  the 
next  of  kin." 

In  Sadler  v.  Tumer,(p)  Samuel  Turner j  who  had  for  many  years 
been  in  the  Ea^  Indim^  in  the  capacity  of  a  captain  in  the  East 
India  Company's  service,  and  was  resident  at  CalaUtaj  being  about 
to  return  to  tlnglandj  made  his  if^ill,  attested  by  three  witnesses; 
and  professing  to  dispose  of  his  ^'  temporal  'estate,"  he  proceeded  to 
give  several  legacies,  amongst  which  he  bequeathed  to  his  dearly 
esteemed  frieAd,  John  Whiiey  of  CalcuitOi  and  his  wife  M.  Whiie^ 
and  to  his  dear  and  valued  friends,  O.  Wrougkt^n^  of  D<mcaster^ 
and  his  wife  D.  Wroughton^  200Z.  each  for  a  mourning  ring ;  of 
which  trifle,  though  of  small  value,  he  requested  their  acceptance, 
as  a  testimonial  not  only  of  the  sense  he  entertained  of  their  atten- 
tion to  his  children,  but  as  a  token  of  his  personal  affection  and  re- 
gard for  them.  He  also  gave  to  O.  N.  Thompeon^  his  diamond 
rinff ;  and  after  making  provision  for  the  support  of  his  two  natural 
chCTdren,  and  for  their  mother,  out  of  his  property  in  IndiOj  he  gave 
the  residue  of  his  fortune  in  /lufta,  as  well  as  the  sum  of  65001.  in 
EngUmd^  in  five  per  cent,  consolidated  annuities,  then  standing  in 
the  joint  names  of  Warren  Haetings  and  fVilUam  and  Thmiae 
RaiieSf  in  trust  for  him,  to  be  equally  divided  between  his  said  two 
children,  payable  at  twenty-one,  with  survivorship  between  thera,  if 
either  died  under  that  age.  The  testator  then  appointed  F.  Sadler 
(whose  wife  had  a  legacy  to  her  sole  use,)  G.  M  Thon^eon  and 
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Gf.  WrougUanj  his  executors  in  England^  and  requested .  them  to 
surperintend  the  education  of  his  two  children  ;  and  he  nominated 
John  Whitty  of  Calcutta^  and  C.  F.  Martyn^  of  CalciUtay  his '  exe- 
cutors in  India,  with  a  direction  to  his  two  last  named  executors,  to 
remit  to  England^  through  the  Company's  treasury,  all  such  pro- 
perty as  he  might  be  possessed  of  at  the  time  of  his  death,  which 
property  was  wholly  vested  in  the  hands  of  John  ff^iteyin  the  gOYcm- 
ment  securities  of /ndta,  except  such  a  sum  as  should  produce  fifhr 
^icca  rupees  per  month,  for  the  support  of  the  mother  of  bis  chil- 
dren. The  bill  was  filed  by  the  executors,  to  have  the  rights  under 
the  will  ascertained^  and  for  the  necessary  accounts  and  inquiries, 
which  were  directed  by  a  -decree.  The  question  arose,  who  was 
entitled  to  the  residue ;  and  Sir  ff^illiam  Grant,  M.  R.  decided  in 
favour  of  the  next  of  kin ;  observing,  in  the  course  of  his  judgment^ 
**  I  do  not  think  the  legacies  or  the  mode  of  giving  them,  would 
determine  the  question  between  the  executors  and  the  next  of  kin. 
But  there  is  sufficient,  with  regard  to  the  two  Indian  executors,  to 
show,  it  was  to  be  a  mere  trust.  Can  I  hold  that  the  three  English 
executors  take,  and  the  two  Indian  executors  are  excluded  1  It  is 
evident  from  the  description  of  the.  duty  of  the  latter,  that  they  are 
meant  merely  to  perform  that  duty.  It  amounts  to  saying,  that  is 
the  purpose,  and  the  only  phrpose  for  which  they  are  appointed. 
The  instant  they  have  done  that,  they  have  discharged  the  whole 
duty  imposed  Upon  them.  In  JDe  Mazar  v.  Pybus,{q)  we  claimed 
for  the  bankers  the  residue ;  and  it  was  taken  for  granted,  that  if 
there  was  a  foundation  for  that  claim,  all  the  executors  in  all  the  dif- 
ferent countries  must  have  b^en  entitled.  •  This  is  new  :  but  upon 
the  whole,  the  Indian  executors  cannot  claim ;  and  Ithink  it  a  ne- 
cessary consequence  that  the  others  cannot ;  for  if  one  is  a  trustee,, 
all  the  others  must  be  trustees. 

We  may  here  introduce  a  case  of  some  ambiguity,  (namely)  that 
of  Cranley  v.  Hale  ;(r)  there  the  testator,  after  revoking  all  wills  and 
codicils,  declared  that  to  be  his  codicil,  whereby  he  directed  thus; 
'^  that  the  whole  of  my  property,  of  whatsoever  sort  or  kind,  shall 
pass  by  this  codicil,  according  to  {ata,  save  and  except  the  sum  of 
9000J.  to  Orace  Isabella  Strode^'^  &c.  The  testator  excepted  other 
legacies  therein  mentioned,  and  then  added ;  **  I  Iftreby  appoint  my 
brother  my  sole  executor ;  and  request  he  will  make  such  little  ar- 
rangement, as  he  has  reason  to  think  I  should  wish.''  After  the 
death  of  the  testator,  a  bill  was  filed  by  the  other  next  of  kin,  claim- 
ing a  share  in  the  residue.'  The  question  turned  upon  the  construc*- 
tion  of  the  words  before  stated  in  the  will ;  whether  the  testator  had 
in  view  the  legal  right  of  the  next  of  kin,  or  the  legal  right  of  the 
executor.  Sir  fVittiam  Grant,  M.  K.  remarking  upon  the  difficulty 
of  construction  either  way,  was  of  opinion  that  the  construction  in 
favour  of  the  next  of  kin,  was  liable  to  fewest  difficulties ;  and  de- 
creed in  their  favour  accordingly.  A  forcible  argument  in  favour  of 
the  construction  which  prevailed  was,  that,  upon  the  supposition  of 
an  intention  that  his  brother  should  have  the  whole  {except  the  le- 
gacies), the  testntor  had  taken  a  very  circuitous  mode  of  effectuating 
the  purpose,  which  might  have  been  so  easily  expressed,  and  which 

(f)  Sufira,  p.  483  of  this  vdume.  (r)  14  Yes.  3ar. 
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he  might  have  given  him  directl j^ ;  and  that  if.  the  testator  had  in 
contemplation  the  legal  right  of  the  executor,  he  mast  have  known 
the  mere  appointment  would  have  been  sufficient,  and  the  previous 
declaration  unnecessary.. 

The  present  class  of  cases  may  be  closed  with  that  of  Giraud  v. 
Hahbury.{8)    There  the  testator  appointed  the  defendant  Hanburjf 
and  another,  in  conjunction  with  his  (the  testator's)  wife,  executors, 
and  executrix  of  his  will,  ^<  hoping  they  will  be  so  good^out  of  re»- 
fedt  to  my  wife^  to  accept  the  same;'*^  and  then  he  proceeded  thus : 
^  As  to  what  worldly  property  it  has  pleased  Providence  to  bestow 
upon  me,  I  dispose  of  the  same  in  the  following  manner ;  tn2r."    To 
his  wife,  bis  furniture,  plate,  &c. ;  XoHanbury  and  his  wife,  and  to 
the  other  executor,  ten  guineas  each  for  mourning,  and  a  ring  of 
the  value  of  two  guineas.   The  testator  then  gave  to  his  wife  the-inr 
terest,  during  her  life,  of  all  sums  he  had  or  might  have  at  his  de^ 
cease  in  the  bank,  or  elsewhere :  and,  after  some  other  pecuniary  le^ 
gacies,  gave  to  Samson  and  his  wife,  after  the  death  of  his  (testa* 
tor's)  widow,  the  interest  of  10002.  five  per  cents  during  their  lives ; 
and  after  their  deaths,  the  principal  between  their  two  dau^^hters, 
the  plaintiffs :  but  he  made  no  disposition  of  the  residue..    Sir  fVil- 
liam  Gran^  decided,  that  the  executors  were  intended  to  take  the 
office  only,  and  not  the  beneficial  interest.    His  Honout  observed  : 
"The  Words  used  by  this  testator,  in  appointing  his  executors,  are 
strongly  indicative  of  an  intention  tp  impose  a  burthen,  not  'to  con- 
fer a  benefit  upon  them.    If  they  were  to  take  beneficially  after  the 
wife's  death,  they  would  have  had  a  sufiiciently  strong  inducement 
to  accept  the  trust,  and  to  manage  the  estate  to  the  best  advantage : 
the  more  they  served  her  in  the  first  instance,  the  more  they  would 
eventually  serve  themselves.    But  the  testator  seems  to  conceive, 
that  he  is  appointing  them  to  an  office,  which,  but'  for  their  respect 
to  his  wife,  they  might  possibly  decline. .  It  is  from  that  motive  only, 
that  he  hopes  their  acceptance."    And  after  citing  the  case  of  Lord 
JVbrfA  V.  Piirclen,(/)  his  Honour  added,  "In  this  case  the  testator 
declares,  in  the  clause  immediately  following  the  appointment  of 
his  executors,  that  he  means,  to  dispose  of  the  whole  of  his  property; 
and  then,  can  it  be  supposed,  that  he  would  have  expressed  a  hope 
that  they,  would  consent  to  accept  the  bulk  of  his  property,  and  have 
the  kindness  to  take  care  of  it  till  it  becomes  their  own '?     The  in- 
tention is  plain,  to  dispose  of  the  whole.    He  does  not  fully  execute 
that  intention,  but  still  this  shows  that  he  meant  the  whole  to  be  the 
subject  of  subsequent  disposition,  and  did  not  conceive  that,  by  the 
appointment  of  executors,  he  had  already  disposed  of  it." 

In  Lord  JVorth  v.  Pwrden  (cited  in  the  last  case),  the  expression 
used  by  the  testatrix  was^  "  that  she  heartUy  requested^^^  the  defenn 
dants^  "  to  take  upon  them  the  execution  of  thewUlJ*^  But  the  case 
did  not  depend  altogether  upon. that  clause^  there  having  been  a 
bequest  of  over  the  residue,  with  a  blank  for  the  name  of  the  person 
to  take.(u)  And  Sir  JoAn  Strange^  after  observing  upon  that  inchoate 
clause,  adds,  that  "  when  the  testatrix  mentions  her  executors  by 
name,  and  only  as  such,  in  the  following  sentence,  she  plainly  in- 
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»  3  Mcriv.  15a  (0  2  Vcs.  sen.  494. 

u)  Per  Sir  William  Grants  3  Mer.  152',  reported,  2  Ves.  sen.  495» 
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tended  them  no  farther  favour  :  and  there  are  added  pathetic  sup* 
plicatory  words  addressed  to  her  executors,  to  take  on  them  the  ex'- 
ecutton  and  burthen  of  her  will ;  which  words  she  could  not  be  sup- 
posed to  have  used,  had  she  intended  them  so  great  a  benefit  as  the 
residue."' 

6.  When  the  residue  is  originally  and  effectually  giveii  away  from 
the  executors,  but  the  whole  or  some  part  of  it,  by  subsequent  events, 
becomes  undisposed  of,  such  disposition  in  the  first  instance  from 
the  executors  has  been  K^ld  a  sufficient  manifestation  of  intention 
in  the  testator  to  exclude  them  from  taking  any  part  of  such  residue 
beneficially ;  and  they  have  accordingly  been  held  trustees  thereof 
for  the  next  of  kin. 

Thus,  in  Bennet  v.  Bcdchelor^(x)  Francis  HamUn^  after  devising 
his  real  estate,  gave  a  legacy  to  a  god-daughter,  and  then  to  Jane 
Powell  all  his  household  goods,  books,  bookcase,  linen,  wearing  ap- 
parel, and  all  other  linbequeathed  goods  and  chattels,  that  should 
be'  in  his  possession  at  the  time  of  his  death,'  except  the  legacies  he 
had  given  or  should  give.  He  then  gave  her  all  money  due  to  him, 
that  she  might  discharge  the  demands  upon  him ;  and  then  bequeath- 
ed to  other  persons  certain  articles  of  plate  and  furniture,  and  some 
pecuniary  legacies.  Then  came  a  clause,  charging  the  said  Jan6 
Poto^U.with  the  payment  of  his  debts,  legacies,  &nd  funeral  expenses. 
He  appointed  a  legatee  of  LOt..for  mourning,  JanePoweH,  and  two 
other  persons  (to  whom  no  legacies  were  given,)  joint  executors  of 
his  will.  Jane  Potoell  died  in  the  testator's  lifetime.  The  bill  was 
filed  by  the  personal  representative  of  John  Bennetyihe  sole  next  of 
kin  of  the  testator,  for  the  residue  against  the  surviving  executors. 
The  executors  insisted  that  the  bequests  to  Jane  PoWeUwere  speci- 
fic, not  residuary;  but  if  residuary,  there  was  nothing  to  turn  them 
into  trustees.  But  Lord  ThurlaWy  C.  decided  in  favour  of  the  next 
of  kin;  expressing  himself  to  have  no  doubt  upon  the  question, 
though,  had  it  been  recent,  he  might  have  felt  difficulty  in  the  orir 
ginal  argument;  adding,  '^But  after  so  many  cases  upon  the  subject^ 
and  the  law  has  been  so  well  settled,  I  am  under  a  difficulty  to  take 
any  line  of  argument,  unless  that  which  appears  to  have  been  sug- 
gested by  Sir  Jo96pA  Jekyll  in  that  short  note  mStrange.{y)  He 
there  seemed  to  go  upon  a  difference  betweeii  a  lapse,  and  what  is 
not  disposed  of.  In  case  of  construing  intention,  it 'may  have  place, 
but  not  otherwise ;  for  a  lapsed  legacy  is  a  case  to  which  the  will 
does  not  a:pply.  At  law,  executors  take  absolutely  and  beneficial 
as  well  as  any  nominal  interest,  where  there  is  nothing  serving  as 
iEm  intimation  of  an  idea,  that  the  testator  was  not  making  a  benefi- 
cial office,  bat  merely  a  trustee.  But  when  he  has  taken  from  them 
in  the  same  instant  all  that  would  result  beneficially  to  them,  it  is 
difficult  to  say  he  meant  they  should  take  any  thing  more  than  a 
ixusU^(z)  ,  •  •      • 

The  rule  is  equally  applicable  where  part  of  the  residue  is  origin- 
ally given,  but  the  testator  erases  the  name  of  the  legatee,  and  omits 

1  Ves.  jun.  63.    3  Bra  C.  C.  38.  5*.  C 
Man  V,  Man^  2  Stra.  905.  infra^ 

See  also  Dawmm  v.  Clark,  9Ufira,  16  Ves..  254-5 ;  See  the  cases  cited,  chap, 
sect  4.  div.  2.    Vol.  I.  p.  332,  &c  and  sect  6.  div;  %  VoL  I.  p.  340,  and 
the  cases  there  cited. 
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to  substitute  another.    In  such  case,  the  next  of  kin  will  be  entitled 
to  that  part  .undisposed  6f. 

In  Leake  v.  i{o&tiwon,(a)  Sir  WiUicm  Chrant  expresses  himself 
thus :  *^  I  have  always  understood,  that,  with  regard  to  personal  es- 
tate,, every  thifig  which  is  ill  given  by  the  will  does  fall  into  the 
residue;  and  it  must  be  a  very  peculiar  case  indeed,  in  which 
there  can  at  once  be  a  residuary  clause  and  a  partial  intestacy, 
tmUas  9ome  part  qf  the  residue  Uedf  he  %U  given.^* 

In  accordance  with  the  concluding  part  of  this  dictum^  Sir  ThamoB 
Plumer^  M.  R.  decided  the  case  of  Skrymeher  v.  J>rarthccie.(b) — 
There  Simeon  Cdey  bequeathed  the  residue  6f  his  personal  estate 
to  trustees,  and  directed  them,  in  events  which  happened,  to  transfer 
500/.  five  per  cent.  Bank  annuities,  part  of  such  residue,  unto  his 
daughter  ^^  Hannah  Narthcatei  wife  of  Thomas  JVorthcotef  of  Piety- 
street/*  <&c.  The  testator  bequeathed  the  other  parts  of  the  residue 
to  other  legatees,  and  appointed  executors.  The  testator  had  drawn 
a  pen  through  the  name  and  description  before  given  of  his  daughter 
H.  Nartheo/te ;  and  in  a  subsequent  codicil,  the  testator  CKlded 
these  words,  *'  I  razed  the  nam6  of  JVbit Acote  out  of  my  will  with 
my  own  hand.''  The  question  was,  who  was  entitled  to  the  5001. 
five  per  cent.  Bank  annuities  9  And  Sir  Thomas  Plumer  decided  in 
&vour  of  the  next  of^kin ;  observing,  "  The  question  is,  whether  the 
rule  applicable  to  residue  is.  diflferent  from  that  which  prevails  in 
the  case  of  every  other  legacy.  It  seems-  clear  on  the  authoritiesp 
that  a  part  of  the  residue  of  which  the.  diq>OBition  fails  will  not 
accrue  in  au^entation  of  the  remaining  parts,  as  a  residue  of 
residue ;  but,  instead  of  resuming  the  nature  of  residue,  devolves  as 
undisposed  of.  Residue  means,  all  of  which  no  effectual  disposition 
is  made  by  the  will,  other  than  the  residuary  clause ;  but  when  the 
disposition  of  the  residue  itself  fails,  to  the  extent  of  which  it  fails, 
the  will  18  inoperative.  In  the  instance  of  a  residue  eiven  in 
moieties,  to  hold  that  one  moiety  lapsing  should  accrue  to  Uke  other, 
would  be  to  hold,  that  a  gifl  of  a  moiety  of  the  residue  shall 
eventually  carry  the  whole.  Whatever  argument  applies  to  the 
entirety  of  the  moiety,  applies  to  every  part  of  it;  the  distinction  is 
mere  division.- '  And  His  Honour  decided,  that  as  to  the  5001.  the 
testator  died  intestate. 

But  we  may  here  notice  a  distinction  with  regard  to  the  executor's 
right  to  the  residue  undisposed  of,  between  the  lapse  of  a  portion 
of  the  residue  originally  bequeathed;  and  the  lapse  of  a  specific  or 
general  legacy.  It  is  admitted  that  the  cases  of  Bennet  v.  natchehrf 
okrymsher  v.  JSTorthcote^  and  the  dictum  in  LecJce  v.  RoMnsonf(c) 
clearly  establish  the  proposition,  that  the  executor,  in  that  character, 
is  not  entitled  beneficially  to  any  portion  of  the  residue  originally 
bequeathed,  but  which  lapses  by  the  death  of  the  legatee  in  the 
testator's  lifetime,  or  by  the  disposition  otherwise  becoming  ineffec- 
tual ;  but  that,  with  respect  to  a  specific  or  general  legacy^  it  is 
urged,  the  law  is  otherwise :  for  (with  the  exception  just  admitted,) 
the  executor  is,  by  law,  as  also  according  to  the  equity  of  the  Court 
of  Chancery,  in  all  respects  in  the  situation  of  the  residuary  legatee, 
and,  as  such,  entitled  to  whatever  may^ventually  become  uhdis- 

(a)  3  Mer.  393.  {b)  1  Swan.  566.  (c)  Ubi  eufira. 
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posed  of.  For  this,  the.  case  of  ^flbon  v.  Ivat^[d)\B  deemed  an 
express  authority,  which  decided  that  a  specific  legacy  lapsing 
formed  part  of  the  residue,  and  so  belonged  to  the  executrix,  who 
is  incorrectly  stated  in  the  report  to  be  residuary  legatee.  ^  The 
d>servations  of  Lord  Tkwlow  in  Benmet  v.  BcichelaTi  and  of  Lord 
Hardwicke  in  Jadkson  v.  >£eSy,(6)  have  been  also  considered  to 
support  the  distinction  in  favour  of  the  executor.  In  addition  to 
the  above,  7\imer  v.  Ogim,  as  cited  hy  Sir  WUHam  Grani  in 
Pi^hfring  v.  Stmnfard^Q)  and  explained  by  him  in  Dawson  v. 
Cktrkf(g)  is  a  further  authority.  The  same  learned  Judge  recog- 
nises the  same  distinction  in  Lealee  v.  Robinsony  in  Pratt  v. 
Sladden,{K)  in  Dawson  v.  CIarft,<iJ  and  in  Southpuiie  y.  Bateik) 
and  the  expression  of  Sir  Thomas  Plumerin  ISkrymsherv^  Jiorth- 
cote  neems"  to  infer,  that  the  executors  lake  in  air  cases  of  lapse, 
except  that  of  the  residue.  In  opposition  to  these  authorities^  there 
is  the  dictum  of  Lord  JBMoti  in  Dawson  y.  Clark^{l)  upoo;  appeal 
from  the  Rolls,  where  be  addresses  himself  to  the  observations  of 
Sir  William  Ctrant  in  the  same  case  when  before  him,  and  which 
we  have  before(m)  cited.  In  Souihouse  v.  Baie^  Sir  WUliam  Grant 
adverting  to  Lord  Eldon^s  remarks  in  Dawson  v..  Clarke  says«  *'  I  do 
-not  know,  whether,  upon  the  appeal,  the  Lord  Chancellor  meant 
absoIiHely  to  over-rule  that  opinion ;  but  from  the  note  with  which 
I  have'been  furnished,  it  is  clear,  that  he  did  not  concur  in  it. '  Had 
I  been  awiare,  that  it  would  have  been  thought  liable  to  so  much 
doubt,  I  should. have  stated  more  fully  the.  reasons  upon  which  I 
thought,  and  stiU  think,  that  the  executors,  as  such,  would  have 
beeti  entitled,  even  if  it  had  been  decided,  that  they  did  not  take  by 
the  direct  bequest." 

The  argument  against  the  executors  taking  a  lapsed  specific  or 
general  kgaiy  is  founded  upqfi  the  same  principle  as  that  which  has 
prevailed  against  th'em  in  the  excepted  case  of  a  portion  of  the 
residue  lapsing,  namely,  upon  the  clear  inference  of  intention  that 
the  testator  me.ant  it  to  go  from  them.  It  is  urged  against  the 
executor,  that  the  law  casts  the  residue  upon  him  only  in  the 
absence  of  any  intention  manifested  by  the  testator  to  give  it  other^ 
wise  ;  that  the  executor  is  not  entitled,  according  to  the  dictum  of 
Sir  WiUiam.  Grant,  to  whatever  tdtimatelff  bedomes  undisposed  of, 
but,  as  Lord  -E^Uon  states  the  rule,(n)  to  what  the  testator  does  not 
mean  to  dispose  of.  If  the  latter  proposition  be  law,  it  is  certainly 
difficult  to  reconcile  the  executors  taking  a  lapsed,  specif  or 
general  legacy,  consistently  with  the  testator's  intention  clearly 
manifesfted,  that  to  the  value  of  the  specific  chattel  or  general 
legacy  so  bequeathed,'  the  testator^  at  the  time  of  making  bis  will, 
clearly  expressed  his  intention  to  give  the  surplus  away  from  the 
executor^  The  quanttifm,  if  not  the  weight  of  the  authority)  however, 
it  must  be.  admitted  is  in  favour  of  the  executor^s  right  being  the 
same  ^as  that  of  the  residuary  legatee,  with  the  exceptibn^  above 

d)  2  Ves.  sen.  166.  and  tUe  decree  in  Belt's  Supp.  335.  aiid  injra. 

O  2  Ves.  sen.  285.  .</)  3  Ves.  333.  (r)  15  Vcs.  417, 

A)  U  Ves.  193.  200..  (t)  15  ih.  417,  (k)  2  Ve9.fic  Bea.  396w 

(/)  18  Ves,  254-5.  (m)  Su/tra,  Vol  II.  p.  476.  etae^, 
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alludc^d  to ;  but  until  the  point  is  again  brought  before  the  Court,  it 
must  be  considered  doubtful. 

7.  We  proceed  to  another  class  of  cases  in  favour  of  the  next  of 
kin,  namely,  those  wherein  the  residue'is  disposed  of  by  an  imper/ec^ 
bequest;  and  wherein  the  attempt  to  dispose  of  it  has  been  consi- 
dered a  sufficient  manifestation  of  intention  to  exclude  the  execu- 
tors, who  will  be  trustees  for  the  next  of  kin.  And  it  is  immaterial, 
whether  the  bequest  be  imperfect  through  the  testator's  leaving  m 
blank  for  the  name  of  the  legatee,  or  by  declaring  an  intention  to 
dispose  of  the  residue  by  a  codicil,  which  he  never  makes,  or  by 
other  omissions  of  a  similar  description,  so  that  it  be  clear  the  tes- 
tator's intention  was  to  dispose  of  the  toAofe.  of  the  residue. 

In  the  Bishop  of  Cloj/we  v.  rotiiijf,(o)  Q.  Berkdey  made  the  de- 
fendant Young  and  Broom  his  whole  and  sole  executors;  and  as  to 
the  personal  estate,  with  wbic]i  it  had  pleased  God  to  bless  him^  he 
disposed  of  it  as  follows,  &t. .  Among  other  legacies,  he  save  Wiir 
liam  Broom  a  mortgage  he  had  upon  BroonCs  estate,  with  all  tho 
interest  due  thereon,  to  be  equally  divided  between. the.  daughten 
and  niece  of  .B^room;  and  upon  their  deaths,  to  the  sons  of  Broam^ 
To  Young  he  gave  a  bond  of  200L  owinff  to  the  testator  by  Broom. 
Then  followed  this  ctause  ;  *'  item,  after  all  my  just  debts  and  legacies 
paid,  I  give  and  bequeath  the  remainder  of  my  estate,  real  and  per- 
sonal, and  whatever  shall  be  due  to  kne  for  half^pay,  A.c.)''  without 
saying  more.  The  next  of  kin  claimed  the  residue,  upon  the  ground 
that  the  executors  were  trustees  for  them ;  and  Lord  JEToniioicfa,  C^^ 
decided  accordingly. 

His  Lordship  expressed  his  opinion,  that  the  mere  circumstance 
of  the  executors  haviiig  legacies,  would  notj  standing  alone,  in  that 
case  be  sufficient  to  exclude  them;  the  legacy  to  Broom  not  being 
for  himoelf,  he  not  beinff  entitled  eV^n  to  the  interest  for. his  life; 
and  the  legacy  to  the  other  executor  WQuld  not  exclude  both.  .His 
Lordship  also  was  of  ppinion,  that  the^  great  stress  6f  the  case  rested 
upon  the  imperfect  residuary  clause,  and  that  it  was  sufficient  to 
exclude  the  executors.  His  Lordship,  in  the  course  of  his  judg- 
menti  made  the  following  observations :  ''By  the  last  clause  he  has 
shown  an  intent  by  express  words,  to  dispose  of  the  residue;  then 
he  did  not  mean  they  should  take  it  by  imiphcation,  by  force  of  hav- 
ing the  o$ce.  But  it  is  said,  this  bemg  an  imp^ect  ckuse,  does 
not  operate,  and  nothing, is  to  be  inferred  from  thence;  and,  there- 
fore, the  testator  might  mean  to  give  it  to  the  executorsi  oir  might 
be  in  doubt  to  whom  to  .give  it,  and  not  having;  cleared  up  that 
doubt,  the  rightof  the  executors  is  to  arise.  Admitting  he  intended 
to  give  it  to  the  executors^  it  follows  he  did  not  intend  they  should 
take  it  as  executory  but  by  express  words ;  and  this  beinc  in  doubt^ 
proves  the  same  point  still,  that  it  was  not  his  intent  at  the  time  of 
making  his  will,  that  they  should  take  this  residue  by  force  of  being 
executors^  but  intended  a  ferther  disposition,  which  he  has  not  made. 
Then  is  not  this  the  strongest  case  to  say,  that  it  was  not  the  intent 
that  by  beins  named  executors,  they  should  have  the  beneficial  inte- 
rest f'  And  again,  <'  An  heir  takes  by  the  law,  not  by  the  intent  of 
the  testator,  but  contrary  to  his  intent  and  will ;  whereas  an  execa-* 

(o)  3Vc8.sen.91;  seealsoiltfvenv.  i}»ve»,  ti0nr,p.  457of  UdsvoL 
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tor  must  take  by  the  will ;  and,  therefore,  if,  at  the  midLijig  of  the 
will,  the  intent  appears,  that  the  executor  should  not  take  the  bene- 
ficial interest  in  the  surplus,  no  accident  afterward  cap  give  it  him ; 
whereas  an  heir  has  another  foundation  from  the  law.  This  resi- 
duary clause  shows  an  intent  to  dispose  of  it  in  some  other  manner, 
though  imperfect,  so  that  itcannotgo  totheezecutor^a8  that  would 
be  contrary  to  the  intent;  and.  in  that  respect,  it  is  something  like 
Levitt, y.  Parker f  where  the  will  was  left  unfinished,  <I  give  to  Jl^ 
B.y  without  saying  what  he  gave ;  but  it  came  in  the  place  where 
the  residuary  bequest  was  to  be  expected.  It  was  said,  indeed,  there 
was  a  legacy.  I  remember  that  case,  and  think  Lord  King  idid  lay 
weight  on.  that  argument.  But  in  the  present  case,  the  r^idue  must 
be  accounted  for,  .and  divided  among'  the  plaintiiis  as  the  next 
of  kin."(j>) 

In  Matdquni  v.  JBtt$aeyX9)  ^^  testatrix  appointed  ^e  defendant 
HusHy  executor  of  her  will,-and  gave  him  a  legacy.  Afterwards, 
by  a  testamentary  paper,  which  was  proved  in  the  Ecclesia^stical 
Court,  the  testatrix  directed  the  residue  bf  her  personal  estate  to  be 
disposed  of,  according  to  private  instructions  to  her  executor  Hua* 
9ey.  By  a  codicil,  she  appointed  the  defendant  JDennei  to  be  one 
of  her  executors,  who  claimed,  on  behalf  of  himself  and  co-execu- 
tor, the  residue;  no  instructions  haying  b^en  given  by  the  testatrix 
to  HuBHy^  with  respect  to  iu  Lord  Lough^augby  C.  observed^ 
**  This  instrument  is  proved  as  a  testamentary  paper.  Upon  the 
whole  disposition  the  testatrix  has  made,  she  has  reserved  an  ul- 
terior disposition  of  the  residue.  That  ulterior  disposition  being 
either  not  made,  or  not  known  to  be  made,,  of  course  the  executors 
can  claim  nothing." 

In  Oldham  v.  Carkton,{r)  the  testator,  after  bequeathing  the  in- 
terest of  a  certain  sum  in  the  four  per  cenie,  stock,  and  of  a  sum  to 
be  invested  in  the  same  stock,  to  his  wife  for  life,  with  a  power  to 
her  to  dispose  of  one-third  part  after  his  death,  with  hit  plate«  linen, 
&c. ;  as  to  the  rest,  residue  and  remainder  of  his  estate,  after  pay- 
ment of  the  said  bequest  to  his  wife,  viz.  two-thirds  of  the  property 
he  should  die  possessed  of,  he  gave  the  same  as  follows :  "  First,  to 
the  children  ot  WUKtnm  CarrMj  602.  of  the  four  per  4:ehte.  coneoli- 
dated  Bank  annuUiee.  Also,  to  the  eldest  of  such  children  302.  per 
aMmm  for  life,  and  to  his  lawful  heir,  payable  out  of  the  interest, 
&c."  He  then  made  a  similar  beque^^  i&  favour  of  the. children  of 
Thomae  Stodkee;  and  he  appointed  his  said  wife  and  John  Oldham 
executors  of  his  will :  and  he  declared  bin  intention,  *'  that  if  the 
residue  of  his  said  property,  after  payment  of  the  children  of  Tho- 
mas iS^oaites,  was  not  sufllcient  to  pay  the  specified  annuities  .of  302. 
the  residue  should  be  equally  divided,  as  above  specified."  The 
residue  of  the  testator's  personal,  estate  was  considerable  after  pay- 
ment of  debts  and  legacies.  The  question  was,  who  were  entitled 
to  it.  For  the  next  of  kin,  and  executors  of  the  widow,  it  was  in- 
sisted, that  there  was  in  the  will  fully  enough  to  show,  that  the  tes- 
tator intended  to  give  his  executors  the  office  only,  and  not  any  bene- 
ficial,  interest  in  Ills  personal  estate,  beyond  the  legacies  expressly 

(/i)  See  Lord  Eldon^a  remarks  opon  this  case;  19  Ves.  650. 

(y)  4  Ves.  117 ;  see  Wheel&w  Sheer,  Mos.  288.  301.  aufira.       (r)  2  Cox,  399. 
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given  them ;  that  it  was  sufficient  for  this  purpose,  to  find  in  the  will 
an  intention  ta  dispose  of  the  whole  of  the  personal  estate,  whether 
the  testator  carried  such  intention  into  effect  or  not ;  and  the  Bishop 
jof  Cloyne  v.  Youngs  and  Wheeler  v.  Sheer^is)  were  cited.  And 
Lord  AloanUyy  M*  K*  decided  in  favour  of  the  widow  and  next  of 
kin.  Another  point  decided  was,  that  by  the  words  of  the  bequests 
of  the  60Z.  four  per  cen^.  Bank  annuities  to  the  children  of  WiUiam 
CcrroU  and  Thomas  Stoakes^  legacies  of  principal  were  given,  and 
not  6Q{.  per  annum,  though  his  Lordship's  impression  was,  the  testa- 
tor meant  the  .latter.(^)  . 

If,  however,  it  be  unceiHain,  whether  the  testator  did  or  did  not 
intend  to  dispose  pf  the  residue  from  the  words  used  by  him,  it  fol- 
lows necessarily  that  such  uncertainty  will  preserve  the  legal  fights 
of  the  executors ;  and  of  which  the  foUowmg  case  of  Bmolings  v* 
j€mings{u)  is  an  instance. 

There  the  testator  bequeathed  to  his  wife  Mice  Jennings  an  an- 
nuity of  200i.,  part  of  money  he  then  had  in  Bank  security,  entirely 
for  her  own  use  and  disposal ;  adding,  "  together  with  all  my  house- 
hold furniture  and  elffects  of  what  nature  or  kind  soever  that  I  may 
be  possessed  of  at  the  time  of  my  decease."  The  testator  gave  the 
interests  of  the  other  «tock  to  his  son  JU.  /.  Jennings  for  life ;  and  if 
he  should  die  without  issue^'thento  his  widow,  if  living  at  bis  de- 
cease, the  sum  of  5001. ;  adding,  ''and  the  remaining  part  to  return 
to  my  family."  The  testator  appointed  his  wife,  Charles  Dawoers^ 
and  M,  J*  Jennings,  executrix  and  executors.  Da$wers  renounced. 
One  of  the  questions  was,  who  was  entitled  to  the  residue.  Sir  Wilr- 
Uam  Grant  being  of  opinion  that. the  word  '<  effects"  would  not  in- 
clude the  residue,  but  must  be  confined  to  articles  ^tiadem  generis 
with  those  specified  in  the  preceding  part  of  the  sentence,  decided 
in  favour  of  the  executors,  observing,  that  their  legacies  being  un- 
equal, they  were  not  on  that  account  excluded,  but  were  entitkd  in 
their  legal  right  as  executors,  unless  there  was  something  in  the  will 
to  raise  a  trust.(x}  That  by  the  words  "  remaining  part  to  return  to 
my  family,"  it  was  not  easy  to  say  vwfaat  the  testator  meant,  but,  sup- 
posing he  meant  next  of  kin,  it  related  only  to  the.  stock  given  to 
his  son ;  and  did  not  show  any  intention  vnth  reference  to  any  part 
of  his  property  except  that  specific  residue. 

8.  Where  the  residue  is  expressly  given  to  the  executor  for  Itfe^ 
the  gift  will  exclude  him  from  taking,  in  that  chitfacter,  anv  part  of 
it  absolutely ;  and  for  this  reason,  that  such  restricted  gift  implies  a 
negative  (namely,)  that  the  executor  shall  not  have  the  surplus  for 
a  longer  period. 

This  rule  was  stated  hf  Lord  Harduricke,  in  Mewstead  v.  John- 
son,{y)  but  it  does  not  rest  upon  dictum  merely  ^  it  is  well  eistab- 
lished  by  the  following  cases. 

In  Joslin  v.  Brewett,{z)  the  testator  bequeathed  the  residue  of  fain 
personal  estate  to  his  wife  during  her  life.  Upon  the  death  of  the 
widow,  the  next  of  kin  of  the  husband  claimed  the  residue,  which 
was  decreed  accordingly.   ' 

»)  Sufi'ra.  (0  See  15  Ve«.  414.  per  Sir  WilliamGrant. 

[u)  13  Ves.  39  suftra,  ToL  I.  p.  2ia 

[JT)  See  Griffiths  v.  HamUiM,  12  Ves,  298. 

[y)  2  Atk,  45,  infra.  (2)  Bumb.  U2. 
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So  in  GobsdU  v.  Sfounden/ a)  the  testator  bequeathed  to  his  wife 
the  income  and  profits  of  all  nis  real  and  personal  estate  for  her  life, 
and  appointed  her  executrix ;  but  made  no  disposition  of  the  residue 
after  her  death  ;  and  upon  the  question,  who  was  entitled  to  it,  it 
was  decreed,  that  the  executrix  was  a  trustee  for  the  next  of  kin ; 
and  the  Court  observed,  that,  if  the  limitation  for  life .  did  not  con- 
fine it  to  that  time,  'twas  of  no  effect  at  all,  and  decr^^d  the  residue 
to  be  distributed  after  the  wife's  death,  namely,  one->third  to  her, 
another  to  the  testator's  daughter,  and  the  third  to  the  children  of 
a  deceased  daughter. 

Again,  in  fViUU  v.  Brady ^(b)  where  the  testatrix  bequeathed  the 
residue  of  her  personal  estate  to  Francia  Sail  and  JudUh  his  wi|e 
for  her  life :  and  after  her  death,  the  testatrix  bequeathed  one 
moiety  of  her  residue  to  three  other  persons,  and  igppointed  Franevf 
SaU  and  his  wife  executors.  It  was  held,  that  the  gift  of  one  moiety, 
for  life  excluded  them,  as  executors,  from  taking  the  pther  moiety, 
which  was  decreed  to  belong  to  the  testatrix's  next  of  kin* 

The  same  point  was  decided  in  Dicks  v.  Lqm&erl,(^)  where  the 
testajtor  bequeathed  various  particulfurs  comprising  all  his  persoqal 
estate  to  his  wife  for  life :  and,  after,  specifically  disposing  od  and 
charging  with  legacies,  certain  parts  after  her.  death,  he  appointed 
'  her  executrix.  And. Lord  »dlvanley,  M.  R.  decided,-  that  that  being 
a  gift  of  part,  the  wife  (as  executrix)  could  not  take  the  residue 
absolutely. 

9.  We  proceed  to  another  clas»  of  cases,'  wherein  the  executors 
have  bpen  excluded  in  favour  of  the  next  of  kin,  and  that  upon  the 
principle  of  the  preceding' cases. 

Where  the  residue  is  expressly  givea  to  the  executors  aa  tenants 
in  vommon^  and  by  the  death  of  one  or  more  of  them  the  share  or 
shares  of  the  executors  so  dying  become  lapsed,  the  surviving  exe- 
cutors will  not,  in  that  character^  be -entitled  to*' such  lapsed  shares, 
but  they  will  belong  to  the  testator's  next  of  kin  ;  because  it  is  to 
be  presumed  that  the  testator,  by  giving  the  executors  his  residuary 
estate  in  divided  shares,  intended  to  give  them  those  shares,  and  no 
more.(d) 

In  MauY.  Mantis)  Sampson  Man  bequeathed  the  use  of  his  per*^ 
sonal  estate  to  the  defendant  and  his  wife  for  life,  if  she  so  long  con*- 
tinned  his  widow ;  and  after  her  death  to  .4.,  jB.,  C.  and  D^,  hi) 
brothers  and  sisters,  share  and  share  alike.  C  and  D.  died  in  th^ 
lifetime  of  the  testator.  .^.  and  B.  the  surviving  legatees  -filed  their 
bill  against  the.  executrix,  suggesting  waste  made  by  her  of  tbe 
■  estate,  &jc.  for  an  account,  and  to  have  the  residue  secured,  &g  ; 
upon  which,. the  widow  insisted,  that  the  shares  of  C.  and  D.  be- 
longed to  her,  as  lapsed  legacies.  Sir  Joseph  Jekyll  is  reported  to 
have  given  the  following  judgment :  "  The  Statute  of  Distributions 
only  takes  effect  when  the  testator  omits  to  make  a  disposition  of  an 
interest  vested  in  him  ;  as  if  her  devises  part  of  his  estate,  and  takes 
no  notice  of  the  other  part  in  his  will ;  he  dies  intestate,  quoad  that 
part  not  devised,  and  then  the  next  of  kin  claim  under  the  st^tite, 

(a)  2  Eq.  Co.  abr.  444 ;  see  also  Turner  v.  Ogden,  dted  by  Sir  Wiliiam  Grant, 
in  Dawmm  v.  Clark,  15  Vcs.  417,  ^      '  ^ 

it}  ^^'  ^^P-  ^-  ^)  *  Ves.  725,  injra. 

(d\  See  BagvfeU  v.  Dry,  ntfira.  Vol,  II.  p,  473 ;  sec  also  Vol.  I.  Mufira,  p,  332. 

{e)  2  Stra.  905,  r-        »  i     $  y 
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and  they  Bfaall  have  it :  but,  when  an  interest  has  been  once 
of,  and  the  party  who  would  have  taken  it,  had  he  sunrived  the  tes- 
tator, dying  in  his  lifetime,  and  the  testator  not  making  any  other 
disposition  of  the  share  he  would  have  had,  in  case  he  had  survived 
the  testator,  nor  any  declaration  showing  a  design  of  altering  his 
will ;  it  is  plain  the  testator,  as  he  knew  of  the  death  of  the  lega- 
tees, did  design  (if  he  knew  any  thing  of  the  law,)  that  the  execu- 
tril  his  widow  should  have  the  shares  of  the  deceased  legatees.  And 
the  survivors  could  not  well  take  the  shares,  because  the  testator 
had  particularly  appointed  that  each  of  his  Jeffatees  should  have  a 
special  share."  And  he  decreed  the  wife  should  have  the  two 
shares  absolutely  to  herself;  and  the  use  and  interest  of  the  other- 
half  for  her  life. 

'  This  case  has  been  very  shortly  reported  by  Sir  John  SirangSf 
and  seems  an  authority  for  no  other  point  than  the  non-surviving 
of  lapsed  shares.  With  respect  to  the  distinction  taken  between 
a  lapse  and  whiere  property  has  not  been  disposed  of,  Lord  I^lsir- 
loWf  in  Befind  v.  Batchdoryif)  observed,  that  the  only  difieience 
that  circumstance  could  maJie,  was  in  construing  the  intention. 
And  how  the  executrix  could  take  the  two  lapsed  shares  of  the 
residue  absolutely,  in  consistency  with  her  express  estate  for  life 
in  the  whole,  does  not  appear ;  so  that  it  is  reasonable  to  suppoee 
with  the  Lord  Chancettar,  in  Kennedy  v.  Stainsbyj^g)  in  support 
of  the  decree,  that  it.  was  made  upon  circumstances  not  now  ap- 
peairing. 

In  rage  v.  Page,(A)*  the  testator  bequeathed  the  residue  .of  his 
personal  estate  to  six  persons,  to  eooA  ofthtm  a  eixthpart^  and  made 
Uiem  executors.  One  of  the  executors  and  residuary  legatees  died 
in  the  life  of  the  testator.  Lord  £tng,  C,  decide<(,  that  it  was  a 
lapsed  legacy  as  to  one-sixth,  and  undisposed  of  by  the  will ;  the 
residuary  legatees  being  tenants  in  command  and  not  joint  tenants ; 
and  therefore  the  legacy  should  not  survive,  but  go  to  the  testa- 
tor's ne](t  of  kin,  according  to  the  Statute  of  Distribution." 

Again,  in  Poin^sr  v.  SaKslntryi(i)  the  testator  gave  the  residue  to 
his  wife  and  son  equally,  and  appointed  the  wife  executrix.  The 
son  dying  before  the  testator,  his  moiety  in  the  residue  was  decreed 
to  the  testator's  next  of  kin,  and  not  to  the  executrix ;  and  Lord 
Sardwicke  said,(i)  ^  that  the  ground  of  this  decision  was^  that  the 
listator  had  declared  his  intention  to  make  a  different  disposition  of 
tie  surplus  of  his  personal  estate ;  which  diffei^nt  disposition  I  un- 
4ibr8tand  to  be  between  the  wife  tend  eon  in  equal  shares.'' 

So  in  Peat  v.  CAajniMiii,(I)  the  testator  directed  by  his  wiU,  that 
ha  residuary  estate  should  be  divided  between  two  persons.  And 
Sir  JohnSirangef  M.  R.  observed ;  ''This  must  be  understood  to  be 
SfutUy  divided ;  and  by  the  death  of  one  in  the  life  of  the  testator, 
his  moiety  should  not  survive  to  the  other  devisee  of  the  Residue, 
but  be  considered  undisposed  Of  by  the  will,  and  divided  among  the 
testator's  next  of  kin." 

But  this  reasoning  does  not  apply  when  the  shares,  which  the 


i 


)  Sufira,  VoL  IL  p.  487.    1  Ves.  jua  67. 

)  Su/ira,  VoL  IL  p.  464.    1  Ves.  jun.  66.  (A)  3  P.  Will.  489. 

j  Cited  Id  Bermet  v.  Baichelor^  1  Yes.  Jan.  67. 
k)  In  the  Bishop  of  C/oynev.  Youngs  3  Ves.  sen.  91,ni/kni.    (/)  1  Ves.  sen.  543. 
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sidaary  legatees  ale  to  have,  are  not  distinctly  ascertained.  If, 
therefore,  Uie  executors  take  the  residue  in  join^  fenoney,  the  shares 
of  these  dying  in  the  life  of  the  testator  will  not  be  distributable 
amonff  the  next  of  kiu,  biit  will  belong  to  the  suryiving  executors.(m) 
hi  iV(Bivenr.Iieffej(n)  the  testatrix,  after  making  several  bequests 
to  the  persdns  named,  among  whom  were  Mrs.  Frewen^  Mrs.  Berry, 
and  Benge^  three  of  the  executors,  declared,  that  if  any  of  her  lega- 
tees should  die  in  her  life  or  before  their  legacies  became  payable, 
the  same  should  go  and  descend  equally  between  her  executrixes ; 
and  she  appointed  Mrs.  IVietoeft,  Mrs.  Berhff  and  Mrs.  Barry,  exe- 
cutrixes. The  testatrix  at  different  times  added  several  codicils,  by 
one  of  which  she.  revoked  the  appointment  of  Mrs.  Barry,  and  ap- 
pointed Mrs.  lAiicy  Rdfe,  and  fr.  H.  Benge  her  executors,*  in  thet 
room,  place,  and  stead,  with  the  same-  power,  authority,  and  share 
of  her  estate  as  the  said  Mrs.  Barry  woiud  have  had  by  virtue  of  her 
■aid  will,  with  the  other  executors,  in  every  respect  whatsoever.  By 
another  codicil  the  testatrix,  after  reciting  that  she  had  appointed 
Elizabeth  Barry,  executrix,  revoked  the  appointment  and  named 
Mary  Barham  in  her  place.  By  another  codicil  she  appointed  her 
friend  and  cousin  Catherine  Bmry  one  of  her  executrixes  in  the 
room  and  place  of  her  late  mother  Mary  Berry  deceased,  and  gave 
her  the  same  in  every  respect  whatsoever  as  her  mother  would  have 
had  and  received  at  her  death  by  her  said  will.  Mary  Berry  and 
.Jtfisry  Barham  died  in  the  life  of  the  testatrix,  and  the  will  was 
proved  by  the  surviving  executrixes*  The  bill  was  filed  by  the  plain* 
tiffs  against  Lucy  E^fe  and  Benge,  insisting  that  the  testatrix  having 

3>pointed  the  pleinuS  PhUadeiphAa  Frewen,Bnd  E.  Barry,  and  M. 
erry  executrixes,  and  having  by  the  codicil  substituted  tbie  defend- 
ants to  be  executors  in  the  place  of  E.  Barry  and  C.  Berry  in  the 
room  of  Jtf.  Bervy,  it  appeared  to  have  been  the  testatrix's  intention, 
that  the  plaintiffs  Philadelphia  Frewen  and  C.  JSerry  should  each  be 
entitled  to  one-third  of  the  residue,  and  the  defendants  to  one-third 
only. ;  but  the  defendants  claimed  fourth  parts  each  of  the  residue 
by  their  answers.  LucyBe^e  died,  having  by  her  will  appointed  J(f. 
Vrippes  sole  executrix,  who  was  made  a  defendant  in  the  suit. 
The  questions  were,  first,  whether  all  the  executors  were  entitled 
equally,  or  the  defendants  were  entitled  only  to  the  share  of  £.  Bar' 
ry  between  them.?  Secondly,  whether  Lucy  Be^<^e.uhBie  survived 
to  Benge,  or  the  other  executors,  or  the  defendant  Crippes  as  her  re*' 
ptesentative  was  entitled  to  it?  Lord  Thurlow^  C,  said,  *'  Is  there 
an^  case  which  has  carried  tenancy  in  common  so  far  as  to  give  a 
residue  to  executors  as  tenants  in  common^  and  not  in  the  manner 
in  which  they  usually  take.  And  if,  in  fact,  they  were  joint-tenants, 
could  their  having  joined  in  an  answer  that  it  was  a  tenancy  in 
common,  have  the  operation  of  a  severance  ?  A  note  certainly 
would  do  it,  because  the  joint-tenancy  may  be  severed  by  any  con- 
tract ;  and  if  they  said  in  their  answer,  that  |h^  agreed  so  to  do,  I 
should  construe  them  to  have  done  a  sufficient  act  to  sever.  The 
first  clause  in  the  will  is  certainly  not  su0icient  to  make  the  execu- 
tors tenants  in  common ;  I  never  knew  any  construction  carried  so 
In  giving  the  lapsed  legacies,  the  testatrix  has  used  the  word 

(m)  See alsochsp.  VIH.  sect  4^  VqL  L  p.  331.  (n)  2  Bro.  CC.  tSiXh 
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^  equally.'  Certainly  the  word  *  equally,'  has  been  held  to  give  a 
tenancy  in  common,  but  that  is  always  in  reference  to  the  other  parts 
of  the  gift.  The  general  intent  of  the  testator  will  over-cule  the 
word  <  equally,'  rather  than  the  word  '  equally'  shall  over-rule  the 
general  intent  of  the  testator.((^)  From  the  whole  of  the  words,  I 
think  she  meant  them  all  to  be  executors,  with  equal  authority  and 
equal  shares,  and  that,  they  being  now  reduced  to  three,  those  three 
must  take  in  equal  shares.  There  is  m>  real  suggestion  of  any  aet 
done  by  Mrs.  Retfe  to  sever  the  joint-tenancy." 

In  Crriffiths  v.  Hamt£ron,(p}  all  the  executors  died  except  two, 
Ifoore  and  Or^ha ;  Hoare  alone  proved;  and  died  :  after  his  death 
Chnffiltks  proved:  he  was  declared  entitled,  as  surviving  executor  to 
all  the  testator's  personal  estate,  hot  reduced  iiito  possession  and 
divided  before  Che  death  of  Hoare. 

Again,  in  WhUe  v.  Willlliam8y{q)  the  testator  rave  unequal  len- 
cies  to  his  executors  Mary  Moxon  (his  wife),  J.  W.  fVild  and  J(h 
seph  Fainti  but  made  no  disposition  of  his  residue ;  leaving  the  con* 
elusion  of  his  will  imperfect  by  a  blank,  between  the  writing  and 
the  signature.  Two  of  the  executors  died.  A  fund  standing  in  the 
name  of  the  testator  was  claimed  by  the  surviving  executor,  as  be- 
lonffing  to  him  in  that  character  beneficially.  Sir  WiUiamr  Orantf 
M.  R.  distinguished  the  principal  case  •  from  KnemU  v.  Gardiner j(r) 
and  was  of  opinion,  that  to  exclude  the  executors  from  their  legal 
right,  he  must  be  satisfied  that  the  blank  was  left  for  the  purpose 
of  introducing  a  residuary  clause,  which  he  thought  would  be  a 
strong  inference  to  draw  from  the  circumstance  of  a  blank  between 
the  writing  and  the  signature ;  and  which  was  not  enough  to  exclude 
the  executor.  And  his  Honour  decided,  that  the  fund  must  be  con* 
sidered  as  part  of  the  estate  unadministered,  not  reduced  into  the 
possession  of  any  of  the  executors ;  and  consequently,  that  it  sur- 
vived to  the  surviving  executor. 

10.  We  may  here  remind  the  Reader,  that  where  one- executor  is 
considered  a  trustee  for  the  next  of  kin,  all  are  so ;  as  will  appear 
by  the  cases  referred  to  in  the  note.(«) 

And  where  the  executors  are  trustees  by  the  express  words  of  the 
will,  or  by  the  construction  of  the  Court  of  Chancery,  an  estate 
pour  autre  vie  originally  granted  to  a  man,  his  executors  and  ad- 
ministrators, and  which  is  not  disposed  of  specifically  by  the  will, 
devolves  upon  the  executors  as  special  occupants,  not  in  their  own 
right  beneficially,  but  as  trustees  for  those  who  are  entitled  to* the 
{general  residue  of  the  testator's  personal  estate ;  that  is,  if  the  re- 
sidue be  disposed  of,  for  the  residuary  legatee;  but  if  not,  then  for 
the  testator's  next  of  kin. 

This  point  was  doubtfol  previously  to  the  decision  of  the  well 
known  case  o(  Ripley  v.  fVaierworth.{t)  The  statute  of  14  Geo.  2. 
c.  20.  s.  9.  provides  only  for  the  distrioution  of  estates  pour  auire 
vie,  in  case  there  was  no  special  occupant ;  so  that  where  there  was 

Ca)  Amiitrongy.  Eidridffe,  3  Bro.  C.  C.  215,  au/ira.  Vol.  II.  p.  285. 

(fi)  12  Ves.  298,  infra.    Sec  also  Baldwyn  v.  JoMuon,  3  Bra  C.  C.  455. 

Iq)  3  Ves.  &  Bea.  72,  also  Coc^.  58.  (r)  Gilb.  184,  n0nz. 

(»)  White  V,  Mvatu,  4  Vet.  21,  9U/ira.  VoL  IL  471.  De  Mazar  v.  PybuM^  ib. 
644, 9uftra^  Vol.  11.  p.  482.  Sadler  v.  Turner ^  8  Ves.  484,  aufira.  Griffithts. 
^mUion,  12  Ves.  308,  infra.  ,    (/)  7  Vca,  425.  444. 446.  451. 
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a  special  occupant,  as  in  the  case  of  a  grant  ptmr  avtre  vie  to  a  man, 
his  ewcutors,  &c.  a  doubt  arose,  who  was  entitled  after  debts  paid } 
whethet,  in  fact,  the  executor  would  not,  as  such  special  occupant, 
take  it  for  his  own  benefit.  But  that  point  is  now  settled  by  the 
case  allud^  to,  and  to  which  we  refer  the  Reader,  who  will  find 
Lord  Eldan^s  learned  and  elaborate  judgment  well  deserving  his 
careful  perusal.  ^ 

For  the  rights  of  the  testator's  next  of  kin  to  the  net  surplus  aris- 
ing firom  the  sale  of  real  estate,  the  Reader  is  referred  to  Chap.  IX. 
sect.  «5* 

11.  Where  there  are  no  next  of  kin. 
.  In  closing  the  present  section  we  may  observe,  that  where  there 
are  no  executors  appomted  by  the  testator,  or  being  such,  they  are 
expressly  or  by  construction  of  the  .Court  of  Chancery,  excluded  (as 
trustees),  and  it  happens,  that  th«  testator  leaves  no  next  cf  Idn^ 
the  Crown  will  be  entitled  to  the  undisposeid  of  surplus  of  the  per- 
sonal estate,  and  the  executors  (if  any)  will  be  trustees  thereof  for 
the  Crown.  This  was  decided  in  the  case  of  JtfkbUsfon  v.  iSpicer.(ti) 

Sect.  IIL  Rights  of  the  executors  to  the  residue  of  the  tes- 
tator's personal  estate  undisposed  of. 

We  before^)  observed,  that  the  executor  is  the  testator's  resi- 
duary legatee  appointed  by  Uxa);  and,  as  sufcb,  entitled  to  all  the 
personal  property  (except  lapsed  interests  as  before(y)  noticed) 
which  the  testator  has  not  meant  otherwise  to  dispose  of;  and  we 
have  shown  in  the  preceding  section  that,  notwithstanding  their  le- 
gal title,  they  will  in  equity  be  deemed  trustees  for  the  testator's 
next  of  kin,  in  all  cases  where  the  intention  of  the  testator  is  appa- 
rent that  they  should  not  take  beneficially,  by  virtue  of  the  appoint- 
ment to  that  office^  The  subject  of  the  present  section  will  be  the 
consideration  of  diose  classes  of  cases  wherein  the  legal  right  has 
,  prevailed  ;  the  inference  of  intention  to  exclude  them  not  having 
been  deemied  sufficiently  manifest. 

The  rule  is  clearly  established,  that  the  executor  shall  have  the 
residue,  unless  there  is  a  strong  and  violent  presumption  to  the  con- 
trary; that  a  legacy  affords  the  presumption,  is  equally  well  settled ; 
but  it  is  not  so  strong  to  take  away  his  legal  right,  as  to  deprive 
him  of  the  opportunity  of  proving,  by  parol  evideno^,  that  the  testa- 
tor'did  intend  he  should  have  \\>\{z)  unless  the  legacy  to  the  execu- 
tor is  given  to  him  for  his  catte  <md  trouble^  or  he  is  otherwise  un- 
equivocallv  named  a  trustee :  for,  in  such  cases,  parol  evidence  Is. 
inadmissible.  Of  the  admissibility  of  such  evidence-  we  shall  treat 
in  a  subsequent  section  ;(a)  and  in  the  present,  as  in  the  preceding, 
confine  our  attention  to  cases  of  construclion  of  intention  from  the 
will  itself,  irrespective  of  any  parol  evidence. 

1.  Where  there  is  only  one  executor,  and  no  legacy  given,  and 
the  intention  is  not  otherwise  apparent  on  the  face  of  the  will,  of 
course  his  legal  right  will  prevail.     So,  where  there  are  two  or  more 

M  1  Bro.  C  C.  201. 

(x)  Vol  I.  chap.  VIIL  sect  6,  p.  340.  and  chap.  IX.  sect  S,  p.  358. 
Cy)  Sufira,\cL  II.  p.  488. 

(z)  9  Yes.  jun.  474.    14  ib.  318.    19  lb.  646.  (a)  Sect  4. 

VOL.  n.  3  R 


498  Of  residuary  personal  Estate.        [Ch  ..  XXIV. 

executors,  if  the  legacies  given  to  them,  whether  specific  or  general, 
are  not  of  equal  amount,  they  will  not  be  barred  of  their  legal  rights ; 
since  an  inference  arises,  from  the  difference  in  value,  that  the  tes- 
tator only  intended  to  prefer  some  of  the  exebutors,  to  the  others ; 
and  not  to  exclude  them  of  any  benefits  to  which  they  were  legally 
entitled,  in  their  character  of  executors ;  for  upon  a  deficiency  of 
assets,  such  Unequal  bequests  may  hav%  a  very  pointed  and  singular 
efiect. 

The  following  cases  are  instances,  wherein  legacies  are  given  to 
all  the  executors,  and  unequcA  in  value. 

Thus  in  Blinkhom  v.  Feast,{b)  the  testator  gave  two  persons  par- 
ticular specific  legacies,  severally  to  each  by  name,  and  in  the  last 
clause  made  them  joint  executors,  saying  nothing  of  the  residue* 
The  executors  were  infants.  The  next  of  kin  filed  their  bill,  claim- 
ing the  residue ;  but  Lord  Bardwicke  dismissed  their  bill,  being  of 
opinion,  that  the  unequal  legacies  did  not  exclude  the  executors 
firom  the  benefit  of  the  surplus  of  the  testator's  personal  estate,  for 
two  reasons ;  observing,  '^  First,  he  might  give  these  legacies  for 
the  sake  of  the  inequality  of  division  of  his  personal  estate  among 
these  executors ;  which  is  plain ;  for  if  it  rested  on  the  force  of 
making  them  executors,  it  would  be  equally  divided  among  them ; 
to  prevent  which,  he  takes  out  so  much  by  way  of  particular  lega- 
cies, giving  such  a  mortgage  to  one,  and  such  a  mortgage  to  an- 
other, the  value  of  which  is  unequal.  But  secondly,  another  reason 
might  be  given,  for  the  sake  of  their  having  this  by  way  of  distinct 
interests  to  themselves  in  severalty,  not  liable  to  survivorship  by 
death  of  one»  Consequently,  no  implication  can  arise  form  hence, 
that  by  giving  these  particular  legacies,  he  meant  to  make  them 
trustees ;  and  this,  strengthened  by  both  being  infants,  who  cannot 
be  intended  to  be  executors  in  trust  for  strangers.'' 

In  Bowker  v.  Hunierj(c)  Frances  Baylejfj  being  possessed  of  a 
considerable  personal  estate,  made  her  will,  containing  {inter  alia) 
the  following  words :  '<  As  to  that  temporal  estate,  wherewith  it  has 

1>leased  Grod  to  bless  me,  I  give  and  dispose  thereof  in  manner  fol- 
owing."  She  then  gave  T.  V.  Hunter,  one  of  the  defendants,  2001. 
And,  afler  many  legacies  to  a  variety  of  persons,  among  Whom  were 
some,  but  not  all  of  the  plaintifis,  the  next  of  kin,  she  gave  to  the 
Rev.  F.  Eaton,  the  other  defendant,  50l.  And  afler  some  charitable 
legacies,  she  appointed  7*.  V.  Hunter  and  F.  Eaion,  executors,  but 
made  no  dispowtion  of  the  residue.    The  executors  having  proved 

•  the  will,  the  plaintiffs  filed  the  bill  for  an  account  of  the  residue  of 
the  testatrix's  estate ;  praying,  that,  as  the  executors  had  legacies, 
it  might  be  distributed.  The  executors  admitted  assets  more  than 
sufficient  to  pay  debts,  Ac;  but  insisted  that  they  had  a  right  to 
the  residuary  estate ;  there  being  nothing  inconsistent  with  such 
right  in  the  will,  or  indicative  of  a  contrary  intention;  the  legacies 
not  being  given  to  them  as  executors,  but  bv  their  proper  names  ; 

^and  there  being  a  great  inequality  between  them ;  by  which  the  tes- 
tatrix showed,  she  meant  to  dispose  of  the  whole,  and  not  to  die 
intestate  as  to  any  part  of  her  personal  property.    Lord  Thurlow^ 

Cb)  3  Yes.  sen.  37.  39.    See  Belt's  supplement  to  this  case.  [363.1 
(O  1  Bro.  C.  C.  33a 
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C.  dismissed  the  bill,  in  the  course  of  his  judgment,  observing,  ^'  Is 
the  gift  of  unequal  legacies  purely  the  gift  of  part,  in  the  same  man- 
ner that  they  are  appointed  executors ;  and  is  it  impossible  to  assign 
any  other  purpose  for  such  a  gift,  than  that  of  barring  the  residue. 
If  the  gift  of  the  legacy  is  qualified,  it  is  sufficient  to  prevent  its 
barring  the  residue,  or  it  may  be  given  for  adifierent  purpose.  The 
gift  of  unequal  legacies  may  have  a  different  ground  from  the  gift 
of  the  whole :  it  may,  in  many  events,  be  different ;  for  instance,  if 
loot,  be  given  to  one,  and  50/.  to  the  other,  it  may  be  different,  in 
case  of  deficiency,  from  giving  one  501.,  the  other  nothing.  The 
implication  is,  that  he  must  have  had  a  different  intent,  and  that 
must  rebut  the  equity.  Lord  Thwrlowi^s  decree  was  affirmed  upon 
appeal  to  the  Loids  Commissioners. 

In  Oliver  v.  Frew,en,{d)  a  bill  was  filed  by  the  next  of  kin  against 
the  defendants,  the  executors,  and  other  parties^  for  an  account  of 
the  residue,  <&c.  The  question  was,  whether  the  executors,  some 
of  whom  had  unequal  legacies;  and  others  none,  or  the  next  of  kin, 
should  take  the  residue.  There  was  a  clause  in  the  will,  direct- 
ing, that  in  case  any  legatees  should  die  in  the  lifetime  of  the 
testator,  their  legacies  should  go  to  the  executors.  Lawson  v. 
Lawsarif  and  other  cases  cited  in  the  last.case,(e)  were  recognized 
in  the  present,  and  nfter  a  short  argument,  the  Chancellor  dismissed 
the  bill ;  being  of  opinion,  that  the  plaintiff  had  no  right  to  a  share 
of  the  residue,  but  that  the  same  belonged  to  the  executors* 

The  Reader  will  notice,  in  consulting  the  above  authorities,  a 
distinction  has  been  attempted  between  general  and  epecific  bequests 
to  executors,  as  to  the  effect  of  excluding  them  from  the  residue, 
viz.  that  admitting  the  former  to  be  a  bar,  yet  the  latter  will  not  be 
BO,  upon  the  principle  of  an  intention  in  the  testator  to  distribute 
specific  parts  of  his  estate  among,  his  executors  in  different  propor- 
tions, and  not  with  a  view  to  exclude  them  from  the  residue.  But 
this  difference^  if  ever  established  by  any  distinct  authority,  has 
since  been  over-ruled  by  modern  decisions.  The  case  ofBlinkhom 
V.  Feast  was  decided  in  favour  of  the  execatofs,  not  because  the- 
legacies  were  specific,  but  unequal. 

In  Sauihcot  v.  Watson,  Lord  Hardwicke  denied  thie  distinction ; 
as  also  did  BuUer,  J.,  in  jyaurse  v.  Finch,(f)  In  Bowker  v.  Hunter^ 
Lord  Loughborough,  upon  the  appeal,  considered  the  distinction  as 
exploded ;  and  the  several  cases  of  Randall  v.  Bookey,  Martin  v. 
ReboWj  and  Hciford  v.  Wood,{g)  are  additional  authorities  against 
the  prevalence  of  any  such  distinction. 

2.  So,  where  there  are  several  executors,  if  legacies  be  given  to 
one  or  more  of  them,  and  no  legacies  to  the  rest,  the  legacies  so 
given  will  neither  exclude  the  executors  receiving  them  from  parti- 
cipating in  the  undisposed  residue  with  their  co-executors,  nor 
convert  the  executors  into  trustees  for  the  next  of  kin. 

Thus  in  Johnson  v.  Twisty[h)  a  legacy  of  12Z.  in  money,  and  the 
use  of  plate  were  given  to  one  executor,  and  nothing  to  the  other ; 
and  Lord  Talbot  held,  that  there  was  no  reason  why  the  surplus 

{d\  S^Bro.  C.  C.  590.    See  Bnubrid^ey.  Woodrqffe^injra, 
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should  be  distributed  among  the  next  of  kiii^  but  that  it  shpuld  go  to 
the  executors.  « 

Again,  in  Colesworth  v.  Brangvrinj  {%)  J.  S.  having  a  debt  of  501* 
owing  to  him  from  the  defendant,  by  will  forgave  him  the  debt,  and 
gave  him  50Z.  more,  and  some  household  goods,  to  the  value  of  lOOl. 
so  that  in  all  he  gave  him  about  2002.  and  made  him  and  the  plaintifT 
executors.  J,  S.  made  no  disposition  of  the  surplus  of  his  personal 
estate,  which  was  considerable.  The  plaintiff  filed  the  bill  against 
the  other  executor,  for  an  account  of  the  personal  estate,  and  that 
he  might  have  the  surplus  to  himself,  upon  the  pretence  that  the 
testator,  having  given  the  other  executor  the  above  specific  legacies, 
intended  him  no  more;  and,  therefore,  that  the  whole  surplus 
belonged  to  the  plaintiff.  For  the  defendant  it  was  insisted,  that 
the  plaintiff  was  a  n^ere  stranger,  and  the  dofehdant  a  near  relation 
of  the  testator ;  that  he  gave  him  these  legacies  only,  that  he  might 
in  all  events  be  sure  of  something  ;  that  he  took  these  legacies  in 
another  capacity  than  executor;  and,  therefore,  they  could  not 
exclude  him  of  his  share  of  the  surplus,  which  the  law  cast  upon 
him  as  executor.  And  the  Lord  Keeper  was  clearly  of  this  opinion, 
and  decreed  that  the  executors  should  come  in  equally  for  their 
share  of  the  surplus  of  the  personal  estate,  notwithstanding  the 
specific  legacies  given  to  one  executor. 

Again,  in  Bvffoiry.  BradfordJ^)  the  testator  directed  the  residue 
of  his  real  and  personal  estate  to  be  valued ;  and  gave  the  use  of  the 
whole  to  his  sister  Moary  Bradford^  during  her  widowhood  ;  and 
upon  her  death  or  marriage,  the  whole  to  be  divided  in  eight  parts, 
and  distributed  among  certain  legatees.  The  testator  then  added,  ^'  I 
leave  also  to  John  Bvffar  and  bis  wife,  my  nephew  and  niece,  and 
to  their  children,  for  mourning,  402. ;  and  I  appoint  my  sister  Mary 
Bradford  and  John  B%iffar^  executors."  The  bill  was  filed  to  have 
the  personal  estate  of  the  testator  secured.  And  Lord  Hardu>icke, 
C.  as  to  the  point,  whether  a  legacy  given  to  one  of  the  executors 
for  mourning  for  himself,  his  wife  and  children,  should  exclude  him 
from  the  residue,  said  ;  <<  I  should  think  it  very  hard  to  do  it,  even 
supposing  him  sole  executor ;  but  as  there  are  two  in  this  will,  and 
a  legacy  to  one,  both  shall  take  the  surplus  equally  ;  and  the  execu- 
tor, nothwithstanding  his  legacy  of  402.  for  mourning  for  himself^ 
his  wife  and  children,  is  not  excluded."(I) 

In  Wilson  v;  iba22,(mythe  testator  made  his  virife  and  the  defen- 
dant executors  of  his  will,  and  gave  her  several  specific  legacies, 
and  made  her  partial,  but  not  general  residuary  legatee  :(n)  he  also' 
gave  to  the  wife  of  the  defendant,  the  other  executor,  a  real  estate 
in  fee.  The  testator's  wife  died  in  his  lifetime,  and  the  defendant, 
as  surviving  executor,  claimed  whatever  residue  there  might  be,  as 
having  no  legacy.  The  plaintiffs  were  the  next  of  kin.  Sir  John 
Strange,  M.  R.  decided  accordingly  in  fiivour  of  the  executor,  ob- 
serving, <'  that  the  devise  of  the  real  estate  to  his  wife,  which  entitled 
him  to  the  receipt  of  the  rents  in  her  right,  and  also  to  be  tenant  by 
the  curtesy,  if  he  had  a  child  by  her,  did  not  affect  the  case. 

fi)  Pre.  Ch.  323.  See  also  the  Bishop  of  Cloyne  v.  Yoimsr,  nthra^  Vd.  II.  p.  490. 
\k)  2  Atk.  220.  1-  y  o     -/  r- 

f/)  See  also  per  Sir  John  Strange  in  the  case  next  sUted.  2  Ves.  166. 
fm)  2  Ves.  166.    See  EawHngwy.  Jenmrun,  tufira.  Vol.  II.  p,  492. 
[n)  Belt's  supplement,  335. 
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Sir  Jo&n  Strange,  in  tbd  last  case  expressed  his  opiai<m,  thut  the 
specific  things  given  to  the  wife  lapsed  into  the  residue;  and,  as 
forming  part  of  it,  went  of  course  to  the  executor  who  stood  in  the 
testator's -place. 

Again,  in  Griffitha  t.  Ifamttf ofi,(o)  the  testator,  a  resident  in  hidia^ 
gave  several  legacies,  and,  among  others,  directed  his  executors, 
whom  he  should  thereafter  nominate,  to  deposit  a  sum  moaey  at 
interest  on  Indian  security,  and  pay  the  interest  to  his  housekeeper, 
for  life*;  and  after  her  death,  to  pay  the  principal  to  the  testator's 
reputed  son  Thomaa  Halifax;  and  appointed  Richard  Maidman 
and  Joseph  J^ereon  trustees  and  guardians  of  his  reputed  son ; 
adding,  ^  I  do  give  and  bequeath  to  Joseph  J^ereon  and  Richard 
Maidman  the  sum  of  1000  dollars,  to  be  divided  equally,  being  a 
small  testimony  of  my  regard."  The  testator  then  appointed  Poimer, 
J^ereon,  Griffitha,  Moidman^  Hoare,  and  Drunmond  executors. 
Hoare  and  Maidman  proved  the  will  in  India.  AU  the  other  ex- 
ecutors, except  Hoare  and  Gr^haj  died.  Hoare  having  returned 
to  England,  alone  proved  the  will  in  England,  and.  died ;  after 
whose  death  Griffiths  proved  the  will.  Griffiths  claimed  the  resi- 
due as  surviving  executor.  LordJEUon,  C.  said  there  was  no  doubt 
that  Crn^i^,  having  probate,  must  be  taken  to  be  executor,  and 
that  there  had  been  no  severance  of  the  joint-tenancy  among  the 
executors ;  and  he  decided  in  favour  of  the  surviving  executor.  His 
Lordship  observed,  that  all  the  authorities  agreed,  that  where  the 
legacies  to  executors  were  unequal,  tfiey  were  not  trustees ;  but  the 
enect  was  a  preference  pro  tanto  to  one ;  and  that  the  present  case 
fell  within  that  range ;  that  here  there  certainly  was  inequality ;  le- 
gacies to  two  and  nothing  to  the  other  four.  His  Lordship  in  Ctn- 
elusion  added,  *'  When  these  persons  are  intended  to  be  trustees, 
they  are  called  trustees.  The  legacies  to  them  are  not  given  in  the 
character  of  executors ;  and  have  no  relation  to  that  character;  but 
are  ^ven  to*  them,  before  he  names  them  as  executors,  or  intimates 
his  mtention  to  do  so.  The  strcmgest  circumstance  is,  that  he  givtes 
these  two  legacies,  before  he  mentions  the  appointment  of  ex0cu« 
tors.  If  the  legacies  to  these  two  executors  were  given  for  care  and 
trouble,  the  conclusion  would  have  been,  that  he  intended  them  to 
be  the  acting  executors :  and,  being  made  trustees,  the  consequence 
would  follow,  that  all  must  be  trustees.  But,  as  it  is  expressed,  this 
is  a  case,  in  which  the  residue  is  to  be  taken  by  the  executors ; 
and  there  is  no  one  to  contest  it  with  them,  for  the  reasons  I 
have  given." 

'  In  addition  to  the  preceding  cases,  the  reader  is  referred  to  Pratt 
V.  Sladdeny{p)  stated  in  a  former  page. 

3.  Upon  the  same  principle,  viz.  the  want  of  inconsistency  be- 
tween the  legacy  and  taking  the  residue,  it  has  been  determined, 
that  if  the  legacy  given  to  the  executor  operate  by  way  of  exception 
out  cf  anath&r  bequest  to  a  third  person,  such  a  gift  shall  not  prevent 
the  executor  from  taking  the  residue. 

Thus  in  GriffUhy.  Rogers,{q)\h^  defendant's  husband  bequeathed 


(o)  12  Ves.  298. 
(A)  U  V 


^'es.  193,  tuhra^  VoL  II.  p.  479.    See  also  Langham  v.  Sandjbrdt  19 
Ves.  648.,  Per  Lord  Eldon.  (7}  Pre.  Ch.  251. 
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his  library  of  books  to  t^.,  (except  ten  books,  such  as  his  wife  should 
choose,  as  plays,  romances,  sermons,  but  not  law  books,)  and  made 
her  executrix.  The  question  was,  whether  the  legacy  to  the  wife 
should  exclude  her  from  the  residue  ?  And  it  was  determined  in  the 
negative,  the  Lard  Keeper  observing,  that  it  was  no  devise  of  the  ten 
books  to  her,  but  only  an  exception  of  ten  out  of  the 'devise  to  A.f 
and  that  the  executrix  was  the  proper  person  to  choose  which  should 
be  excepted ;  besides,  that  it  could  not  be  thought  the  testator  in* 
tended  to  bar  his  wife  of  the  benefit  of  the  executorship}  by  so 
inconsiderable  a  bequest.  ,  • 

So  in  Jones  v.  Westcornbj{r)  the  testator,  being  possessed  of  a  long 
term  for  years,  bequeathed  it  to  his  wife  for  life,  remainder  to  the 
ehild  with  which  she  was  then  enceinte;  but  if  such  child  died  be- 
tore  twenty-one,  then  he  gave  one-third  part  of  the  term  to  his  wife, 
and  the  other  two-thirds  to  other  persons ;  and  appointed  his  wife 
executrix.  The  wife  happened  not  to  be  enceintey  and  the  bill  was  filed 
by  the  testator's  liext  of  kin,  for  an  account  and  distribution  of  the 
residue.  The  question  was,  whether,  as  the  term  was  part  of  the 
personal  estate,  and  expressly  bequeathed  to  the  wife  for  life^  with 
such  other  contingent  interest  upon  the  death  before  twenty-oqe  of 
the  child  supposed  in  ventre  matrts^  she  was  not  excluded  from  the 
residue,  which  belonged  to  her  as  executrix ;  so  that  such  residue 
should  go  in  a  course  of  administration,  and  be  distributed  among 
the  plaintiffs  as  next  of  kin  ?  But  the  Court  dismissed  the  bill,  and 
decreed  the  residue  to  the  executrix. 

In  Hoshins  v.  HoskinSy{s)  the  testator  bequeathed  the  use  of 
household  goods  to  his  wife  during  widowhood,  and  made  her  ex- 
ectftrix  during  widowhood  ;  and  if  she  should,  die  or  marry,  he  ap- 
pointed his  son  and  heir  executor.  He  also  bequeathed  some  curi- 
osities and  rarities  to  remain  as  heir  looms  in  his  family  f  and  the 
question  was,  if  the  widow,  who  had  this  legacy  of  the  use  of  this 
household  ^oods  durante  viduUate^  was  entitled  to  the  undisposed 
residue,  or  it  should  be  distributed  according  to  the  statute?  And 
the  Lord  Keeper  was  of  opinion,  that  she  should  have  the  surplus, 
she  having  a  limited  executorship  only,  and  said,  though  the  Court 
had  distributed  the  surplus,  when  the  executor  bad  a  legacy,  upon  a 
supposed  intention  of  the  testator,  that  he  intended  him  no  more ; 
yet,  in  thoxpresent  case,  it  could  not  be  intended  so  as  to  exclude 
the  heir,  when  his  executorship  should  take  place  ;  for,  as  to  the 
heir-looms,  they  appear  to  be  given  with  another  intent  and  not  to 
exclude  him  from  the  surplus,  neither  should  the  wife  be  excluded. 

In  the  Duchess  dowager  of  Beaufort  v.  The  Duke  of  Beauforty{t) 
the  then  late  Duke  of  Beaufort j  by  his  will  in  1699,  made  the  follow- 
ing bequest :  ''  I  bequeath  the  use  of  my  silver  plate  for  the  service 
of  my  table,  that  is  to  say,  of  all  my  silver  dishes,  trencher  plates, 
with  my  great  silver  cistern,  with  the  silver  sconces,  to  my  dear 
wife,  during  the  tenn  of  her  natural  life  ;  and  afier  her  decease,  I 
do  hereby  bequeath  all  the  said  silver  plate  to  my  grandson,  Henry 
Somerset,  commonly  called  Marquis  of  Worcester.  I  do  likewise 
give  unto  my  grandson^  one  diamond  jewel,  which  I  usually  wear 
in  my  hat  upon  St.  George^s  feast,  with  all  my  Georges,  Parliament 

(r)  Pre.  Ch.  316.  (»)  Pre.  Ch,  263,  (0  1  Bro.  Pari  Ca.  306. 
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robes,  and  my  robes  of  the  order,  to  be  laid  up  and  preserved,  and 
delivered  to  him,  at  such  time  as  my  wife  shall  judge  convenient." 
And  he  appointed  his  wife  sole  executrijt.  Upon  the  same  day,  he 
made  a  codicil  to  his  will,  and  gave  his  wife  a  rent-charge  of  6001. 
a  yeary  out  of  his  houses  called  Beaufort  Buildings ;  but  made  no 
disposition  of  the  residue  of  his  personal  estate,  either  by  the  will  or 
codicil.  The  testator  died  soon  afterwards,  possessed  of  per- 
sonal estate,  of  the  value  of  dO,000{.  which  the  Duchess  con- 
sidered as  her  own,  and  expended  lar^e  sums  of  moneys  in 
the  endowment  of  several  charities,  and  m  other  acts  of  piety 
and  munificence,  which  she  knew  were  agreeable  to  the  testator's 
intentions,  and  which  he  would  have  done  himself,  if  he* had  lived 
longer.  No  interruption  was  given  to  the  Duchess  in  the  enj4i]rment 
of  this  personal  estate  by  any  of  the  family,  for  about  nine  years  after 
the  testator's  death ;  but  at  length  in  1709,  the  respondents  filed  a 
bill  in  Chancery  against  her,  for  an  account,  and  distribution  of  the 
surplus  of  the  testator's  personal  estate,  as  in  the  case  of  an  intesta- 
cy. In  February  1709,  the  cause  was  heard  before  Lord  Chancellor 
Ccwper^  when  he  declared,  that  the  testator  ought  to  be  considered 
as  bavins  died  intestate,  as  to  the  undisposed  residue  of  his  personal 
estate,  which  ought  to  be  distributed  according  to  the  8tatute.(u) 

The  Duchess  having  appealed  from  this  decree,  it  was  contended 
on  her  behalf,  that  by  the  known  rule  of  the  law,  the  right  to  all  the 
testator's  personal  estate,  not  otherwise  disposed  of,  belonged  to 
the  executor,  so  that  the  appellant  had  most  undoubtedly  the  law 
in  her  favour.  That  the  devise  of  the  use  of  the  plate  to  the 
appellant  for  life,  which  was  the  only  legacy  given  her  by  the  will, 
with  a  devise  over  at  the  same  time,  to  the  respondent,  the  Duke, 
who  had  thereby  the  absolute  property,  was  not  such  a  legacy 
to  the  appellant  as  could  be  construed  to  exclude  her  from  the 
benefit  of  the  surplus  of  the  testator's  personal  estate ;  it  being 
only  in  the  nature  of  an  exception,  or  saving  of  the  use  of  the  plate 
to  the  appellant,  for  her  life,  out  of  the  bequest  of  the  plate  itself 
to  the  then  Duke,  and  which  was  perfectly  consistent  wiUi  her  hav- 
ing the  surplus  of  the  estate  as  executrix :  that  by  this  bequest,  the 
general  property  of  the  plate,  was  in  the  then  Duke,  the  appellant 
having  no  more,  than  the  bare  liberty  of  using  it,  so  long  as  she 
lived ;  and  Courts  of  Equity  had  never  gone  so  far,  as  to  deprive  an 
executor  of  the  surplus  of  the  personal  estate,  .where  only  the  use 
of  a  particular  thing,  and  for  a  particular  time,  was  given  to  the  ex- 
ecutor; and  where  the  property  of  that  very  thing  was  given  over  to 
another.  That  it  could  not  be  imagined,  that  the  testator,  who  had 
entirely  trusted  the  Duchess  with  the  management  of  all  his  afiairs 
for  many  years  before  his  death,  and  who  often  acknowledged,  as  was 
proved  in  the  cause,  that  by  her  great  care  and  conduct,  his  real  and 
personal  estates  were  very. much  increased,  would  have  left  her  nor. 
thing  out  of  his  personal  estate  by  .way  of  legacy,  either  as  a  mark  of 
his  esteem,  or  for  her  own  convenience,  besides  the  use  of  his  table 

Elate,  if  he  had  not  intended,  that  she  should  have  the  benefit  of  all 
is  personal  estate,  after  payment  of  his  debts  and  legacies.    It  was 
admitted  at  the  hearing  of  cause,  that  if  the  testator  had  devised  the 

(tt)  1  P.  wm,  114 
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plate  to  the  then  present  Dtfifca,  after  the  appellant's  death,  without 
any  express  devise,  of  the  use  of  it  to  her  in  the  meantime  ;  or,  if  he 
had  devised  the  plate  to  the  Duke,  reserving  the  use  of  it  to  the  ap- 
pellant for  life ;  in  either  of  these  cases,  Uie  appellant  would  net 
have  been  barred  of  the  surplus  of  the  estate,  by  any  appliqution;  and 
yet  the  words  of  the  will,  plainly  meant  the  same  thmg,.iaid  varied 
only  from  the  cases  so  put,  in  the  position  of  the  words,  but  not  in 
the  mind  or  intent  of  the  testator.  That  the  intent  of  a  will,  upon 
the  whole  frame  of  it,  and  not  any  particular  words  by  themselves, 
much  less  the  mere  position  of  those  words,  ought  chiefly  to  be 
regarded ;  and  the  naming  the  appellant  first  in  the  bequest  befiwe 
any  other,  might  be  out  of  respect  to  the  dignity  of  her  person. 
That  it  was  proved  in  the  cause,  that  the  testator  fully  intended, 
that  the  appellant  should  have  the  surplus  of  the  personal  estate  to 
her  own  use ;  and  this  proof,  as  it  agreed  with  the  rules  of  law  to 
preserve  the  legal  title  to  the  executrix,  and  which  of  common 
right  she  had,  so  it  Ithould  prevent,  and  ought  to  rebut  the  construc- 
tion of  a  Court  of  Equity,  which  would  create  a  resulting  trust,  and 
make  the  executrix  a  mere  trustee  for  the  next  of  kin :  and  that  the 
case  of  Fosters*  Muni^fx)  upon  which  the  decree  was  founded,  was 
manifestly  different  from  the  case  in  various  particulars ;  for  in  that 
case  the  executors  were  strangers,  and  had  no  relation  to  the  testa- 
tor i  the  legacies  given  to  them  were  a  beneficial  bequest  in  money, 
for  their  care  and  pains  in  the  execution  of  the  will ;  that  it  did  not 
appear  that  the  testator  had  any  previous  obligation  to  them  in  his 
life.time,  nor  was  there  any  proof  that  he  intended  the  suJ^lus  for 
them.  It  was  insisted  for  the  respondents,  that  the  appellant  by 
having  a  specific  legacy  under  the  testator's  will,  was  excluded  from 
the  residue  as  executrix ;  and,  therefore  that  the  decree  was  proper  ; 
but  the  Lords  adjudged  that  the  decree  ishould  be  reversed. 

In  Aetotfeod  v.  JohnsQUidf)  the  testatrix  bequeathed  several  le- 
gacies to  her  children,  and  directed  lOOOI.  to  "be  taken  out  of  her 
partnership  stock  in  trade,  and  settled  in  strict  settlement  upon  her 
son ;  the  residue  of  her  partnership  stock  she  gave  to  a  trustee,  with 
very  particular  directions  as  to  the  management,  in  trust  for  the  se- 
parate use  of  her  daughter  E,  Johnson^  who  was  a  married  woman  ; 
and  appointed  E.  Jmnsan  executrix,  making  no  disposition  of  her 
residuaiy  estate.  The  question  was,  whether  the  executrix  was  bar- 
red of  the  residue  by  the  provision  in  the  will  9  Lord  Hardwieke  was 
of  opinion,  the  present  case  fell  directlv  within  the  reasoning  of 
Qriffith  and  athirSy  and  the  Duchess  of  JSeaitfart  in  the  House  of 
Lords  i(z)  observing,  *' Giving  a  share  in  the  partnership  stock  to 
<S.  in  trust  for  the  wife,  is  consistent  with  intending  her  the  residue; 
for.  had  it  not  been  done  in  this  manner,  it  must  have  sunk  in  the 
residue,  tod  the  husband  by  this  mean  would  have  been  entitled  to 
it :  consequently,  I  can  never  say  an  application  arises  from  hence, 
that  the  testator  has  excluded  the  executrix  from  the  benefit  of  the 
surplus ;  for  implications  must  flow  from  natural  and  necessary  con- 


{x)  Supra 

(y)  2Atk. 
3  ABl  926,  mfira  VoL  II.  460.  (z)  Sufira. 
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Boqaences.    Tbid  was  not  a  legacy,  but  an  exception  out  of  the  le- 
gacy she  had  given  of  the  partnership  stock  to  the  son." 

It  is  apprehended,  that  if  the  legacies  bequeathed  to  the  execu- 
tors are  originally  given,  out  of  freehold  estates,  and  are  only  paya^ 
ble  out  of  that  fund,  such  legacies  will  not  convert  the  executors 
into  trustees  of  the  residuary  personal  estate :  for  in  those  instances 
it  cannot  be  contended  that  the  legacies  are  inconsistent  with  the 
legal  right  of  the  executors  in  the  undisposed  per8onalty.(a) 

The  Reader  is  here  referred  to  the  preceding  section  for  other 
classes  of  cases,  wherein  the,executor  is  not  excluded,  and  which 
formed  exceptions  to  the  subjects  there  discussed,  but  which  may 
here  again  be  enumerated,  as  forming,  in  point  of  arrangemmUf 
part  of  the  present  section ;  they  are  the  following : 

4«  Where  the  legacy  to  the  executor  is  a  reversianary  canHngeni 
inieresii  but  which  is  not  free  from  doubt.  See  section  11.  division 
1.  §E.(6) 

5.  Where  the  executors  are  only  named  irMteei  for  a  9peo{fic 
purpose.    Sect.  II.  div.  4.(c) 

6*  Where  the  intention  to  dispose  of  the  residue  is  ambiguous. 
Sect.  II.  div.  7.(d)  • 

7.  Where  the  residue  is  bequeathed  to  executors  Bsjoint'tenafUs 
and  the  share  of  one  or  more  of  them  lapsing,  survives  to  the  rest. 
Sect.  II.  dir.  9.(e) 

We  close  the  discussion  comprised  in  the  present  and  preceding 
sections  with  the  following  appropriate  observation  of  Sir  William 
Granty  in  Prait  r*  Sladien:{f)  "  So  long  as  the  doctrine  of  the 
Court,  with  regard  to  the  right  of  executors  to  the  residue  of  per-* 
sonal  estate  not  expressly  disposed  of,  shall  stand  upon  its  present 
footing,  it  is  impossible  to  lay  down  any  rules  to  prevent  the  fre- 
quent recurrence  of  this  question ;  for  as  it  is  always  open  to  the 
next  of  kin  to  show  intention  from  the  particular  wording  of  the  will, 
adverse  to  the  effect  of  the  legal  appointment  of  executor,  the  cir- 
cumstances from  which  it  may  be  endeavoured  to  deduce  that  in- 
tention may  be  infinitely  varied.  Some  Judges  have  been  disposed 
to  give  way  to  a  very  slight  indication  of  intention  against  the  exe- 
cutors; and  almost  to  put  them  upon  proof  of  an  intention  itk  their 
iavour.  The  modern  doctrine,  however,  is,  that  the  executor  shall 
take  beneficially^  unless  there  is  a  strong  and  violent  presumption 
that  he  shall  not  so  take ;  for  Lord  Th^rhw  used  too  strong  an  ex- 
pression, when  he  said,  it  must  be  an  irresistible  inference."(g) 

Sect.  IV.  Of  the  admissibility  ot parol  evidence  by  the  cxe^ 
enters  and  next  of  kin,  with  reference  to  their  claims  to  the 
undisposed  of  residue. 

Notwithstanding  the  Court  of  Chancery  is  jealous  of  the  admis- 
sion of  parol  evidence  aifocting  written  instruments,  it  has  permitted 
its  adoption  in  several  cases  in  connection  with  the  subject  of  the  two 
preceding  sections.    On  the  one  hand,  where  a  legacy  is  given  to  • 
the  executors,  or  there  are  other  expressions  in  the  will,  which 

{a)  See  2  Scha  &  Lefroy,  C.  C.  in  Ireland,  542.         W  Sufira,  Vol.  II.  p.  470. 
c)  lb.  p.  479.  (d)  lb.  p.  490.  (e)  lb.  p.  493.  (/")  1*  Vcs.  »r» 

ig}  Clennffl  v.  Lewt/ivfaite,  2  Ves.  jun,  471. 
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afTord  an  inference  or  a  presumption  in  favour  of  the  next  of  kin, 
the  executors  have  been  allowed  to  produce  parol  evidence  to  re- 
but the  presumption  so  raised  against  their  legal  right;  unless,  in- 
deed, the  will  contains  express  declarations  that  the  executor  is  to 
be  a  trustee  ;(A)  as  where  the  legacy  is  given  for  their  care  and 
trouble,(i)  or  where  the  intention  otherwise  appears  clearly  and 
conclusively  upon  the  face  of  the  will,  that  the  executor  was  meant 
to  be  a  trustee  ;  for  in  such  case,  the  admission  of  parol  evidence 
would  be  to  contradict  the  will.  Qn  the  other  hand,  the  next  of 
kin  have  likewise  been  allowed  to  produce  evidence,  to  encounter 
that  of  the  trustees  in  support  of  the.  presumed  trust  in  their  favour. 
But  where  there  is  no  legacy  to  the  executor,  or  other  expressions 
to  raise  the  presumption  in  fiivour  of  the  next  of  kin,  and  it  is  clear, 
according  to  the  construction  of  the  Court  of  Equity,  that,  upon  the 
face  of  the  will,  the  legacy  is  given  so  as  not  to  be  inconsistent  with  his 
taking  the  beneficial  interest  in  the  residue,  parol  evidence  by  the 
next  of  kin  will  not  be  admitted,  to  show  that  the  executor  shall  not 
take  the  residue. (Jb) 

The  law  for  admitting  evidence  in  the  above  instances  is  now 
unquestionably  settled  by  the  cases,  which  will  be  adduced;  yet 
successive  learned  men  have  regretted  that  the  rule  was  ever  so 
established.  In  Blinkhom  v.  Feast^{l)  Lord  Hardwicke  expressed 
a  doubt  as  to  the  propriety  of  admitting  such  evidence,  his  decision 
in  Lake  v.'Lake:{fn)  and  BuUer  J.  in  Jiaurse  v,  Finch^in)  though 
he  admitted  the  rule,  lamented  that  it  was  so  settled,  and  was  of 
opinion  that  it  became  established  gradually,  upon  a  misconception 
of  the  earlier  cases. 

The  following  cases  are  principally  instances  wherein  the  evi- 
dence has  been  adduced  by  the  executors  in  support  of  their  legal 
right.  The  cases  in  the  present  section  will  be  stated  much  at 
length,  with  a  view  to  illustrate  the  nature  of  the  evidence  which 
has  been  adduced. 

In  the  case  of  Lady  GranviU  v.  The  Duchess  of  £eatf/brf,(o) 
stated  above  under  the  title  of  the  Duchess  Dowager  of  Beaufort  ▼. 
The  Duke  of  Beaiufart^  a  question  arose,  whether  parol  evidence 
should  be  admitted  to  prove  that  the  testator  intended  to  give  the  sur- 
plus to  the  executrix,  and  that  he  gave  such. instructions  to  the  per- 
son who  drew  the  will,  and  was  since  dead :  and  the  Court  was  of 
opinion,  upon  argument,  that  the  proofs  should  be  read,  to  rebut  an 
implication  or  rule  in  equity,  that  the  surplus  should  be  taken  firom 
the  executors,  and  distributed. 

Again,  in  Bgtchdor  v.  SerU,{p)  W.AUen  bequeathed  several  le- 
gacies to  his  relations,  and  amongst  th^  rest  to  his  sister,  the  wife 
of  the  plaintiff,  about  lOOOi.;  and  he  gave  702.  to  SerU  and  wife, 
and  their  four  children,  to  buy  mourning ;  and  to  Sarah  Serltj  dne 
of  the  daughters  of  Serfe,  to  whom  he  had  made  his  addresses,  500L; 
and  gave  nis.  horse  and  furniture  to  one  of  the  executors  by  name, 
and  bis  clothes  to  be  disposed  of  by  his  executors ;  and  then  con- 
cluded, "  As  to  the  7002. 1  am  entitled  to  in  the  South  Sea  C<Hnpa- 

(A)  5  Mad  59.     Gladding  v.  Yafift,  infra. 

'0  White  V.  Bvtni,  4  Vcs.  21,  tufira.  Vol  XL  471.        (Jc)  Sec  19  Vea.  641  646. 
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ny/and  the  rest  of  my. personal  estate,  I  will,  that  the  same  should 
be  sold  for  payment  of  my  debts  and  legacies,  and  I  make  Mr.  John 
and  Mr.  Thomas  Serle  my  executors."    The  executors  were  two  of 
the  children  of  SerlCj  but  not  related  to  the  testator,  and  were  enti- 
tled to  their  proportion  of  the  702.  bequeathed  for  mourning,  and 
one  of  them  to  the  horse  and  furniture.  The  surplus  of  the  personal 
estate  amounted  to  about  600{<,  and  the  bill  was  filed. against  the 
defendants,  the  executors,  for  an  account  thereof,  and  that  might  be 
paid  to  the  plaintiff,  whose  wife  was  the  only  sister  and  next  of  kin 
to  the  testator.     For  the  plaintiffs  it  was  insisted,  that  the  executors 
were  mere  strangers  to  the  testator;  and  that  they  had  particular 
legacies  left  them  for  mourning,  out  of  the  701.,  and  one  of  them  had 
a  horse  and  furniture  expressly  bequeathed  to  him;  and,  therefore, 
it  was  not  reasonable  that  they  should  go  away  with  the  residue.  On 
the  other  side,  it  was  insisted,  that  the  defendants,  being  executors, 
represented  the  testator ;  that  they  stood  in  his  place,  and  were  en- 
titled to  whatever  he  left  undisposed  of;  that  this  was  the  ancient 
law  for  many  ages ;  and,  therefore,  the  legal  title  being  in  them,  they 
ought  not  to  be  defeated  of  it,  without  a  manifest  intention  of  the 
testator  to  the  contrary ;  that  there  appeared  no  such  intent  in  the 
will,  for  they  were  not  named,  either  by  their  christian  names  or  sur- 
names, or  so  much  as  by  the  name  of  their  office,  till  the  very  close 
of  the  will ;  that  it  was  in  proof,  that  the  testator  did  not  so  much 
as  consider  whom  he  should  make  his  executors,  till  he  had  dispos- 
ed of  all  the  legacies ;  that  the  giving  one  of  them  his  horse,  and 
furniture  was  only  to  exclude  the  other,  who,  by  being  executor 
with  him,  would  have  been  equally  entitled  to  it ;  and  it  could 
not  be  construed  a  legacy  to  shut  them  out  of  the  surplus,  since 
it  rather  regarded  the  other  executor  than  the  plaintiff,  the  next  of 
kin ;  that  they  had  it  fiilly  in  proof,  that  the  testator,  being  asked 
whether  he  would  not  give  his  sister  more,  answered  he  would  not; 
th^t  beinff  asked  who  should  have  the  surplus,  or  what  should  be- 
come of  Uke  surplus,  h^  said  his  will  should  stand  as  it  was,  and  that 
he  had  a  very  great  regard  for  the  defendants'  family,  and  was 
to  have  married  their  sister;  that  these   proo&,  being  in  afHrm- 
ance  of  the  disposition  which  the  law  made  to  the  executors,  might 
be  read;  and  that  several  resolutions,  since  the  case  of  Foster 
and  Muntf  had  pared  away  the  authority  of  that  case ;  and  there- 
fore prayed,  that  the  bill  might  be  dismissed.    And  the  Lord  Chan- 
cdlor  was  clearly  of  opinion,  that  the  proofs,  being  in  affirmation  of 
the  disposition,  ought  to  be  read ;  and  said,  that  they  were  so  full 
as  to  make  an  end  of  the  case ;  that,  without  a  strong  and  violent 
implication,  the  executors  ought  not  to  be  defeated  oi  the  residue ; 
that  there  was  no  such  implication  in  the  will,  but  rather  the  con- 
trary ;  that  to  make  sense  of  the  last  clause,  it  must  be  construed  as 
a  devise  of  the  South  Sea  stock,  and  the  rest  of  his  personal  estate, 
to  his  executors ;  for  it  immediately  followed,  ^'  and  I  make  John  and 
Thomas  Serle  my  executors,"  which  could  have  no  relation  to  the 
direction  for  sale  unless  by  giving  them  the  surplus  which  should 
arise  by  sale ;  and  as  there  appeared  no  strong  or  violent  implication 
to  induce  any  other  construction,  he  could  not  give  in  to  so  great  a 
change  of  the  law,  but  must  decree  for  the  executors ;  which  his 
Lordship  did  accordingly. 
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So  also  in  Qainsbarough  v.  Gdnsborough^lq)  the  Earl  of  Gf«ifi»- 
berough^  having  by  his  will,  subjected  his  real  estate  to  the  pay-^ 
ment  of  his  debts,  made  the  plaintiff,  the  Countess,  his  executrix,  in* 
tending,  as  was  alleged  by  the  plaintiff,  that  she  should  have  all  his 
personal  estate  to  her  own  use,  free  from  bis  debts ;  but  that  JBtl- 
houme,  who  drew  the  will,  either  through  some  ill  design  or  ignOi> 
'  ranee,  omitted  to  insert  a  devise  therein  of  the  personal  estate  to 
the  plaintiff,  pretending  that  the  making  her  executrix  amounted  to 
as  much,  and  was  the  same  thing  in  effect.  The  plaintiff  complain* 
ed  that  the  creditors  threatened  to  fellow  the  personal  estate,  where- 
as a  sufiicient  provision  was  made  for  thorn  out  of  the  real  estate ; 
and  she  insisted,  that  if  the  personal  was  exhausted  or  applied  in  pay- 
ment of  the  debts,  she  ought  to  be  reimbursed  out  of  the  real  es- 
tate ;  and  prayed  she  might  be  at  liberty  to  examine  witnesses  as  to 
the  declarations  of  the  testator,  that  the  plaintiff  as  his  relict  and 
executrix,  should  have  his  personal  estate  to  her  own  use.  As  to 
so  much  of  the  bill  as  sought  to  examine  witnesses  concerning  the 
testator's  intention  or  declaration,  that  the  plaintiff  should  have  his 
personal  estate  to  her  own  use,  or  to  examine  as  to  matters  dehors 
and  foreign  to  the  wilt,  the  defendant  demurred,  because  it  appear- 
ed by  the  bill,  that  there  was  a  will  in  writing,  proved  by  the  plain- 
tiff $  and  that  it  was  a  dangerous  tendency  to  admit  parol  proof  to 
control,  vary,  or  alter  such  a  will ;  and  particularly  in  this  case,  as 
the  plaintiff  had  not  so  much  as  attempted  to  prove  such  parol  de- 
claration as  a  codicil  in  the  Ecclesiastical  Court.  Upon  argument  of 
the  demurrer,  it  was  said  by  Serjeant  Hutchins^  then  one  of  the 
Lords  Commissioners,  that  he  thought  the  bill  ought  to  be  answer- 
ed, and  the  plaintiff  permitted  to  prove  her  allegations.  With  re^ 
spect  to  the  objection,  that  the  plaintiff  had  not  proved  the  declara^ 
tion  of  the  testator,  that  she  should  have  the  personal  estate  to  her 
own  use,  as  a  codicil  in  the  Spiritual  Court,  be  thought  it  unneces- 
sary in  this  case,  in  regard  that  the  averment  was  not  to  make  a 
title  to  the  plaintiff,  but  to  rebut  the  defendant's  equity,  who  would 
have  the  personal  estate  applied  to  the  payment  of  debts  in  exone- 
ration of  the  real.  He  relied  much  upon  the  case  of  Crom^pUm  v. 
Aorf4,  where  the  testatrix  devised  her  lands  to  Mr.  JVbrti,  to  sell, 
for  the  payment  of  her  debts ;  the  heir  filed  his  bill,  insisting,  that, 
as  to  the  surfrius  after  payment  of  debts^1>elonged  to  him  as  a  re- 
sulting trust,  being  uiulisposed  of  by  the  will.  The  defendant  in- 
sisted, there  was  no  resulting  trust,  and  that  the  testatrix  had  de- 
clared, she  intended  the  surplus  for  the  defendant.  Upon  the  hear- 
ing, there  were  two  questions — first,  whether  a  fee  passed  by  the 
wul  ?  and  it  was  adjudged  there  did  :  secondly,  whether  there  was 
any  resulting  trust  after  satisfaction  of  .the  debts  9  and  it  was  deter- 
mined in  the  negative,  without  reading  the  depositions  by  which  it 
was  proved,  that  she  declared  her  trustee  should  have  tdl.  But  the 
Court  there  declared,  that  the  estate  in  law  being  vested  in  the  de- 
visee, he  should  have  been  admitted  to  his  proof  of  the  testatrix's 
parol  declaration,  if  it  had  been  necessary.  And  this  was  in  the 
case  of  land ;  a  fortiori  might  parol  proof  be  admitted  as  to  per- 
■onal  estate  :-and  he  cited  &e  case  of  Foster  v.  JVjifitf,  and  Pring 

(f )  3  Vern.  253. 
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▼•  PringJ{T)  where  the  executor  who  confessed  the  trust,  was  ex- 
imined,  aad  read  against  the  other  executor,  who  denied  it.  And 
Serjeant  jRcm^nton  cited  a  case  of  KingsmiU  v.  Ogle,  where  th^ 
surplus  by  will  was  devised  to  the  wife ;  averment  taken  that  she 
was .  intended  as  a  trustee  only  for  her  son,  and  that  the  testator 
made  such  a  declaration  at  the  making  of  his  will.  The  decree  was 
grounded  upon*  the  proof  of  that  declaration.  The  Court  accord* 
ingly  directed  an  answer  to  the  bill.  . 

Again,  in  the  case  of  Wimgfidd  v.  ^lkin$<m,{e)  the  testator  gave 
to  the  plaintiff,  his  sister's  sob,  and  to  his  nephews,  his  next  of  kin, 
1001.  a  piece,  and  made  the  defendants  Alkinson  and  Myres^  not  re- 
lated to  him,  executors,  giving  them  also  lOOl.  a*  piece.  The  qoe»- 
tion  was,  whether  the  executors  or  the  next  of  kin  should  have  the 
remdue  9  And  it  was  decreed  in  the  Mayor* 9  Court  in  favour  of  the 
next  of  kin ;  but  upon  appeal  to  the  Houm  i^Lord$j  the  executors 
were  allowed  to  read  the  dispositions  of  witliesiws,  to  show  that  the 
testator  intended  them  the  surplus ;  and  upon  the  effect  of  that  tes- 
timony, the  Lords  reversed  the  decree. 

In  Petit  V.  Smith^(t)  the  testator  having  a  daughter  and  two  bro- 
thers, bequeathed  51.  a  piece  to  his  brothers,  imd  appointed  them 
executors,  making  no  disposition  of  the  surplus  of  his  estate.  The 
daughter,  as  next  of  kin,  filed  a  bill  against  the  executors,  for  an 
account  of  the  residue,  and  although  there  were  proofs  that  the  tes- 
tator intended  his  executors  should  have  the  surplus,  in  regard  that 
the  daughter  had  incurred  her  father's  displeasure,  by  marrying 
without  his  consent  i  yet,  the  evidence  being  somewhat  doubtful,  it 
was  decreed  first  by  Sir  John  Trevor ^  M.  R.,  uid  afterwards  by 
Lord  Somere  on  appeal,  that  the  executors  should  be  but  trustees 
of  the  residue,  after  payment  of  their  legacies,  which  should  go  ac- 
cording to  the  Statute  of  Distributions.  And  it  was  said  by  Lord 
Somere^  that  equity  delighted  in  equality,  and  that  the  distribution 
aoQording  to  the  statute  was  most  agreeable  to  natural  justice.  That 
it  was  dangerous  to  admit  patol  proof,  where  there  was  a  will  in 
writing ;  but  in  relation  to  personal  estate,  the  Court  would  allow 
proofe  add;  averments,  bi)t  then  that  such  proofs  ought  to  be  plain 
and  indisputable,  to  entitfe  the  executor  to  the  benefit  of  the  resi- 
due ;  and  he  cited  Lady  Oaimaborough^e  case.(ti] 

In  Heron  v.  Aatotof»,(x)  the  testator  appointea  two  persons  exe- 
cutors of  bis  will,  and  gave  them  specific  legacies,  desiring  them  to 
be  kind  to  Sarah  TVf^ton,  his  old  servant,  and  to  give  her  some  small 
pieces  of  furniture  then  in  his  house,  if  she  desired  them.  The  ques- 
tion was,  who  should  have  the  residue  of  the  personal  estate  after 
the  debts  and  legacies  were  paid  ?  And  it  was  decreed  in  favour 
of  the  executors,  it  appearing  from  the  parol  evidence,(3f)' which 
was  read  in  the  cause,  that  the  testator  intended  the  residue  should 
belong  to  them. 

Again,  in  the  Duke  of  Rutland  v.  The  Duchess  of  RMtland,{z) 
Lady  Rachaet  Mamkere^  sister  to  the  plaintiff  the  Duke  of  Rutktndy 
having  a  portiomleft  her  by  her  father,  the  late  Duke,  and  being  en- 

Si^ira,  Vol  H.  p.  47S.  («)  2  Vem.  GTS.  (0  1  P.  WilL  7^. 
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titled  to  other  money,  which  in  the  whole  amounted  to  about 
10,0002.  and  was  either  secured  by  mortgages,-  or  charged  upon 
lands,  made  her  will,  in  the  beginning  of  which  she  nqticed  the  par- 
ticulars of  what  her  estate  consisted,  and  that  she  intended  to  dis- 
pose of  the  same  by  her  will.  She  then  gaVe  to  her  brothers  and 
sisters,  and  to  her  half-brothers  and  sisters,  pecuniary  legacies,  par- 
ticularly to  the  plaintiff,  her  eldest  brother,  dOOZ. ;  but  made  no  dis- 
position of  the  residue  of  her  personal  estate,  and  appointed  the 
Duke  sole  executor.  There  were  three  witnesses  to  the  will ;  the 
Duchess  of  Devonshire^  Mr.  Vernon^  a  clergyman,  who  drew  the 
will,  and  a  servant.  Mr.  Vernon  said,  that  the  testatrix  gave  no  ex- 
press instructiona  for  leaving  the  surplus  to  the  Duke,  but  that  he 
understood  and  supposed  that  his  Grace  was  to  have  it,  and  for  the 
following  reasons :  because  she  made  him  sole  executor ;  and  when 
she  had  given  several  legacies,  he  asked  her  if  she  would  give  any 
more,  to  which  she  answered,  "  No ;"  that  upon  his  asking  her 
whom  she  would  make  executor,  she  replied,  the  Duke,  her  brother, 
sole  executor ;  and  she  hoped  his  Grace  would  not  take  it  ill,  that 
she  had  given  so  much  awav  from  him;  and  that  the  next  day  she 
sent  to  the  Duke,  desiring  nim  to  ti^e  care  of  a  lega<r^  of  lOOt, 
which  she  had  directed  to  be  paid  to  the  poor.  The  Duchess  of 
Devonshire  swore,  that,  to  the  best  of  her  remembrance,  the  testa- 
trix being  asked  at  the  time  of  making  her  will,  whether  'she  in- 
tended that  the  residue  should  go  to  the  Duke,  her  executor,  an- 
swered, <^  Yes."  The  servant  deposed,  that  the  testatrix  being  ask- 
ed whom  she  designed  to  have  the  surplus,  expressly  answered, 
^^  The  Duke,  my  brother.''  To  all  which  it  was  objected  at  the 
opening  of  the  cause,  that  parol  evidence  relating  to  the  declara- 
tions of  the  testatrix,  whom  she  intended  to  have  her  residuary  es- 
tate, ought  not  to  be  read,  as  it  would  introduce  all  the  mischief 
and  inconvenience,  which  the  Statute  of  Frauds  was  made  to  pre- 
.vent.  But  Lord  MacdesfieU^  C,  directed  the  evidence  to  be  read, 
saying,  "  We  shall  judge  of  it  afterwards."  The  evidence  having 
been  read,  his  Lordship  decided  in  favour  of  the  executors  upon  the 
evidence. 

So  in  Brcubridge  v.  Woodrqffe(a)  the  Executors  had  legacies,  one 
of  2001.  and  the  other  of  lOOl. ;  and  it  was  said,  that  if  it  appeared 
in  proof  by  parol  evidence,  that,  both  before  and  after  the  execu- 
tion of  the  will,  the  testatrix  always  declared  that  the  next  of  kin 
(who  were  the  plaintiffs  in  this  cause)  should  have  nothing,  and 
that  she  would  not  leave  them  any  thing  by  her  will,  the  executors 
should  notwithstanding  have  the  residue.  It  was  objected  on  the 
part  of  the  plaintiffs,  that  where  the  residue  was  undisposed  of,  evi- 
dence of  the  testatrix's  intention  to  exclude  the  next  of  kin  was 
not  sufficient  to  give  the  surplus  to  the  executors ;  that  the  evi- 
dence ought  to  be  positive  she  had  it  in  contemplation  to  give  it  to 
them  at  the  time  of  making  the  will.  Vemsy^  M.  R.,  dismissed 
the  bill,  being  satisfied,  that  to  give  the  residue  to  the  next  of  kin 
would  be  to  give  it  contrary  to  the  intention  of  the  testatrix.  The 
Court  would  certainly  favour  the  next  of  kin,  where  they  could  do 
it  consistently  with  the  rules  of  equity  and  justice ;  but  that  did  not 

(a)  2Atk.69. 
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tie  him  dowii  from  inquiring  into  the  intention  of  the  testatrix ;  for, 
wherever  there  was  evidence  to  satisfy  the  mkid  of  the  Court  as  to 
the  intention,  they  would  depart  from  their  general  rules,  though 
they  would  not  do  it  upon  slight  proofs.  The  gift  of  2001.  to  one 
executor,  and  lOOJ.  only  to  the  other,  was  a  presumption,  upon  the 
face  of  the  will,  that  it  was  intended  to  exclude  thiem  from  the 
residue,  but  only  to  show  a  preference  to  one  of  them.  In  answer 
to  the  objection  of  the  plaintifTs  counsel  the  Master  of  the  RoUs 
said,  ^^  his  enough  if  the  ^  Court  is  setisjied  as  to  that  single  fact^ 
that  the  next  if  kin  were  not  to  have  it^  for  there  is  no  medium 
between  the  next  of  kin  and  executors ;  for  ^  if  it  appear  that  the 
intention  was  to  exclude  the  next  of  kin,  the  executors  must  have  it 
of  course.  •         . 

In  Buckley  v.  LUtlebunfiib)  the  testator  by  hit  will  in  December 
1709,  gave  to  the  respondent,  who  was  his  brother  of  the  half  blood, 
and  to  his  wife,  a  legacy  of  102.  each  ;  to  their  four  children,  502. 
each,  to  be  paid  at  their  ages  of  twenty  years ;  to  Sarah  Lynchj  his 
housekeeper,  6002.  with  the  furniture  of  his  house,  and  as  full  pos- 
session of  every  thing  therein,  as  he  had  at  that  time  (books  ex^ 
cepted ;)  and  to  the  appellant,  all  sums  of  money  which  were,  or 
should  be  due  fVom  him  to  the  testator,  upon  bond  or  note :  together 
with  whatsoever  might  be  due  to  the  testator  from  Paris^  Rfme^  or 
lAsbon,  for  goods  formerly  sent  thither ;  and  he  appointed  the 
appellant  sole  executor  of  his  said  will,  which  the  testator  therein 
declared,  he  had  made  and  written  with  his  own  hands.  Soon 
afterwards  the  testator  died^  and,  the  appellant  having  proved  the 
will,  the  respondent  in  Octcber  1710^  exhibited  his  bill  against  him, 
in  the  LordMayor^s  Court  of  the  City  of  London^  for  an  account  of 
the  surplus  of  the  testator's  personal  estate,  not  disposed  of  by  his 
wilh  To  this  bill  the  defendant  put  in  an  answer ;  and  insisted  that 
the  testator  did  not  design  the  plaintiff  should  have  iuiy  more  of  his 
personal  estate,  than  what -he  had  given  him  by  the  will ;  but  thai 
he  intended  the  benefit  of  the  residue  of  his  estate,  after  debts  and 
legacies  paid,  for  the  defendant ;  and  that  the  making  him  executor, 
was  a  gift  in  law  to  him  of  all  the  personal  estate.  The  cause  was 
heard  before  Sir  Peter  King,  then  Recorder  of  London,  in  JlprU 
1711,  who  decreed  that  the  defendant  should  account  with  the 
plaintiflffor  the  residue  of  the  testator's  estate,  and  referred  it  to  the 
two  attomies  of  the  Court,  who  were  neuter  in  the  cause,  to  take 
and  settle  the  account,  and  make  the  defendant  all  just  allowances. 
From  this  decree  the  defendant  appealed ;  insisting,  that  it  mani- 
festly appeared,  from  the  proofs  taken  in  the  cause,  that  the  testator 
not  only  intended  to  exclude  the  respondent  from  any  other  share 
of  his  personal  estate,  than  what  he  had  expressly  given  to  him  and 
his  family  by  will ;  but  also,  that  by  making  the  appellant  his 
executor,  he  should  have  all  the  residue  of  his  personal  estate.-—^ 
That  it  likewise  appeared  by  the  proof s,  that  for  many  years  before 
the  testator's  death,  there  was  a  v^ry  strict  and  uninterrupted 
friendship  between  hin^  and  the  appellant;  and  that  the  appellant 
had  been  very  serviceable  to  the  testator,  and,  that  he  constantly 
declared  to  his  friends  and  acquaintance,  that  at  his  death  he 

(*)  1  Bro.  Pari.  C».  340. 
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designed  to  give  the  appellant  his  personal  estate,  as  some  iecoiiH> 
pense  to  him,  and  as  a  mark  of  the  affection  and  esteem  which 
her  hfid  for  him.  'That  the  making  the  appellant  executor  of  his 
will,  according  to  the  legal  notion  of  an  executor,  fully  answered 
the  testators  intention  ;  and  as  there  was  not  in  this  case  the  least 
pretence  or  colour  of  any  fraud  or  imposition,  so  there  was  no 
ground  to  raise  a  trust  for  the  respondent's  benefit,  contrary  to  the 
testator's  design  of  making  the  appellant  his  executor,  and  to  his 
own  explanation  of  what  he  intended  by  doing  so.  On  the  other 
side  it  was  contended,  that  the  residue  was  not  disposed  of  by  the 
will  to  any  person.  ^That  the  appellant,  having  a  considerable 
legacy  given  to  him,  was  not  entitled  to  the  residue ;  but  that, 
according  to  many  precedents  in  the  Court  of  Equity  below,  the 
respondent,  who  was  the  testator's  next  of  kin,  was  well  entitled  to 
the  benefit  of  it ;  and  it  was,  therefore,  hoped  thatlhe  decree  would 
be  affirmed.  But  it  was  ordered  that  the  decree  complained  of 
should  beYeversed. 

Again,  in  Lake  v.  Lake.{c)  the  testator  by  bis  will  gave  to  his 
wife,  14001.  in  case  the  marriage  bond  of  4002.  was  not  brought  in 
to  leflEsen  the  legacies  or  lands  charged  with  payment  of  the  same. 
He  gave  unto  his  wife  all  his  lands  at  Barley^  which  he  then  enjoyed ; 
and  be  gave  her,  whilst  she  remained  a  widow,-  the  house  i^.  C, 
lived  in,  with  the  lands  belonging,  and  after  her  marriage  to  Lake^ 
in  fee;  and  made  her  executrix.  The. question  was,  whether  the 
wife  was  entitled  to  the  surplus  of  the  personalty,  or  was  a  trustee 
for  the  next  of  kin  ?  A  witness  deposed,  that  the  testator,  being 
taken  ill  oh  a  tour  (of  which  illness  be  died,)  told  him,  if  he  should 
die,  he  had  taken  good  care  of  his  wife,  and  had  given  her  pretty 
near  half  his  money,  as  a  sum  certain,  and  said,  be  had  given  his 
wife  a  particular  legacy,  for  fear  his  estate  should  not  hold  out; 'but 
hoped,  if  she  had  good  luck,  in  collecting  his  effects  afler  his 
decease,  there  would  be,  after  his  debts  paid,  something  left,  which 
would  be  all  her  own ;  and  then  said,  he  had  omitted  something, 
which,  if  he  lived  to  return  home,  he  would  do  for  the  benefit  of  his 
wife.  Lord  Hardiwicke  said,  ''  I  neecf  not  enter  into  the  general 
ground  upon  which  determinations  have  been  made  in  cases  of  this 
kind)  for  the  testator  has  fully  explained  himself;"  and  his  Lordship 
dismissed  the  bill. 

Again  in  Novrse  v.  Finch,{d)  Sir  Charles  Nowrse  began  his  will 
dated  in  1789,  in  this  manner,  ^*  As  to  all  my  worldly  estate,  with 
which  it  hath  pleased  God  to  bless  me,  I  give  and  bequeath  as  fol- 
lows." And  after  disposing  of  much  property  in  specific  legacies, 
he  gave  to  Miss  jPuicA,  out  of  the  true  regard  and  afiection  he  had 
for  her,  the  house  he  dwelt  in,  and  another  in  fee,  provided  she  con- 
tinued unmarried;  but  if  she  did  not,  remainder  over.  He  also  gave 
her,  '^  AU  the  furniture,  Tinen,  plate,  glasses,  china,  carriage,  books, 
(with  a  few  exceptions,)  jewels,  watches,  liquors,  wearing  apparel, 
cash  in  the  house,  and  all  other  things  then  used  in  the  premises, 
provided  she  did  not  marry ;  but  if  she  did,  then  over.    He  gave 

(c)  A?nb.  126. 
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]5,0Q0{.  stock  to  trustees,  upon  trust  for  Miss  Fifidi,  for  life,  upon 
the  same  condition.  He  also  gave  a  mortgage  of  25002.  in  trust  for 
Miss  FiiU^  for  life,  upon  the  same  condition  ;  with  remainder  over 
upon  her  marriage.  He  gave  her  llOOL  secured  to  him  by  the 
Commbdioners  of  the  Ootford  Market,  with  ,the  .arrears,  to  dispose 
of  as  she  should  think  fit.  He  then  gave  4000{.  stock  in  trust  for 
his  sister  for  life.  He  bequeathed  to  Dr.  Chapman  and  another 
4>erson,  his  trustees,  100{.  each  for  their  trouble;  appointed  Miss 
Finch^  who  was  a  relation,  his  sole  executrix,  and  directed  the  lega- 
cies to  be  paid  within  twelve  months  after  his  death,  or  as  much 
sooner  as  might  be  convenient  to  her.  There  was  no  residuary 
clause.  After  the  testator's  death  a  sketch  of  a  codicil  was  found 
wrapt  up  with  the  will,  but  not  executed,  nor  had  the  blanks  which 
had  been  left  both  for  names  and  sums,  been  filled  up.  It  was  in 
the  following  form )  "  Whereas,  I  have  not  in  my  will  disposed  of 
the  residue,  I  give  out  of  the  said  residue ,  and  all  the  resi- 
due   — .**  The  bill  was  filed  by  Mrs.  JVourse,  the  testator's  only 

sister,  claiming,  as  sole  next  of  kin,  a  residue  of  8000{.  as  undispos- 
ed of.  The  plaintiff  had,  besides  the  legacy  in  the  will,  2501.  for 
life;  and  was  eighty-four  years  old  at  the  execution  of  the  will. 

Both  parties  went  into  evidence.  The  evidence  for  the  plaintiff 
consisted  of  the  depositions  of  John  and  Thomas  Walker,  brothers 
and  attornies  of  character,  and  friends  of  th6  testator.  John  Walker 
lived  in  or  near  Oxford,  which  was  the  place  of  the  testator's  resi- 
dence 5  Thomas  lived  at  Woodstock,  Their  evidence  was  to  the 
following  effect:  ^^John  Walker  prepared  the  will  from  the  instruc- 
tions of  the  testator,  given  on  the  10th  or  11th  of  February  1789; 
at  which  time  the  deponent  John  observed  that  the  residue  was  not 
disposed  of;  to  which  the  testator  replied,  that  he  meant  to  dispose 
of  it  by  a  codicil  of  hi^own  making.  By  the  testator's  directions, 
JbAn  sent  the  will  to  his  brother  Thomas,  to  be  looked  over  by  him. 
On  the  18th  of  February,  the  testator  called  again  upon  John,  in 
order  to  execute  his  will ;  when  John  again  observed  to  him,  that 
the  residue  was  not  disposed  of,  and  advised  him  to  execute  a  codi- 
cil, as  it  would  prevent  a  Chancery  suit  between  his  executrix  and 
ne:^t  of  kin,  which  otherwise  mignt  happen.  The  testator  replied, 
that  he  had  provided  for  all  the  grand  objects  of  his  bounty 
by  his  will,  and  would  make  a  codicil  in  his  own  hand  writing. 
In  the  beginning  of  March  1789,  the  testator  sent  word  to  Thomas, 
that  he  would  come  over,  and  dine  with  him,  as  he  wanted  to 
consult  with  him.  The  testator  came  accordingly,  and  brought 
his  will  with  him,  and  asked  TAoma^  what  he  thought  of  it.  TTtomas, 
having  read  it,  said,  he  thought  it  very  proper ;  but  observed,  that 
there  was  no  disposition  of  the  residue;  but  that,  as  nearly  100,000/. 
was  given  away,  perhaps  that  would  exhaust  the  whole,  and  there 
would  be  no  residue.  The  testator  replied,  that  there  was  a  residue 
of  7000i.  or  8000Z.  which  he  intended  to  dispose  of  by  a  codicil  in 
his  own  hand  writing ;  but  as  he  did  not  know  hovv  to  frame  one, 
he  desired  Thomas  to  send  a  sketch  of  a  codicil  to  him;  and  added, 
that  he  had  some  godchildren,  and  other  relations;  and  that  Dr. 
WUlis  was  as  nearly  related  to  him  upon  his  mother's  side,  as  those 
provided  for  by  his  will  were  upon  the  father's  side.     He  also  men- 
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tioned  a  charitable  institution,  which  he  had  in  view,  for  the  benefit 
of  decayed  tradesmen ;  but  said  he  did  not  feel  himself  equal  to  the 
execution  of  such  a  plan  at  present ;  and  that  he  had  provided  for 
all  the  principal  objects  of  his  bounty  by  his  will,  and  must  defer 
the  rest  to  another  opportunity.  Thomas  Jthen  suggested  to  bim, 
that,  as  he  had  been  at  the  head  of  his  profession  in  the  county,  it 
would  be  honourable  in  him,  and  was  expected  from  him  to  give 
something  to  the  county  hospital ;  upon  which  the  testator  thanked 
him  for  that  suggestion,  and  said  it  had  escaped  him,  and  that  he 
would  do  something  handsome  for  the  hospital  by  his  codicil ;  and 
at  parting  said,  '  Walker,  I  promise  you  not  to  forget  this.'  Thomas 
being  asked  by  the  testator  to  whom  the  residue  would  go,  if  not 
disposed  of,  answered,  that  it  would  go  to  his  sister.  Thomas  was 
present  with  Dr.  Chapman,  Mr.  and  Miss  Finch^  when  the  will  was 
opened,  and  being  asked  how  the  residue  would  go,  told  bim  it  would 
go  to  the  plaintiff  as  sole  next  of  kin. '  In  his  cross-examination  he 
said,  that,  to  the  best  of  his  knowledge  and  belief,  that  was  his  an- 
swer. Upon  that  answer  the  defendant  observing,  that  the  plaintiff 
did  not  expect  that,  Thomas  advised  them  to  apply  to  her  immedi* 
ately,  as  it  would  prevent  all  dispute." 

The  evidence  for  the  defendant  consisted  of  the  dispositions  of 
H.  Crojt,  a  clergyman,  who  had  formerly  been  at  the  bar;  of  R. 
Finch,  the  defendant's  brother ;  and  of  Dr.  Chapman,  Vice  Chan- 
cellor of  Oxford}  all  of  whom  were  friends  of  the  testator. 

JB.  Croft  in  his  evidence  stated,  that  the  "  Testator,  in  several 
conversations  with  the  deponent,  previous  to  the  will,  expressed 
great  regard  for  the  defendant,  saying,  that  she  deserved  very  well 
at  his  hands ;  that  he  should  give  her  at  least  30,0002.  and  could 
not  do  enough  for  her,  she  was  so  attentive  to  him,  particularly  in  his 
illness.  The  testator  expressed  great  anxiety  lest  any  unworthy  per- 
son should  marry  her,  on  account  of  the  fortune  he  should  give  her, 
and  asked  how  that  could  be  prevented.  The  deponent  advised  him 
to  frame  hid  will  so  as  to  give  her  the  residue,  which  he  said  he 
would  do.  While  the  deponent  was  in  London,  the  testator  wrote 
to  inform  him,  that  he  had  followed  the  deponent's  advice,  and  taken 
all  the  care  he  could  that  Miss  Finch  should  hone  the  residue,  and 
not  he  made  aprey  of,  or  that  she  should  not  be  made  a  prey  of;  but 
the  deponent,  having  destroyed  the.  letter  could  not  tell,  which  of 
those  phrases  was  used.  On  the  ^i^oi  March,  the  deponent  return- 
ed from  London  to  Oxford,  and  the  testator,  in  conversation  with 
him  after  the  will,  about  the  end  oi  Maraii  said,  he  was  not  satisfied 
with  his  will  himself,  though  he  hoped  others  would  be;  for  Miss 
Finch,  though  she  unndd  have  the  residue,  would  not  have  so  much 
as  she  deserved :  that  he  had  been  much  troubled  with  a  doubt, 
whether  she  would  have  the  residue,  which  he  always  intended,  for 
the  reasons  this  deponent  knew,  but  that  he  was  contented  and  hap- 
py, because  he  had  been  over  to  Woojistock,  and  was  assured  that 
nothing  would  prevent  her  from  having  the  residue :  that  if  he  did 
not  leave  a  legacy  to  the  hospital,  as  had  been  desired,  it  would  h& 
for  the  sake  of  her  residue,  which  he  wished  was  much  more ;  that 
he  was  happy,  at  being  certain  that  his  will  was  made  as  he  intend- 
ed ;  and  that  every  thing  real  not  disposed  of  would  go  to  his  sis^ 
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ter ;  and  every  thing  personal  to  Miss  Finch^  without  any  person 
being  able  to  calculate  her  property :  that  by  Miss  FincVs  desire, 
he  had  written  or  sent,  or  done  both^  to  his  sister,  to  inform  her  of 
what  he  had  left  her  by  his  will;  and  to  offer  more  if  she  was  not 
satisfied ;  but  that  she  said  she  was  satisfied ;  and  that  it  would  be 
strange  if  »he  were  not,  a£  she  had  2501.  a  year,  besides  what  she 
had  by  the  will,  and  was  eighty-four  years  of  age.'^ 

iZ.  Finch^  in  his  evidence,  stated,  that  "  A  day  or  two  after  the 
execution  of  the  will,  the  testator  told  the  deponent,  that  he  had  a 
residue  undisposed  of,  and  expressed  a  wish,  to  know  how  it  would 
go  if  undisposed  of;  saying,  he  wished  to  establish  a  charitable 
foundation,  and  to  give  something  to  the  Raddle  infirmary.  By 
his  desire,  the  deponent  w^nt  to  the  plaintiff,  to  inform  her  of  what 
the  testator  had  done  for  her,  and  to  offer  2,0002.,  3,0002.,  4,0001., 
or  any  sum  she  pleased  in  addition ;  which  offer  she  refused,  saying 
she  was  perfectly  satisfied  with  what  she  had,  and  that  any  increase 
would  only  be  a  burthen  to  her ;  and  the  testator  told  the  deponent, 
that  she  had  before  given  him  personally  the  same  refusal.  A  few 
days  after,  the  deponent  was  informed  by  the  testator,  that  he  had 
been  to  Thomas  Walker,  Xo  know  to  whom  the  residue  would  go  if 
undisposed  of;  and  that  Thomas  Walker  had  cleared  up  his  doubts, 
and  that  the  residue  of  his  personal  estate  would  go  to  his  executrix  > 
and  then  added,  ^  that  is  your  sister;'  which  the  deponent  did  not 
know  before.  A  day  or  two  after,  the  deponent  called  upon  the 
testator,  and  found  him  with  pen  and  ink,  as  if  preparing  to  write ; 
and  that  the  defendant,  coming  in,  said  to  him,  ^  I  am  afraid  you 
have  not  written,  as  you  said  you  would ;'  to  which  the  testator  an- 
swered, *'  Poo  damn  it,  the  less  I  do,  the  better  it  will  be  for  you.' 
The  deponent  was  present,  with  Dr.  Chapman  and  Thomas  Walker, 
at  the  opening  of  the  will;  and  the  latter  being  asked,  who  would 
have  the  surplus,  «aid,  the  defendant,  as  executrix,  except  the  fi'ee- 
hold,  which  would  go  to  the  heir  at  law."  Dr.  CAapman.confirmed 
the  last  part  of  FincVs  evidence,  and  proved,  that  in  the  ccNiversa^ 
tion  at  the  opening  of  the  will,  Thomas  Walker  said,  he  did  not 
know  the  Finches  were  so  nearly  related  to  the'  testator  till  lately, 
when,  upon  his  observing  how  handsomely  the  testator  had  done 
for  that  family,  he  said,  he  did  not  know  whether  they  were  not  as 
nearly  related  to  him  as  any,  except  his  sister. 

The'  question  was,  whether  the  plaintiff,  as  sole  next  of  kin,  or 
the  defendant,  as  sole  executrix,  was  entitled  to  the  residue  ?  JStiUer, 
J.  after  expressing  his  opinion,  that  if  the  case  stood  upon  the  will,- 
he  should  have  no  doubt  that  the  residue  belonged  to  the  next  of 
kin,  and  not  to  the  executrix,  the  different  provisions  in  favour  of 
the  latter  affording  a  violent  presumption  that  the  testator  intended 
nothing  more,  observed,  upon  the  subject  of  admitting  parol  evi- 
dence, that  if  the  question  were  new,  he  should  reject  it,  but  that  he 
could  not  overturn  what  so  many  cases  had  established.  That  the 
Court  of  Equity  had  advanced  by  progressive  steps  in  the  admission 
of  parol  evidence,  beginning  with  cases  of  fraud ;  and  lastly,  having 
admitted  it  in  favour  of  the  executor,  they  were  obliged,  upon  a 
principle  of  common  justice,  to  admit  it  on  the  other  side  also ;  and, 
therefore,  by  degrees  it  had  happened,  that  in  some  cases  a  written 


516  Of  Ttsiducary  personal  Estate.        [Ch.  XXIV. 

will  bad  been  explained  away  by  loose  and  vague  parol  evidence. 
Upon  the  ^tct  of  the  parol  evidence,  Mr.  Jugtice  Butter  said  :  *^  The 
executrix,  who,  as  is  rightly  said,  may  begin  with  parol  evidence  (for 
the  other  party  must  rest  upon  the  will,  unless  she  chooses  to  go 
into  parol,)  has  examined  two  witnessq^.    FiruA  states  many  gene- 
ral conversations;  but  particularly  tells  us,  that  within  a  day  or  two 
after  making  the  will,  the  testator  told  him,  he  had  a  residue  undis- 
posed of.  Did  he  believe  then  that  he  had  given  it  to  the  defendant, 
or  did  he  intend  to  do'  so  ?     It  is  impossible  he  could  then  have 
thought  she  was  entitled  to  it  as  by  his  gift :  for  he  expressly  said,  be 
had  not  disposed  of  it,  and  tlien  wished  to  know  how  it  would  go  if 
not  disposed  of;  and  talked  of  another  intention,  viz.  of  establish- 
ing a  charity,  and  sent  that  message  to  his  sister;  and  at  a  subse- 
quent period  said  to  JPincA,  the  witness,  that  he  had  been  at  TValk-^ 
er'tf,  to  ask  to  whom  it  would  go.    So  Croft  says  ;  and  that  though* 
she  would  have  the  residue,  he  had  not  given  her  as  much  as  she 
deserved*    The  utmost  extent  of  this  is,  that  somebody  told  .htm 
afterwards,  that  it  would  go  to  the  executrix.  The  evidence  of  Cu^j 
as  to  his  advice  to  the  testator,  is  very  loose  and  unsatisfactory.  I 
wish  he  had  told  us  the  very  words  he  used  ;  and  I  cannot  help  sup- 
posing, as  he  was  bred  to  the  bar,  that  he  advised  him  to  make  her 
residuary  legatee  ;  and  that  he  told  him  how  he  was  to  give  it,  so  as 
to  enable  her  to  take  without  pointing  out  in  the  will  the  amount 
of  her  fortune,  and  didnot  leave  him  to  find  out  how  he  was  to  do 
that.     If  he  did  so,  it  apjpears  that  the  testator  did  not  follow  his  ad- 
vice, as  he  said  he  would,  but  that  of  others.     But,  says  he,  ^  the 
testator  did  soihe  time  after  write  to  me,  that  he  had  followed  my 
advice,  and  taken  care  that  she  should  have  the  residue,  and  not  be 
made  a  prey  of;  or  in  these  terms,  that  she  should  not  be  made  a 
P^^  of*^    The  expressions  are  very  different ;  and  when  he  cannot 
say  which  phrase  was  used,  I.  am  not  at  liberty  to  suppose  it  was  the 
strongest,  when  the  latter  phrase  is  applicable  to  the  conversation 
between  them  :  for,  by  his  evidence,  the  great  object  was  to  provide 
for  her,  so  that  no  person  should  be  iuduced  to  marry  her  on  ac- 
count of  her  property;  and  by  giving  the  principal  part  in  that 
limited  way,  he  was  taking  that  caution  which  he  mentions  to  Crf^. 
It  appears  also,  from  Croft^e  evidence,  that  the  intention  to  give  the 
surplus  one  way  or  other  was  not  a  formed  design  of  the  testator 
at  the  moment  of  making  the  will ;  for  afterwards,  in  March,  the 
testator  told  him,  '  he  was  not  satisfied  with  his  will,  though  he 
hoped  others  would  be,  and  that  he  was  much  troubted  about  the 
residue.*    The  question  was,  what  would  become  of  it,  if  he  did  not 
give  it?     Where  he  says,  that  all  the  real  undisposed  of  would  go 
to  bis  sister,  and  all  the  personal  to  his  executrix,  he  again  treats 
that  part  of  his  property  as  undisposed  of;  and  then  it  follows, 
pretty  much  of  course,  that  his  next  of  kin  must  have  it.  Then  con- 
sider the  evidence  for  the  plaintiff.  The  two  Walker's  were  men  of 
business ;  to  them  he  applies,  not  to  the  witnesses  for  the  defendant, 
to  know  how  he  shall  dispose  of  his  property.     One  swears  he  told 
him,  upon  receiving  instructions  for  the  will,  and  when  it  was  exe- 
culed,  that  the  surplus  was  not  disposed  of;  and,  therefiore,  it  is 
clear,  he  did  not  mean  it  should  go  either  to  one  or  the  other,  but 
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that  ke  meant  to  dispose  of  it  himself  by  a  codicil :  and  it  is  ma- 
terial, as  was  observed  by  Mr.  Mansfiddj  that  in  this  case  there  is 
something  more  than  parol  evidence  only;  viz.  the  'sketch  of  the 
codicil  found  wrapped  up  with  the  will. 

Therefore,  the  evidence  for  the  plaintiff  is  much  stronger;  first,  on 
account  of  the  relation  between  the  defendant  and  one  of  her  prin- 
cipal witnesses ;  next,  it  is  clear  from  Thamcui  fVcdker^s  evidence, 
that  he  intended  at  the  time  to  give  the  remainder  to  different  ob- 
jects ;  and  talked  of  other  relations  as  near  to  him  as  those  provided 
for  by  the  will ;  and  also  said,  he  had  provided  for  all  the  grand  ob- 
jects of  his  bounty  by  his  will,  and  must  defer  the  rest  to  another 
opportunity ;  which  is  strong  to  show,  be  did  not  mean  they  should 
take  more  than  was  expressly  given*  Therefore,  even  upon  the  parol 
evidence,  it  is  in  favour  of  the  plaintiff,  -and  no  intention  is  made 
out  to  give  it  to  the  executrix ;  and  so  either  way,  upon  the  will  or 
the  evidence,  the  plaintiff  is  entitled  as  next  of  kin.  Therefore, 
there  must  be  an  account :  but  the  costs  must  come  out  of  the  surr 
plus;  for,. giving  that  to  the  plaintiff,  I  cannot  give  her  the  costs." 
The  cadse  was  afterwarda  reheard  by  Lord  Loughboroughj  C*  who 
ajifirmed  the  decree.(e) 

The  cases  of  CUnneU  v.  Lewtkuoait^y  and  Thornton  v.  Tracy ^{f) 
were  independent  of  each  other,  but  involving  the  same  question; 
and  being  brought  forward  under  similar  circumstances,  they  were 
considered  and  decided  together ;  and  the  general  observations  of 
the  Court  were  applied  to  both.  The  former  arose  upon  the  will  of 
John  LewthwaUe,  dated  October  30th  1780,  commencing  thus :  '4, 
John  LewthwaUe^  of  Whitehaven^  iii  the  county  of  Cumberland^  gen- 
tleman, being  willing  and  mindful  to  dispose  of  my  worldly  estate, 
do  make  this  my  last  will  and  testament  in  manner  following  :  As 
touching  the  worldly  estate,  wherewith  it  hath  pleased  God  to  bless 
me  in  this  life."  The  testator  then,  among  other  dispositions,  de- 
vised to  John  LewthwaitCj  of  the  island  of  Dondnica,  and  bis  heirs, 
his  fireehold  messuage  and  tenement  at  Kirkaantony  in  the  said 
county  of  Cumberland;  and  then  gave  to  Mr.  fVUUam  LewthwaitCy 
of  Broadgatey  in  the  taid  county »  lOOOl. ;  and  appointed  the  said 
William  Lewthwaitej  and  his  heirs,  executors  of  that  his  last  will 
and  testament.  The  testator -died  in  October  1790.  His  wife  and 
only  son  both  died  before  he  made  his  will.  John  Lewthwaitey  the 
devisee  of  the  real  estate,  died  in  the  life  of  the  testator ;  in  conse- 
quence of  which,  WiUiamy  the  executor,,  was  also  heir  at  law..  After 
the  debts,  &c.  were  paid,  the  personal  estate  afforded  a  surplus  of 
about  70,000J.  The  bill  waa  filed  by  several  first  cousins  of  the  tes- 
tator, to  have  the  residue  distributed  among  the  next  of  kin. 

The  ex.ecutor  went  into  parol  evidence  of  the  testator's  intention 
in  his  favour,  John  Dixon  deposed,  that  '^the  testator  for  the  last 
ton  years,  on  account  of  his  infirmities,  employed  the  defendant  to 
assist  him  in  managing  his  affairs,  and  seldom  transacted  any  busi- 
ness without  consulting  him.  In  1782,'lhe'deponent  went  tothe 
testator  to  endeavour  to  persuade  him  to  accept  a  conveyance  of 
the  equity  of  redemption  of  an  e3tate,  upon  which  he  had  a  mort- 
gage, with  respect  to  which  there  was  some  dispute.    The  testator 
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said,  his  advice  was  good,  but  he  must  excuse  his  making'  any  an* 
swer  till  he  had  seen  his  relation,  IViUiam  Lewthwaitey  as  he  would 
leave  it  to  his  choice,  whether  he  would  have  it  .land  or  money.  The 
deponent  frequently  assisted  the  testator  in  examining  his  banker's 
accounts ;  and  on  one  of  those  occasions  observed  to  him,  that  his 
fortune  in  the- funds  was  accumulating  very  fast,  and  he  hoped  he 
had  sealed  his  affairs :  the  testator  answered  he  had,  much  to  his 
satisfaction ;  that  all  h^  had  was  to  go  to  Broadgate.  This  conver- 
sation happened  some  time  after  the  death  of  the  testator's  wife  and 
son,  in  1783  or  1784;  and  at  that  time  the  defendant  lived  atjBrood- 
gate.  The  testator  complained  to  the  deponent,  that  LawsoUy  one 
of  the  plaintiffs,  had  used  him  very  ill,  by  applying  to  him  as  a  trus>- 
tee  in  the  will  of  Sir  fV,  Lawson  to  consent  to  an  application  to 
ParliamtDtto  dock  the  entail.  There  was  a  great  shyness  between 
the  Lawsen  family  and  the  testator  to  his  death.  The  testator  in- 
formed the  deponent,  that  Laivson^s  son  had  called  upon  him,  and 
that  he  scarcely  knew  him  ;  the  deponent  expressing  his  surprise, 
that  he  did  not  know  so  near  a  relation  as  Mr.  Lawson^  who  might 
possibly  expect  to  come  in  for  some  part  of  his  fortuhe,  be  answered 
it  was  then  too  late." 

Isabella  AUison,  a  servant  of  the  testator,  deposed^  that,  after  the 
death  of  bis  son,  his  wife  pressed  him  to  make  a  will ;  and  on  that 
subject  he  frequently  declared  to  his  wife,  that  h@  held  it  good  to 
keep^  the  name  up  in  the  family.  The  deponent  never  heard  him 
name  any  other  relations  of  the  LewthumUes,  but  the  family  at 
Broadgate;  and  once  he  received  a  letter  from  a  person  of  that 
name  at  Chester,  claiming  to  be  his  relation ;  upon  which  he  was 
very  angry,  and  said  he  had  no  such  relation  there.  There  was  no 
connection  between  the  testator  and  any  of  the  persons  claiming  as 
his  next  of  kin. 

Hewry  Bowman^  an  attorney,  deposed,  that  upon  the  16th  of  Ab- 
vember  1786,  he  went  to  take  an  abstract  of  a  mortgage  which  the 
testator  had',  in  order  to  prepare  an  assignment ;  and  with  great  dif- 
ficulty prevailed  upon  the  testator  to  look  for  aind  let  him  have  the 
deed ;  as  he  declared,  he  did  not  like  to  do  any  business  without  the 
assistance  of  his  relation  William  Lewthwaitef  who  had  the  manage- 
ment of  all  his  matters.  On  the  22d  of  the  same  month,  he  went 
to  have  the  assigni)[ient  executed ;  and  in  the  course  of  conversation, 
asked  the  testator,  if  Lawson,  the  plaintiff,  was  not  his  next  of  kiii^ 
and  would  not  get  great  part  of  his  personal  estate  ;  the  testator  re- 
plied, with  some  earnestness,^  "  No,  the  bulk  or  most  part  of  my 
personal  estate  will  go  to  my  relation,  Mr.  Lewthwaite  of  Broad-- 
gate.^^ 

Mary  Dean  deposed,  that  she  had  heard  the  testator  say,  his  fa- 
ther was  brought  up  at  Broadgate,  and  it  was  the  family  home  of 
the  Lewthtoaites ;  and  that  from  the  death  of  Sir  fV.  Lawson,  he 
had  dropped  all  connection  with  that  family,  having  a  dislike  to  his 
brother,  Sir  GUfrid,  the  plaintiff. 

«^fin  Rotherie,  a  servant  of  the  testator,  deposed,  that  'after  the 
death  of  his  son,  he  sent  a  favourite  greyhound,  upon  which  he  set 
a  great  value,  to  be  taken  care  of  by  the  defendant,  who  he  said,  he 
thought  would  do  it  best.     After  1780,  in  a  conversation  with  him 
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respecting  his  intention  to  sell  a  pew  in  a  cbapel,  she  said,  Bhe  was 
afraid  he  was  doing  wrong,  as  she  thought  it  would,  after  his  death, 
belong  to  Mrs.  EUisoUy  his  wife's  niece ;  he  answered,  it  was  his 
own  property,  and  Mrs.  £Ut^on should  not  have  it;  for  he  had  made 
his  will,  and  given  all  his  property  to  the  defendant,  except  a  few 
legacies ;  and  that  he  had  given  lOOOl.  to  Mrs.  Postlethwaite^  be- 
cause she  had  a  family,  and  was  more  needy  than  the  other  legatees; 
and  that  he  had  given  500Z.  each  to  Mrs.  Hunter  and  Mrs.  Agnes 
Lewthwaite,  the  defendant's  sisters.  The  testator  would  not  listen  to 
the  deponent's  entreaties  in  favour  of  Mrs.  EUisoHy  but  said,  he  had 
a  right  to  do  as  he  thbught  fit  with  his  own  ;  aad  be  would  niBver 
alter  what  he  had  done.  She  frequently  heard  him  say,  since  the 
year  1780,  down  to  within  three  months  of  his  death, -that  neither 
Sir  GUfrid  Lawsony  the  plaintiff,  nor  any  of  the  Lawsonhmily, 
should  ever  have  a  penny  of  his  money  or  effects.  There  was  no 
connection  between  him  and  that  family,  or  the  other  plaintiffs.  The 
plaintiff,  Sarah  Cockbume^  applied  to  the  testator  for  relief,  saying, 
her  brother,  the  plaintiff,  iwiii;^on,' had  refused  to  relieve  her;  the 
testator  refused  to  assist  her ;  and  said,  she  was  to  expect  nothing 
from  him.  The  deponent  heard  frequent  declarations  from  the  tes- 
tator, during  the  last  six  or  seven  years  of  his  life,  that  he  had  given 
the  greatest  part^f  his  fortune  to  the  defendant.  This  witness  con- 
firmed the  deposition  as  to.  the  letter  to  the  testator,  claiming  kin- 
dred with  him.  Eleanor  Postlethwaite,  and  other  witnesses,  spoke 
generally  to  the  testator's  regard  for,  and  intimacy  with  the  defend- 
ant and  his  family.  The  answer  admitted,  that  about  two  years  be- 
fore the  testatoi^s  death,  the  defendant,  in  looking  among  some  pa- 
pers, discovered  the  will ;  and  about  August  1790,  he  showed  it  to 
his  solicitor ;  and  took  an  opinion  of  counsel  as  to  his  title  to  the 
residue.  The  opinion  was  in  favour  of  his  title  to  the-  residue,  but 
that  it  was  a  very  doubtful  case ;  and  that  he  might  give  parol  evi- 
dence of  the  testator's  declarations  to  explain  his  intention. 

The  other  cause  arose  upon  the  following  will  of  Ann.  Loudy  in 
which  the  testatrix  gave  James  Tracy y  3002.;  and.  among  other  dis- 
positions, gave  her  sister  £2eanor  (one of  the  plaintiffs)  one  shilling; 
to  Esther  Thornton^  another  of  her  sisters,  and  one  of  the  plaintiffs, 
an  annuity  of  51.;  and  to  Mary  and  Elizabeth  Kingston^  her  two 
nieces  (two  of  the  plaintiffs),  10/.  each.  The  testatrix  also  gave  her 
wearing  apparel  equally  between  her  sisters.  To  Esther  Load^  an- 
other of  the  testatrix's  sisters,  one  shilling ;  and  she  appointed  James 
Tracy  her  ^'  whole  and  sole  executor."  This  will  was  drawn  by 
Tracy y  the  executor ;  and  was  executed  by  the  testatrix,  on  the  2l8t 
of  March  1791 ;  and  on  the  same  day,  very  soon  afterwards,  she  died. 
The  bill  was  filed  against  the  executor  by  the  testatrix's  two  sisters 
and  two  nieces,  tb  have  the  residue  distributed  among  the  next  of 
kin.  Elizabeth  i^oud  another  of  the  sisters  of  the  testatrix,  and 
mother  of  the  executor's  wife,  was  a  defendant.  The  execu- 
tor, by  his  answer,  said,  that  this  legacy  was  intended  for  his 
wife ;  but  he,  not  knowing  whether  a  married  woman  could  take 
a  legacy,  thought  it  better  to  put  it  down  in  his  own  name.  .  He 
went  into  parol  evidence.  Mary  Lamble  deposed,  that  she  frequent- 
ly heard  the  testatrix  declare,  she  had  been  all  her  life  providing 
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for  her  sister^  Esther  Thornton  and  her  familj,  and  therefore  de«» 
signed  to  leave  her  but  a  trifle  by  her  will ;  and  that  she  would  not 
leave  a  farthing  to  her  sister,  EUanor  Stone,  with  whom  she  had  lived 
upon  very  bad  terms  :  and  that  she  would  leave  the  greatest  part  of 
her  property  to  the  defendant  and  his  wife:    When  she  was  giving 
instructions  for  her  will,  she  asked  Elizabeth  Tracy,  the  defendant's 
wife,  what  she  should  give  her ;  she  answered,  ^<  What  you  please, 
aunt;"  the  testatrix  said,  "^OOI/'    The  defendant  asked  the  tes- 
tatrix,  what   she  would   give  her  nephew»  John  Thornton;   she 
replied,  "  The  Portlemouth  estate ;"  and  directed  that  he  should 
pay  thereout  to  Iris  mother  ah  annuity  of  51.    The  defei^dant  then 
asked,  whether  she  would  give  Samuel  Thomtokj  SnwU^s  estate ; 
she  replied,    '*No;  he  hath  had  enough  already;   give  him  one 
•hilling^V    The   diefendant  asked  what  she  would  give  her  bro- 
ther's children  at  DUtisham,  meaning  the  plaintiflTs,  Mary  JSQM 
and   Elizabeth  Kingston;  she  replied,   ^<  Stop :''   and  after  some 
little  time  said,  "  5T.  each."     The  defendant  said,  she  could  af- 
ford them  mor^ ;  she  im^ediatelv  answered,  ^'  I  am  afraid  I  shall 
give  away  too  much' from  you ;"  he   said,  he  had  enough,  and 
asked  if  he  should  give  them  10/.  each  ;  she  desired  him  to  do  Us 
he  pleased,  and  he  accordingly  put  down  101.  to  each  of  them.   She 
then  ordered  him  to  put  down  51.  each  to  her  nephews,  Robert  and 
Crawford  Thornton*    He  asked  her  what  she  would  give  her  sister, 
Eleanor  Stone;  she  replied,  "  Nothing :"  but  after  a  little  hesita- 
tion, said,  ^<  You  must  give- her  a  shilling,  or  else  it  will  not  stand  in 
law."    She  thea  directed  him  to  put  down  One  shilling  to  her  sister, 
Elizabeth  Loud,  and  said,  to  him  and  his  w:ife,  ^*  You  maintaiiif  your 
mother."    Elizabeth  Tracy  answered,  **  Yes,  aunt."  He  then  asked, 
whom  she  would  have  for  the  executor;  she  answered,  ^^  You,  JamesJ*^ 
A  little  before  her  death,  in  conversation  with  the  defendant  and  his 
wife  about  the  rent  of  one  of  her  estates,  which  she  thought  he  was 
going  to  let  at  an  under  value,  she  told  him,  he  should  endeavour  to 
make  the  most  of  it ;  as  the  more  he  made  of  it,  the  better  it  would 
be  for  himself.     Sarah  Hewitt  deposed,  that  the  testatrix  declared 
she  designed  to  leave  her  sister,  Esther  Thornton,  an  annuity  of  bU 
out  of  the  Portlemouth  estate  ;  and  that  she  would  leave  her  sister, 
Eleanor  Stone,  but  one  shilling,  as  she  had  enough  already.    This 
witness  confirmed  the  last,  as  to  what  passed  at  the  making  of  the 
will.    John  Thornton  deposed,  that  the  testatrix  frequently  declar- 
ed, her  sister,  Eleanor  Stone,  should  never  be  the  better  for  her,  be- 
cause she  used  her  so  ill*    These  witnesses  atid  others  deposed,  that 
the  defendant's  wife  was  the  favourite  niece  of  the  testatrix ;  that 
she  never  transacted  any  business  without  thie  assistance  and  advice 
of  her  and  her  husband ;  and  had  said,  they  were  the  only  friends 
she  hdd  left. 

There  was  no  evidence  for  the  next  of  kin  in  either  cause.  Lord 
Alvanley,  M.  R.  after  reprobating  the  admission  of  parol  evidence, 
and  going  through  the  cases  before  stated,  observed,  that  the  rule 
was  clearly  established,  that  the  executor  should  have  the  residue, 
unless  there  was  a  strong  and  violent  presumption  to  the  contrary ; 
that  a  legacy  to  him  afforded  that  presumption:  but  that  it  was 
not  so  strong,  to  take  away  his  legal  right,  as  to  deprive  him  of  the 
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opporttmity  of  proving  by  parol  ovidence,  that  this  testator  did  in- 
tend that  he  should  have  it.  Therefore,  he  was  bound  to  admit  it ; 
for  those  cases  clearly  established  it.  Upon  the  effect  of  the  evi- 
dence his  Lordship  said :  <*  As  to  the  first  of  these  causes,  a  very  ex- 
traordinary part  of  the  will,  and  which  gives  ereat  strength  and 
credibility  to  the  evidence,  is  the  addition  of  3xe  words,  *  and  his 
heirs.'  Great  stress  was  laid  upon  them.  Perhaps  that  alone  is  too 
•light :  but,  coupled  with  the  evidence,  can  any  one  doubt,  the  tes- 
tator had  some.meaning,  and  had  an  idea  of  a  succession  to  personal, 
something  like  the  succession  to  real  estate.  No  matter  whether  it 
could  take  efiect.  It  is  enough  that  he  intended  to  give  it  benefi- 
cially, especially  if  that  intention  is  corroborated  by  parol  evidence. 
He  had  some  idea  of  giving  something  to  the  heirs.  He  could  not 
mean  them  to.  take  only  a  trust :  men  of  whom  he  knew  nothing. 
He  meant  to  make  them  his  haredes  facti  as  to  his  personal.  The 
step  taken  upon  discovering  the  will,  is  rather  a  suspicious  circum- 
stance. Upon  the  opinion,  I  suppose,  he  was  to  determine,  whether 
his  relation  should  miJc^  bis  will  more  explicit.  I  lav  ver^  little 
stress  upon  loose  general  declarations  of  regard :  but  the  evidence 
is  positive,  that  the  testatCM-  intended,  be  should  have  the  surplus, 
when  he  meant  to  make  him  executor.  If,  therefore,  it  is  admissi- 
ble, I  must  ask  mvsdf,  whether  I  am  satisfied,  he  did  intend  the  ex- 
ecutor to  have  thetestdue:  I  have  no  difficulty  in  saying,  that  this 
evidence,  coupled  with  the  will  and  the  expression  <bis  heirs,'  shows 
it;  and  I  am  bound  to  admit  it,  though  not  arising  at  the  time  of 
making  the  wilU  and  must  therefore  dismiss  the  bill.^' 

Upon  the  other  case .  his  Lordship  observed :  "  This  cause  is  in 
some  degree  different  firom.the  other.  The  will  is  very  short:  but 
the  expressions  are  not  immaterial.  The  expression  '  whole  and  sole 
executor'  occurs  in  one  of  the  cases  I  have  commented  on.  The 
gift  of  one  shilling  to  her  sister  Eleanar  is  very  material.  I  do  not 
say  even  that,  (which  is  however  different  from  giving  substantial 
legacies,)  would  be  enough ;  but,  coupled  with  the  evidence,  it  is 
strong ;  for  it  must  have  some  object ;  and  when  the  evidence  is 
read,  though  it  is  said  to  be  slight,  yet  taken  with  the  will,  it  is  strong. 
It  is  no  uncommon  thing  for  people  who  are  not  lawyers,  to  consider 
making  a  man  executor,  like  inaking  him  heir;  and  the  words 
*  whole  and  sole'  must  have  some  meaning.  Can  it  be  only  that  he 
was  to  have  the  trust  of  disposing  of  her  property.  It  conveys  some 
strong  idea  of  something  beneficial,  but  that  alone  would  not  do.  In 
considering  the  evidence,  I  lay  out  of  the  case  declarations  of  inten- 
tion as  to  what  she  would  do.  It  is  not  necessary  to  comment  partis 
cularly  upon  it :  it  is  sufficient  to  say,  that  upon  a  full  revision  of  all 
the  authorities,  and  the  two  cases  in  the  House  of  Lords,  I  am  bound 
to  lay  this  down,  that  a  legacy  shall  exclude  an  executor,  unless 
evidence  can  be  given  to  rebut  that  presumption  arising  from  it ; 
that  parol  evidence  may  be  ^ven  for  that  purpose ;  and  that  I  am 
satisfied  with  the  evidence  which  has  been  given,  I  must,  therefore, 
decree  for  the  defendants  in  both  these  causes,  whatever  may  be  my 
private  opinion,  upon  the  point  of  admitting  the  evidence.  As  to 
Clennell  v.  Lewtkwaite^  if  the  next  of  kin  are  not  legatees^  let  the 
bill  be  dismissed  without  costs.  In  TTiamton  v.  Tracyf  take  the  usual 
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accounts  of  the  legacies  due  to  the  plaintiffs ;  and  declare  that  the 
residue  belongs  to  the  defendant." 

In  Clenndl  ▼.  Lewthwaitey  the  plaintiffs  appealed  (g)  from  the 
decree  at  the  Rolls,  upon  which  occasion  Lord  Loughborough^  C. 
observed,  ^'  Admitting  then  that  a  legacy  to  the  executor,  unless 
there  are  some'other  circumstances  to  countervail  it,  will  turn  the 
surplus  into  a  trust  for  the  neirt  of  kin,  and  the  other  proposition, 
that  parol  evidence  may  be  admitted  to  show,  that  it  is  not  the  true 
construction  upon  that  will,  the  only  question  a  Judge  can  ask 
himself,  when  it  comes  before  him  upon  parol  evidence,  is,  whether 
the  eflect  of  the  evidence  upon  his  mind,  is  to  satisfy  him  that  the 
executor  ought  to  be  left  in  full  possession  of  that  right,  the  nomi- 
nation as  executor  gives  him  bylaw*  It  is  very  natural  that  the 
counsel  for  the  appellant  should  insist  upon  separating  it :  but  that 
is  not  the  way  to  judge  of  it;  I  am  to  tuie  whole^  jundajuvani. — 
The  will  itself  is  part  of  the  case.  I  cannot  shut  out  the  will,  and 
consider  the  evidence  ;  or  shut  out  the  evidence,  and  consider  the 
will.  I  must  take  the  whole  together ;  and  it  has  happened  in  most 
of  the  cases,  that  the  parol  evidence  has  had  a  considerable  degree 
of  application  given  to  it,  from  the  terms  in  which  the  will  was 
drawn.  In  this  case  the  will  was  made  at  a  very  advanced  period 
of  life,  but  when,  it  appears  from  all  the  evidence,  he  was  much  in 
possession  of  his  understanding.  It  is*  not  in  till  ordinary  terms  in 
which  a  man  of  business  would  express  it.  Words  are  used  un- 
doubtedly not  in  their  common  meaning,  and  in  away,  that  it  is 
difficult  to  know  what  he  meant,  the  words  not  being  applicable  to 
the  subject.  The  circumstances  of  the  family  were  these.  This 
son,  an  only  child,  who  had  lived  to  the  age  of  forty-two,  and,  during 
whose  life,  it  does  not  appear  he  ever  thought  of  making  a  will,  was 
dead ;  his  wife  was  alEo  dead.  He  then  makes  his  will.  No  family 
is  noticed  in  it,  but  the  family  of  the  defendant. '  How  is  he  appoint- 
ed executor  1  The  testator  had  got  into  the  habit  of  using  the  words 
'  heirs,'  and  <  for  eter ;'  and  he  appoints  the  defendant  and  his  heirs 
executors.  They  are  very  unapt  words,  and  such  as  no  one,  who 
knew  their  just  application,  would  have  used:  but  I  cannot  say  that 
it  is  so  absolutely  dark,  and  blank  nonsense,  that  nothing  is  to  be 
inferred  from  it.  It  is  difficult  to  resist  the  inference,  that  in  his 
idea  it  was  a  mode  of  describing  the  complete  and  entire  interest  he 
meant  they  should  take  in  the  interests  given.  Though  a  slight 
circumstance,  yet  it  is  not  wholly  to  be  laid  out  of  the  case,  that  in 
the  beginninff  of  the  will  he  sets  out  with  a  declaration  of  intention 
to  dispose  of  oB  his  property :  what  he  does  dispose  of  is  a  very 
inconsiderable  part.  His  wife  and  only  child  being  dead,  his  bounty 
is  pointed  out  to  the  LeiothwaUe  family  at  Broadgaie.  The  reu 
estate  he  gives  to  the  eldest  of  them  who  was  abroad,  but  with  a 
limited  interest ;  and  he  gives  these  legacies.  Then  I  am  to  look  at 
the  parol  evidence.  By  that  he  seems  to  have  been  very  unwilling 
to  give  any  thing  in  his-  life.  He  had  relations  on  the  part  of  his 
mother.  Occasions  had  drawn  him  to  know  something  of  them, 
but  not  favourably.  Little  account  is  given  of  his  having  any 
intercourse,  good  or  bad,  with  the  others :  but  with  that  family,  the 
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Lauoscn^s  who  were  cousins  germans  once  removed,  he  certainly 
had.  A  habit  had  continued  of  reposing  his  general  affairs  upon 
the  defendant.  In  his  material  transactions  he  consulted  him. — 
That  is  general  evidence ;  and  if  it  rested  tbere^  would  be  scarcely 
sufficient  for  a  jury :  but  then  the  particular  instances  in  IHx(m% 
Bowman%  and  Roiherie^a  evidence,  are  so  extremely  strong  and 
pointed,  that  there  is  hardly  a  degree  ^f  doubt ;  for  the  effect  of  all 
the  evidence  is,  not  talking  of  an  intention  in  favour  of  WUliam 
Lgwthwaiiej  but  of  what  he  had  done.  He  employs  him  in  his 
business,  because  he  had  done  something  in  his  favour.  In  the 
conversation  with  Dixon  about  the  mortgage,  he  declines  entering 
upon  it,  and  adds  the  reason  with  reference  to  the  choice  of  the 
defendant.  Upon  another  occasion,  when  settling  his  banker's 
books,  Dixon^a  curiosity  urges  him  to  that  inquiry ;  an  apology  was 
made,  and  a  civil  and  kind  answer  given.  It  is  the  conversation  of 
a  mamof  a  firm  inind  and  intelligent  understanding.  He  then  gives 
a  fiill  answer  to  the  inquiry,  not  that  he  would  settle  his  affairs,  but 
that  he  had  settled  them,  and  that  all  he  had  was  to  go  to  Broad- 
gate.  It  is  said,  that  might  refer  to  a  future  act :  but  it  follows  upon 
his  having  9aid,  he  had  settled  his  affairs  ;  and  then  it  is  the  result 
of  that  settlement.  J7oionttin's  conversation  with  him  arises  upon 
an  application  for  a  little  more  money  upon  the  mortgage  he  nad 
from  Mrs.  Fostlethwaiie :  first,  the  sum  of  twenty  guineas  is  begged, 
then  ten :  finding  him  inexorable  upon  the  head  of  relief.  Bowman 
flays  a  little  peevishly,  that  Sir  GiyHd  Lawaon  is  bis  next  of  kin, 
and  will  get  all  his  money  :  he  answers  quickly  upon  that,  ^'  No  : 
the  bulk,  or  most  part  of  my  personal  estate  will  go  to  my  relation 
Mr.  Lewthwaite,  of  Broadgcie.^^  The  evidence  of  Rotherie  is  more 
particular  still.  .  Having  been  servant  to  his  wife,  continuing  his 
ikousekeeper,  and,  in  that  capacity  and  at  his  time  of  life,  t^ing 
much  about  him,  and  having  a  great  desire  to  promote  the  interest 
of  a  niece  of  her  old  mistress,  she  takes  an  opportunity. to  try  to  get 
him  into  a  disclosure  as  to  the  disposition  of  his  fortune.  It  was 
very  natural  and  proper  that  he  should  have  given  that  niece  some* 
thing :  but  he  cuts  the  witness  short  upon  it,  saying,  the  pew  was  his 
own.  Then  he  tells  her  what  legacies  he  had  given.  She  presses 
her  application  in  behalf  of  his  wife's  niece :  but  he  refuses,  saying, 
he  woiild  never  alter  what  he  had  done.  To  all  these  persons, 
therefore,  he  distinctly  speaks  of  bavins  made  an  absolute,  defini- 
tive, and  total  disposition ;  and  distinctly  adds,  that  the  object  is 
fViUiam  LewthwaUe^  of  Broadgate,  Upon  this  evidence  applied  to 
such  a  will,  the  will  itself  perhaps  containing  some  circumstances 
of  doubt  upon  the  rule,  (but  I  shall  not  take  it  so;  I  will  take  the 
rule  to  be  as.  laid  down  for  the  plaintiffs,)  there  can  be  no  doubt ; 
and  I  feel  a  perfect  satisfaction^  that  in  affirming  the  decree,  I  am 
decreeing  exactly  according  to  the  intention,  as  expressed  upon  this 
will,  which  is  brought  before  me  to  be  construed." 

In  Walton  v.  WdUon,{h)  General  Brome  left-  at  his  death  a  copy 
of  an  instrument,  entitled; ''  Proposals  of  marriage  articles  by  Major 
General  Brome  to  Mr.  Mamd.'^  In  this  instrument  he  agreed, 
amongst   other  things,,  to  give   his  daughter    LouUa  17001.,  to 
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be  paid  to  her  as  soon  as  possible  after  his  decease^  and  X6  allow  her 
an  annuity  of  lOOZ.  during  his  life,  if  she  so  long  lived,  &c.  Under 
the  copy  of  these  proposals,  the  General  wrote  a  memorandum, 
wherein  he  confirmed  the  articles,  and  concluded  in  the  following 
words :  ''  And  I  do,  in  consideration  of  my  said  daughter's  marriage 
with  the  said  Richard  Mamelly  hereby  order  and  direct,  that  all  my 
property  and  effects  shall  be  vested  in  him  the  said  Richard  MarnM, 
preferable  to  any  executor  or  administrator,  upon  and  after  my  de- 
cease, for  all  and  every  the  purposes  in  my  Said  agreement  express- 
ed or  intended.''  The  General  left  a  son  and  Mrs.  Jtfameff,  his 
only  children,  and  three  grandchildren  by  a  deceased  son.  MartM 
obtained  probate.  A  bill  was  filed  by  the  only  surviving  son  of 
General  Bromey  praying  a  distribution  of  the  residue  among  the 
next  of  kin.  The  question  Was,  whether  MamM  was,  trustee  for 
the  next  of  kin.  For  the  defendants  ^ameff'atid  his  wife,  parol 
evidence  was  produced.  The  depositions  of  Wrighti  a  confidential 
servant,  stated  declarations  by  General  Brome^  that  he  had  given 
up  to  MamM  mortgage  deeds,  and  securities  for  the  sole  use  of 
him  and  his  wife,  after  his  (the  General's)  death ;  that  the  General 
had  firequently  read  the  testamentary  paper  to  the  deponent,  and 
declared  that  he  intended  by  it  that  Mamdl  and  his  wife  should 
have  the  whole  property  for  their  sole  use  after  his  death,  and  that 
it  would  be  a  legacy  to  him ;  that  he  had  delivered  it,  in  deponent's 
presence,  to  MameU^  desiring  him  to  make  the  most  of  it ;  and,  in 
allusion  to  arrears  of  the  annuitv  the  General  bad  in  the  articles  agreed 
to  pay,  the  General  had  said  that  he  was  determined  to  msJce  every 
compensation  in  his  power;  and  had,  therefore,  by  the  paper  given 
all  his  property  to  them,  in  preference  to  all  the  world.  The  depo* 
nent  also  stated  general  declarations  of  resentment  against  the 
pluntiff,  and  a  determination  to  do  nothing  more  for  him,  or  the 
grandchildren.  Sir  WiXHam  Grant  was  opinion,  thftt  the  parol  evi- 
dence could  not  be  rejected,  and  that  the  executor  had  thereby 
made  out  his  right  to  the  residue.  In  the  course  of  his  judgment, 
his  Honour  observed,  **  the  parol  evidence  in  this  case  is  just  of  the 
same  nature  with  that  given  in  Lake  v.  Lake,{i)  ClmneU  v.  Lewth- 
v>aUey{k)  and  that  class  of  cases :  vix,  declarations  by  the  testator 
after  the  execution  of  the  will,  of  what  he  intended,  and  understood 
himself  to  have  done  by  his  will ;  and  those  declarations  are  fiill  and 
distinct  in  favour  of  MameU.  It  is,  no  doubt,  an  objection  to  such 
evidence^  that  the  Court  has  not  adopted  any  mode  of  obtaining  the 
result  of  it,  in  the  way  in  which  its  truth  and  credit  could  be  best 
examined  and  sifted.  There  is  no  instance  of  an  issue  directed  to 
determine  that  question  between  the  executor  and  the  next  of  kin. 
But  it  is  too  late  now  to  contend  upon  that,  or  any  other  ground, 
that  such  evidence  ought  to  be  rejected.  There  is  nothing  upon 
the  face  of  these  depositions  authorizing  me  to  disbelieve  them; 
and,  assuming  the  evidence  to  be  true,  though  there  is  but  a  single 
witness,  I  cannot,  upon  any  principle  in  this  Court  refuse  to  act 

*  In  Lansham  v.  Sa$rfard,{l)  Sir  Joikn  Chichester  gave  to  the  Rev. 
John  Saftford  10,0002.  sterling,  with  the  furniture  in  his  house  in 
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Upper  Growenor  Street^  and  at  Wiekham  (plate  only  excepted) : 
and  after  giving  several  legacies  aiid  annuities,  concluded  thna :  '<  I 
appoint  the  aforenamed  John  Sanford^  clerk,  my  executor.'^  The 
testator  made  three  codicils,  two  only  giving  legacies  j  in  the  third 
he  mentioned  he  had  given  directions  to  Mr.  Harmon  to  prepare  a 
will  disposing  of  his  paternal  and  maternal  estates ;  but,  lest  he 
should  die  before  it  was  ready,  he  gave  the  timber  of  bis  wife's  ef- 
tate  to  Gr.  C.  Oxeadon.  By  another  codicil,  he  gave  a  house  in  Sejf^ 
mour  Plaoty  which  he  had  a^ed  to  purcha^s,  to  John  Smiford. 
Upon  the  bill  of- the  next  of  km  claiming  the  residue,  Saatfcrd,  the 
executor,  produced  evidence.  SaM  (among  other  things)  deposed, 
that,  at  the  testator's  suggestion,  he  had  prepared  the  preamble  of 
a  will,  and  written  the  bequests  according  to  the  dictation  of  the 
testator.  Upon  the  deponent's  suggesting  the  propriety  of  naming 
an  executor,  the  testator  named  Sanford^  and  the  deponent,  if  be 
had  no  objection,  and  which  the  deponent  declined :  that,  on  the 
day  after,  the  deponent  filled  up  the  blanks  in  the  draft  prepared 
by  the  solicitor  under  the  testator's  direction,  and  the  next  day  the 
papers  were  delivered  to  the  solicitor  for  the  purpose  of  incorporate 
me  the  legacies,  and  disposition  pf  the  personal  property  in  the  draft 
will  of  the  real  estate,  fiofe,  another  witness,  deposed,  among  other 
things,  that  he  said  to  the  testator  he  would  tell  him,  for  perhaps  he 
did  not  know,  to  whom  his  personal  estate  would  belong  upon  his 
dying  intestate ;  and  accordingly  named  all  his  next  of  kin,  nine  in 
number ;  upon  which  the  testator  appeared  much  startled  at  some 
of  the  names;  and  upon  one,  clearly  indicated  dislike.  The  testar- 
tor  having  suggested  the  propriety  of  destroying  a  paper  drawn  by 
ScM^  the  deponent  said  it  would  be  rendered  useless  by  the  execu- 
tion of  the  will,  to  be  prepared  fi-om  the  paper  the  deponent  had 
then  written :  and  that  the  legacies  in  that  paper,  with  many  others 
he  might  choose  to  add,  together  with  the  namea  of  executors  and 
residuary  legatees,  might  be  added  in  his  new  intended  will.  Ann 
£.  C.  Swtford,  another  witness,  whose  testimony  was  corroborated 
by  her  sister  JaneSat^ord,  deposed,  that  the  testator  had  expressed 
disappointment  at  not  executing  his  will,  and  that  it  was  a  weight 
upon  his  mind,'' and  asked  deponentif  she  knew  who  were  bis  next 
of  kin,  and  would  come  in  for  all  hier  personals,  if  he  should  not  dis^ 
pose  of  them:  that,  upon  a  subsequent  occasion,  the  deponent 
remonsyuting  with  the  testator  upon  leaving  Wiekham  without 
signing  his  will,  the  testator  said  it  was  of  no  consequence,  for  he 
had  settled  his  personals,  and  cared  for  nothing  else.  jBuMon,  an- 
other witness,  deposed,  that  he  had  had  various  conversations  with 
the  testator  relative  to  bis  personal  property,  and  which  the  testa* 
tor  said  he  had  disposed  of,  having  given  legacies*  to  each  of  his 
next  of  kin,  as  they  might  have  been  disappointed  by  his  nudcing  a 
will ;  but  that  the  testator  had  made  no  other  declaration  in  their 
favour,  nor  respecting  the  distribution  of  jiis  residuary  personal 
estate. 

The  next  of  kin  objected  to  the  admission  of  the  parol  evidence, 
insisting,  that  the  testamentary  instruments  amounted  to  declaration 
plain  against  the  executor.  Upon  which.  Sir  WiUiam  Orant^  M. 
R.,  observed,  '<  To  raise  the  objection  to  the  admission  of  the  evi- 
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dence,  it  must  be  such  as  tends  to  contradict  the  will.  It  does  not 
appear  that  this  will  does  uneqnirocally  convey,  updn  the  face  of  it, 
the  intention  to  exclude  the  executor  from  the  residue.  It  is  not 
sufficient,  that  it  furnishes  argument  in  favour  of  that  intention.  A 
legacy  to  an  executor,  for  his  pains  and  labour  is  a  declaration, 
that  he  is  to  cake  the  office  as  an  office  of  burthen,  and  is  not 
to  have. the  benefit  of  the  estate.  The  admission  of  evidence, 
therefore,  of  an  intention,  that  he  should  take  the  beneficial 
interest,  would  b^  to  jcontradict  the  will ;  but  in  this  case,  according 
tO'  the  strict  letter,  the  testator  does  not  say,  the  executor  is  not  to 
have  the  plate,  but  merely  that  he  is  not-  to  hlive  the  plate  as  part 
6f  the  furniture;  That  is  the  amount  of  the  exception.  However, 
therefore,  it  may  furnish  an  argument,  it  does  not  necessarily  imply 
that  the  testator  tnight  not  intend  that  his  executor  should  take  the 
plate,  if  not  wanted  for  the  other  purposes  of  the  will,  as  part  of  the 
residuary  estate,"  The  evidence  was  accordingly  admitted,  and 
upon  a  subsequent  day  his  Hon6ur  expressed  his  opinion,  that,  it 
being  admitted  that  upon  th^  -face  of  the  testamentary  papers  the 
executor  stood  excluded  from  the  residue  by  the  particular  bequest 
in  his  favour,  the  executor  had  a  right  (m)  to  resort  to  parol  evidence 
to  rebut  the  legal  presumption  from  that  circumstance ;  but  that, 
upon  the  whole,  the  evidence  did  not  establish,  but  seemed  to  dis- 
prove, any  intention  to  give  the  residue  to  the  executor :  and  his 
Honour  d<$clared*the  plaintiffs  entitled  to  the  decree  prayed.  In  the 
course  of  his  judgment,  he  observed  upon  the  effect  of  the  evidence 
that  '^  in  all  the  cases  of  this  kind  that  I  recollect,  there  has  been  evi- 
dence of  declarations  of  direct  intention  in  favour  of  the  person 
appointed  executor.  Here  it  is  left  to  be  collected  by  inference 
and  deduction  from  such  declarations  as  these,  that  he  had  disposed 
of  his  personal  property,  or  had  settled  all  his  personals;  which  it 
is  said,  he  had  not  done  in  any  other  way  than  by  the  appointment  of 
an  executor ;  and,  therefore,  he  must  have  conceived  himself  to  have 
made  a  disposition  in  favour  of  his  executor  by  such  appointment." 
Hia  Honour  seemed  to  think,  tbat  from  the  time  of  HMs  evidence 
the  testator  had  resolved  to  make  such  a  disposition  of  his  residue 
as  should  exclude  the  claim  of  *kis  next  of  kin ;  but  that  be  could 
not  collect  from  the  evidence,  that  he  meant  to  attain  that  object, 
or  conceived  it  to  be  attainable  by  any  other  mode,  than  that  pointed 
out  by  the  sketch,  namely,  an  express  disposition  of  the  Residue. 
That  the  testator's  proposition  to  Scott  to  be  one  of  the  executors, 
with  a  quali'fication,  if  he  had  no  objection  to  it,  appeared  strongly 
to  show  that  the  testator  had  no  conception  that  the  nomination  of 
the  executor  would  include  a  disposition  of  the  residue;  and  there 
was  no  reason  to  believe  the  testator  ever  had  it  in  contemplation  to 
appoint  Scott  his  residuary  legatee.(n)  With  respect  to  the  circunb- 
stance  of  the  legacy  to  Sar^ord^  being  given  before  the  testator  conr- 
ceived  the  design  of  appointing  him  executor,  his  Honour  thought 
that  it  showed  the  testator  did  not  give  that  legacy  to  him  in  the 
character  of  executor,  and,  therefore,  not  intended  for  his  care  and 
trouble;  but  that  it  showed  no  more.    Another  circumstance  was. 


i 


m)  See  also  Lord  Etdon^s  observations,  19  Ves.  643.  645. 

n)  19  Ves.  647.    Where  Lord  Eldon  concom  in  this  argument. 
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that  the  draft  made  in  preparation  of  the  will  contained  a  residaary 
bequest,  with  the  names  of  the  residuary  legatees^  insierted  by  the 
direction  of  the  testator ;  from  which  nis  Honour  thought  it  de- 
cisive^ as  he  could  not  believe  that  the  testator  could  have  conceived 
himself  the  day  before  to  have  made  a  complete  disposition  of  the 
residue,  and  given  the  whole  to  jSon/brd,  by  appointing  him  his  exe- 
cutor.(o^  *  '  . 

The  aeoree  of  the  Master  of  the  llolls  in  the  last  case  was  con«- 
firmed  upon  appeal  (p)  by  Lord  Eldon,  who,  in  the  conclusion  of  his 
judgment,  observed,  *^  On  the  whole  my  opinion  is^  that,  attending 
to  what  passed  as  to  this  testator's  great  scheme  of  a  will  actually 

Prepared,  the  appointment  of  a  meeting  toi^ettle  that  more  compre- 
ensive  will  at  the  time  this  was  executed,  and  attending  to  what 
passed  at  the  time  the  defendant  was  appointed  executor,  he  can- 
not take  the  residue.  I  regret  it ;  thinking,  that  this  rule  of  law 
does  in  this  instance)  as  it  has  in  many  others,  dia^ppointed  the- inten- 
tion; but  I  cannot  get  out  of  the  rule';  i^dthe  evidence,  fairly  con- 
sidered, instead  of  rebuting,  confirms  the  presumption.  My  judg- 
ment is,  therefore^  that  this  decision  is  right*" 

To  the  last  case  we  may  add  the  more  recent  determination  of 
Glad4ing  v.  Yapp.^q)  There  ihe  testator,  after  giving  a  house  and 
lands  with  the  household  furniture,  stocRs,  and  implements  of  hus- 
bandry, (except  one  mare  for  the  use.  of  the  testator's  sister  Ca(Aa- 
ntie  Yapp),  to  Thomas  Harris^  absolutely,  added,  '<  But  my  sister 
Catharine  Ycqtp  is  to  and  shall  have  her  free  living  in  the  house,  or 
anv  part  for  her  use  as  long  as  she  lives,  with  the  use  of  .any  house- 
hold furniture  she  likes."  And  after  various  bequests,  the  testator 
concluded  his  will  thus :  ^  Now  I  constitute  apd  appoint  my  sister 
CaJtherine  Yapp  to  be  my  sole  executrix,  and  James  Parlour  shall 
have  power  jointly  to  call  up  any.  monies  due  upon  b<Hids,  notes,  or 
other  securities,  to  discharge  my  funeral  expenses  and  debts  and  le- 
gacies, as  soon  as  they  shall  think  meet  after  my  deceCUie,  keeping 
a  proper  account  of  the  same  ;  and  I  give  unto  James  Parlour ^  my 
trustee,  the  sum  of  501.  for  his  trouble,  to  be  paid  out  of  my  monies 
that  are  due  to  me  at  my  decease.".  The  will  was  proved  hj  Cathe- 
fine  Yapp.  The  personal  estate,  which  after  payment  of  debts  was 
considerable,  was  claimed  by.  the  next  of  kin.  The  defendant  de- 
murred to  the, bill  for  want  of  equity;  but  the  demurrer  was  over- 
ruled by  Sir  John  Leaehj  VyC,  upon  the  ground,  that  the  directicm 
to  keep  accounts  prima  facte  imported  a  trust.  Evidence  was  ad- 
duced by  the  executor  of  Catherine  Yapp ;  and  James  Parlour^  the 
legatee,  deposed  that,  four  days  before  making  the  will,  the  testator 
told  deponent  he  meant  to  make  a  will,  -and  give  the  surplus  to  his 
sister  C<Uherine  Yapp,  and  that  he  would  s^ppint  her  his  executor : 
and  that,  some  days  after,  the  deponent  wrote  out  the  testator's  will, 
and  by  his  directions  made  some  alterations ;  and,  upon  being  asked 
what  he  meant  to  give  the  Yapps  (meaning  Catherine  Yapp^s  two 
sons),  the  testatjor  said  be  would  not  leave  them  any  thing,  as  he 
should  appoint  Kate  (meaning  their  mother)  his  executor,  and  she 

4 

(o)  Sir  William  Gnm/ observed,  that  in  Abursf  v.  jPmcA,  uditu/rrrz^  a  similar 
circumstance  was  held  conclusive  of  the  intention. 
{fi)  19  Ves.  641.  {q)  5  Mad,  56. 
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might  do  what  she  would  ^th  it.  The  deponent  also  swore,  that 
the  testator  said  he  (the  deponent)  would  have  a  good  deal  of  toou- 
ble,  as  his  (the  testator's)  sister,  was  no  scholar,  and  onlf  a  woman, 
and  that  the  deponent  was  to  keep  the  account  of  the  property  for 
her.  Sir  Jakn  ijeaehj  V.  C.  said,  parol  evidence  was  not  admissible 
to  contradict  the  wi}l,  and  if  the  will  contain  express  declarations 
that  the  executor  is  to  be  a  trustee,  evidence  cannot  be  received 

Srainst  die  effect  of  that  declaradon ;  but  if  there  be  no  such  de- 
aration  of  trust  in  the  will,  and  only  circumstances,  which  afford 
inference  or  presumption  of  trust  in  the  executor,  there  parol  evi- 
dence is  admissible  -to  answer  that  inference  or  presumption.  His 
Honour  observed,  that  it  appeared  to  him,  on  the  argument  "Of  the 
demurrer,  that  the  words  relating  to  the  keeping  accounts(r)  afford* 
ed  an  inference  that  the  executrix  was  not  to  tate  the  residue  bene- 
ficiailv ;  fer  otherwise,  no  account  on  her  part  was  necessaiy ;  but 
that  the  evidence  ei^lained  that  passage  in  the  will ;  since  if,  ap- 
peared there  was  no  reason  for  the  testator  naming  Parlour  as  a 
trustee  only,  and  his  sister  executrix^  as  they  were*  to  have  the 
same  powers,  but  because  he  meant  the  latter  to  take  the  residue 
beneficially. 

It  appears  to  be  the  language  of  some  of  the  cases  stated  in  the 
present  section,  that  proof  of  such  declarations  of  the  testator  as 
were  made  at  the  time  of  making  his  will,  was  alone  to  be  admitted ; 
and  that  all  conversations  at  other  times,  in  which  any  thing  passed 
between  the  testator  and  others,  relative  to  his  intentions  in  respect 
of  his  executors  or  next  of  kin,  were  to  be  rejected.  Such  certainly 
were  the  opinions  of  Lord  MaccUsftdd  in  the  Duke  of  Ruiland  v. 
The  Duchess  of  RMandj(8)  of  Lord  Kenjfon  in  Thomas  v.  Huh 
fna8y{t)  and  of  B%Mer^  J.  in  J^ourse  v.  Finch*{u)  But,  however 
sound  the  reasoning  may  have  been,  upon  which  the  opinions  of 
those  Judges  were  founded,  at  this  day  they  are  not  laW. .  Subse- 
quent cases  have  taken  away  their  force;  and  it  is  now  settled,  that 
all  conversations  and  declarations  of  testator's,  in  regard  to  their 
wills  upon  the  subject  of  rebutting  equities  or  implied  trusts,  must 
be  adqfiitted  under  proper  qualifications.  In  TrimtMr  v.  Baynej{w) 
Lord  Eldon  folly  considered  the  subject,  and  in  the  course  of  his 
able  judgment,  thus  expressed  himself:  '*I  fear  there  is  no  possibi- 
lity  of  saying,  parcl  declarations,  both  previous  and  subsequent,  are 
not  admissible ;  though  Lord  Coke  would  hardly  have  been  brought 
to  let  them  in,  as  well  as  declarations'  at  the  time.  But  there  is 
very  great  difference,  as  lalso  upon  these  marriage  treaties,  upon  the 
point,  whether  they  are  all  alike  weighty  and  efficacious.  A  de- 
claration at  the  time  of  making  the  will  is  of  more  cohsequence  than 
one  afterwards ;  and  a  declaration  after  the  will,  as  to  what  he  had 
done  (I  am  speaking  as  to  the  time  merely),  is  entitled  to  more  ere- 
dit  than  one  before  the  will;  as  to  what  he  intended  to  do :  for  that 
intention  may  very  well  be  altered :  but  he  knftws  what  he  has 
done  :  and  is  much  more  likely  to  speak  correctly  as  to  that,  than  as 

(r)  Before  stated  at  the  conclusion  of  the  will. 

(t)  2  P;  Will  210.  9ufira,  Vol  XL  p.  509. 

(/)  STerm.  Rep,  671,  9upra^  Vol.  1. 140, 

(tt)  1  Vcs.  jun.  344i  tw/ira,  VoL  IL  p.  512.      '  (w)  7  Ves,  518. 
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to  what  he  proposes  to  do.  These  parol  declarations  are  alt  alike 
isible :  whether  consisting  of  conversations  with  people,  who 
have  nothing  to  do  with  it,  people  making  impertinent  inquiries,  and 
drawing  from  him  angry  answers,  or  in  whatever  form,  they  are  all 
evidence*  But  they  are  entitled  to  very  different  credit  and  weight, 
according  to  the  time  and  circumstances." 

His  Lordship  made  similar  observations  upon  this  subject  in 
Langham  v.  Saitford^{x)  where  he  says,  <'  It  is  unfortunate,  but  it 
is  certainly  settled,  that  declarations  aithe  time  of  making  the  will, 
subsequent  and  previous  to  it,  are  all  to  be  admitted :  yet  we  know, 
that  what  men  state,  as  to  their  intentions,  may  be  conformable  to 
the  purpose  at  the  time,  but  not  afterwards :  and  declarations  by  a 
testator,  after  having  made  his  will,  are  frequently  made  for  the  pur- 
pose, not  of  fairly  representing,  but  of  misrepresenting,  what  he  had 
done.  «The  weight  of  authority  belongs  to  that  evidence,  which  is 
evidence  of  fact  at  the  time,  .declarations  with  reference  to  .the  will 
then  made,  and  conversations  between  the  testator  and  the  person 
making  the  will  5  both  embodying  in  the  paper  the  subject  of  those 
conversations  between  the  one  directing,  and  the  other  consequently 
doing,  the  act.  Evidence  of  the  other  description,  therefore,  does 
not  weigh  much." 

2.  We  have  before  observed^  that  when  a  legacy  is  given  to  the 
executor,  or  there  are  other  expressions  in  the  will  raising  a  pre- 
sumption, in  favour  of  the  next  of  kin,  against  the  legal  right  of  the 
executor,  the  executor  is  allowed  to  produce  evidence  to  rebut  that 
presumption ;  so,  on  the  other  hand,  the^  next  of  kin  will  be  permit* 
ted,  by  adducing  contrary  testimony,  to  encounter  that  produced  by 
the  executor.  The  Reader  will  find  instances  of  this  counter  evi- 
dence in  the  cases  of  Racl^field  v.  Careless, (y)  and  JVaurse  v. 
Findii{z)  before  stated,  and  to  which  he  is  referred. 

It  has  been  also  noticed,  that  where  a  legacy  is  bequeathed  to  an 
executor,  in  such  a  manner  as  to  be  equivalent  to  a  declaration  of 
trust  in  favour  of  the  next  of  kin,  no  parol  evidence  will-be  admitted 
on  behalf  of  the  executor,  to  prove  a  different  intention;  as  in  in- 
stances where  the  testator  gives  a  legacy  to  the  executor  for  his 
<<  care  and  trouble."(a)  On  the  other  hand,  parol  evidence  will  not 
be  allowed,  on  behalf  of  the  next  of  kin,  to  deprive  the  executor  of 
his  legal  right  to  the  undisposed  residue,  where  no  legacy  is  given, 
nor  any  intention  is  to  be  collected  from  the  will  that  he  should  be 
executor  intrust. 

Thus,  in  Lady  Osborne  v.  FiUiers,{b)  A.^  being  possessed  of  a 
considerable  personal  estate,  made  his  will ;  and  thereby  bequeath- 
ed several  legacies,  but  gave  none  to  his  executor.  The  question 
was,  whether  parol  evidence  ought  to  be  admitted  to  prove  that  the 
testator  did  not  intend  that  the  ejsecutoi;  should  have  the  residue  of 
his  personal  estate,  but  that  the  same  should  go  according  to  the 
Statute  of  Distributions?  And  it  was  held  clearly,  that  no  such  evi- 

(x)  19  Ves.  649.    Sec  also  1  Turn.  68. 

0/1  2  P.  Will.  158.  mfira.  Vol.  IL  p.  472. 

(r)  1  Ves.  jun.  344.  nipra.  Vol.  II.  p.  512.  See  also  per  Lord  Eldon  19  Ves.  643. 

(a)  See  Rachfield  v,  Careleaa,  ubi  aufira,  Clenneii  v.  Levjthwaite,  2  Ves.  jun. 
405.  imu  V.  Evan9t  4  Ves.  21.  Bufira,  Vol.  II.  p.  471.  also  17  Ves.  443.  19  Ves, 
64a     1  Turn.  68.  (A)  3  Bac  Abr.  71.  ed.  1807.  Fol.  ed.  Vol.  11.  426. 

VOL.  11.  3  X 
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dence  could  be  adaiitted ;  for  isuch  admissioD  would  not  1>e  to  allow 
evidence  to  oust  an  implication,  but  to  contradict  the  rmU  of  kNO, 
and  what  appealed  upon  the  face  of  the  will. 

So  also,  in  White  v.  Williafn8,(c)  before  stated,  unequal  legacies 
were  given  to  the  executors,  and  the  testator  made  no  disposition 
of  the  residue  of  his  personal  estate ;  but  left  a  blank  between  the 
last  line  of  the  will  and  the  signature  of  his  name.  The  next  of 
kin  claimed  the  residue,  charging  that  the  testator  intended  in  the 
blank  space  to  introduce  a  bequest  of  the  residue,  but  was  prevent* 
ed  by  apoplexy,  and  they  offered  to  produce  parol  evidence,  but  it 
was  rejected ;  Sir  WiUiam  Grant  being  of  opinion,  that  he  could 
not  infer  from  the  blank  left  that  it  was  intended  for  the  purpose  of 
introducing  a  residuary  clause,  either  to  give  it  away  from,  or  to  the 
executors. 

3.  We  close  the  present  chapter  with  observing,  that  in  many 
cases  it  happens,  that  expressions  are  used  by  persons  in  their  wills, 
affording  ground  for  probable  inferences  that  they  intended  the  ex- 
ecutors to  be  trustees  for  the  next  of  kin ;  but  if  such  expressions  do 
not  amount,  in  the  judgment  of  the  Court,  to  a  plain  and  unequivo- 
cal declaration,  that  the  executors  are  to  be  considered  as  general 
trustees,  they  will  be  allowed  to  produce  parol  evidence,  in  support 
of  their  legal  right  to  the  undisposed  residue. 

This  is  illustrated  in  the  case  of  Lynn  v.  Beaver j[d)  before  stated. 

There,  the  executor  had  only  a  contingent  reversionary  interest ; 
for,  if  he  should  die  in  the  lifetime  of  his  wife,  he  could  take  no  share 
in  the  profits  of  the  testator's  trade.  The  executor  brought  parol 
evidence,  proving  declarations  by  the  testator  that  he  intended  him 
to  take  the  residue.  The  plaintiff's  counsel  objected  to  the  evi- 
dence being  read;  but  Lord  Eldon  admitted  it.  His  Lordship,  as 
before  stated,  entertained  doubt,  whether  a  contingent  reversionary 
interest  would  exclude  the  executor ;  but,  assuming  that  it  would, 
he  was  of  opinion  that,  upon  the  evidence,  the  executor  was  entitled 
to  the  residue :  and,  in  concluding  his  judgment^  observed,  "  Tak- 
ing it  for  granted,  however,  that  this  contingent  reversionary  interest 
would  exclude  the  executor,  there  is  nothing,  upon  the  face  of  the 
will,  to  show  that  the  executor  was  intended  to  take  the  office 
merely;  all  the  cases  have  established,  that,  under  such  circum- 
stances, par(d  evidence  is  admissible.  The  question,  therefore,  is 
reduced  to  this;  whether,  supposing  this  contingent  reversionary 
interest  to  be  a  good  gift  to  bar  the  executor,  I  can  aay  that  the 
evidence  is  sufficient  to  rebut  the  presumption  ?  The  widow  of  the 
testator  swears  to  what  passed  between  her  and  the  testator,  after 
making  the  will ;  that  the  testator,  holding  the  will  in  his  hand, 
stated  what,  in  his  judgment,  was  its  effect;  not,  indeed,  with  any 
great  accuracy,  for,  to  do  justice  to  the  testator,  it  was  out  of  the 
power  of  any  man,  living  or  dead,  to  state  accurately  what  was  the 
effect  of  the  will ;  but,  on  one  point,  be  was  quite  distinct,  that  he 
intended  his  executor  to  take  his  property.  I  am,  therefore,  of 
opinion,  upon  the  whole,  that  this  is  a  case  in  which  the  next  of  kin 
cannot  raise  the  trust;  and  that  the.executor  takes  what  isundispos- 


(c)  3  Ves.  &  Bea.  72ntfira^  Vol.  11.  p.  496. 
(rf)  1  Turn  63.  suprth  Vol,  IL  p.  470. 


Of  the  Jurisdiction  of  Courts  in  legaUny  nrnUers.    531 

ei  of  by  the  wilK  On  eccount  of  the  ereat  difficulty  Of  construing 
this  will,  I  think  the  fair  thing  is,  that  the  costs  of  all  parties  should 
be  pad  out  of  the  estate." 


CHAPTER  XXV. 
The  Jurisdiction  of  the  Courts  in  Legatory  Matters. 

The  Courts  which  have  jurisdiction  in  testamentary  matters  arfl 
the  Court  of  Chancery,  the  Ecclesiastical  Courts,  and  some  Courts 
Baron.  The  two  last  have  exclusive  jurisdiction  in  the  probate  «!* 
wills  ;  the  jurisdiction  of  the  Courts  Baron  being  founded  on  imme- 
morial usage.(a)  The  probate  of  testaments)  and  the  consequent 
determination  of  matters  arising  out  of  them  belonged  originally  to 
the  County  Court,  in  which  the  sheriff  and  bishop  sat  together  prior 
to  the  Conquest.(&)  While  these  two  Judges  presided,  no  distinc- 
tion was  made  in  the  determination  of  law  and  ecclesiastical  causes, 
each  Judge  advising  the  other,  in  questions  more  particularly  within 
his  province.  After  the  accession  of  WiUiam  the  First,  and  the 
consequent  dismemberment  of  the  County  Court,  arising  from  the 
bishop  being  prohibited  from  sitting  in  judgment  with  the  sheriff, 
the  consideration  of  lay  and  ecclesiastical  questions  followed  their 
respective  Judges. 

It  cannot  now  be  ascertained,  at  what  particular  period  afler  this 
revolution  in  the  business  of  the  County  Court,  the  Ecclesiastical 
or  Bishop's  Court  first  acquired  a  jurisdiction  in  testamentary  mat- 
ters, but  it  is  agreed  to  have  existed  so  early  as  the  reign  of.Henry 
the  First  or  Henry  the  Second,  but  not  in  exclusion  of  the  common 
law.(c) 

Although  .the  Ecclesiastical  Courts  have  by  length  of  time 
acquired  the  original  jurisdiction  in  rehus  testafnentaHiSy  Courts  of 
Equity  have  nevertheless  obtained  a  concurrent  jurisdiction  with 
them,  in  determinations  upon  personal  bequests,  as  relief  in  those 
cases  is  generally  dependent  upon  a  discovery,  and  an  account  of 
assets.  The  executor  also  is  frequently  considered  a  trusted  for 
the  several  legatees,  and  the  Court  of  Equity  never  refuses  its 
jurisdiction  in  matters  of  trust.  In  some  instances,  the  Court  of 
Chancery  exercises  a  jurisdiction  in  exclusion  of  the  Ecclesiastical 
Courts,  inasmuch  as  the  latter  have  not  the  means  of  affording 
effectual  relief; 

Cases  have  occurred,  in  which  Courts*  of  Common  Law  have 
assumed  jurisdiction  of  testamentary  matters,  and  permitted  actions 
to  be  brought  for  the  recovery  of  legacies ;  but  this  only  in  parti- 
cular instances,  where  by  the  assent  of  the  executor,  or  the  ftct  of 
the  legatee,  the  nature  of  his  remedy  is  changed;  for  no  action  at 
law  lies  to  enforce  the  payment  of  a  general  legacy.     A  more 

(a)  Office  of  Executor,  44.    Where  Wentworih  mentions  the  courts  of  the 
manors  of  Copley  and  Caversham,  in  the  county  of  Oxford.  « 

(6)  Lamb.  Sax.  Laws,  64. 
(r)  Spelm.  Orig.  of  prob.  of  Wills,  128.    Ghuu  Lib.  7  cb,  6  and  7. 
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detailed  consideration  of  this  subject  will  be  attempted  under  the 

following  arrangement : 

Sect.  I,  The  jurisdiction  of  the  Courts^  with  respect  to  the 

probate. 
Sect-  II.  The  Jurisdiction  of  the  Courts^  in  regard  to  the 

recovery  of  the  legacy. 

1. — In  the  Ecdesicatical  Courts, 

2. — In  the .  Court  of  Chancery. 

3. — In  the  Courts  of  Common  Law. 
Sect.  III.  In  regard  to  the  interpretation  of  the  gift. 

1 . — In  the  Courts  of  Equity  and  Common  Law. 

2. — In  the  Ecclesiastical  Cfourts. 


Sect.  I.  The  Jurisdiction  of  the  Courts^  with  respect  to  the 

probate. 

This  jurisdiction  belongs  exclusively  to  the  Ecclesiastical  Courts, 
and  to  those  Courts  Baron  to  whom  it  has  belonged  from  time  imme- 
morial, and  by  them  alone  can  the  validity  of  a  will,  either  of  real 
or  personal  estate,  be  determined. (d) 

If  the  probate  is  merely  produced,  and  nothing  objected  to  it,  it 
must  be  presumed  to  be  good,  and  the  Courts  must  proceed  upon  it ; 
but  if  parties  are  dissatisfied  with  the  probate,  the  Courts  of  Equity 
will  give  time(e)  to  dispute  its  validity,  and  suspend  their  determi- 
nation till  it  has  had  a  trial  in  the  proper  ^^cclesiasticalCourt  or 
Court  Baron,  which  alone  can  revoke  it. 

In  Archer  v.  Mosse,{f)  John  Archer,  the  plaintiff's  uncle,  while  in 
perfect  health,  had  made  his  will,  and  thereby  given  the  plaintiff 
the  greatest  part  of  his  personal  estate,  to  the  value  of  50002. ;  huiB. 
Sandyman,  his  maid  servant,  had  prevailed  upon  him  in  his  sickness, 
as  was  alleged,  to  make  another  will,  and  to  marry  her  about  a 
week  before  his  death,  when  on  his  death  bed,  at  six  o'clock  at 
night ;  though  it  was  proved  by  two  witnesses,  that  she  was  a  year 
before  married  to  the  defendant  Mosse^  and  was  then  his  wife;  and 
that  Mosse  procured  the  license  for  the  marriage  of  Archer  and  San* 
dyman;  and  that  though  they  had  set  up  a  will,  dated  a  week  he- 
fore 'Archer's  death,  by  which  Sandyman  was  made  executrix,  and 
all  given  to  her ;  and  that  she  Had  suppressed  the  former,  under 
which  the  plaintiff  claimed ;  yet  as  that  will  so  set  up  by  Sandyman^ 
was  proved  in  the  Prerogative  Court,  and  she  had  made  her  will,  and 
Mosse  executor  (though,  in  this  case,  there  was  as  gross  a  practice 
proved,  as  could  possibly  be,  in  gaining  the  will  by  Sandyman  from 
Archer^  and  that  he  was  not  compos  mentis  either  when  he  made 
such  will,  or  at  the  time  of  his  pretended  marriage  with  Sandyman; 
and  that  he  knew  in  his  health,  that  she  was  i^arried  to  Mosse,)  and 
the  matter  in  question  purely  related  to  personal  estate ;  the  Lord 
Chancdlor  was  of  opinion,  that  while  the  probate  stood,  the  subject 
was  not  to  b^  examined  in  Chancery ;  and  though  fraud  was  fully 

(d)  3  Mcriv.  171.    7  Bra  P.  C.  437. 

M  See  per  Lord  Hardwicke,  in  Sheffield  v.  The  Dntches&oi  BuckinffhamMre 
1  Atk,  628,  infra ;  also  Fame  v.  Stratton,  dted  2  Atk.  647.  3  Bra  Pari,  Ca.  257, 
if)  2Vem.  8. 
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proved,  and  opened  to  him,  yet  his  Lordship  woald  hot  hbar  any 
proofs  read,  but  dismissed  the  bill. 

Again,  in  Plume  v.  BedU^{g)  a  bill  was  filed  by  the  executor  of 
Dr.Ptome,  to  be  relieyed  against  a,  legacy  of  lOOZ.  claimed  by  the 
defendant  Beak^  as  given  by  the  doctor's  will.  Beah  was  no  rela- 
tion to  the  doctor,  nor  had  done  him  any  service,  except, that  she 
had  occasionally,  during  his  illness,  brought  him  some  few  slight 
cordials ;  in  return  for  which,  he  had  ordered  her  a  piece  of  plate. 
The  legacy  was  interlined  in  the  will  by  a  different  hand,  and  sup- 
posed to  have  been  done  by  the  defendant  h<erself,  when  she  was 
left  in  the  room  alone  with  the  corpse,  in  which  room  the  will  was 
left.  But  as  the  will  was  proved  by  the  executor  in  \l  Court  which 
had  proper  jurisdiction,  the  subject  relating  to  personal  estate  only, 
and  particularly  as  the  executor  might  have  proved  the  will  in.  the 
Ecclesiastical  Court,  with  a  particular  reservation  as  to  the  legacy, 
Lord  Cawper^  C,  said,  the  remedy  of  the  executor  must  be  in  that 
Court,  and  dismissed  the  bill  with  costs. 

Although  a  Court  of  Equity  cannot  set  aside  a  will  of  personfil 
estate,  the  probate  of  which  has  been  obtained  from  the  Spiritual 
Court;  yet  the  Court  will  intei'fere,  when  a  probate  has  been  grant- 
ed, by  the  fraud  of  the  person  obtaining  it ;  and  either  convert  the 
wrong  doer  into  a  tmstee  in  respect  of  such  probate,  or  oblige  him 
to  consent  to  a  repeal  or  revocation  of  it,  in  the  Court  from  which 
it  was  granted. 

Thus  in  Bamesly  v.  Powel,{h)  the  bill  sought  to  be  relieved 
against  a  paper  writing,  purporting  to  be  the  will  of  the  plaintiff's 
father,  under  which  die  defendant  Powel  claimed ;  and  which  was 
not  without  evidence  to  support  it,  although  there  was  strong  suspi- 
cion of  forgery.  It  prayed  also  to  be  relieved  against  several  acts  of 
the  plaintiff  since  his  father's  death ;  such  as  a  decree  of  the  Court 
of  jExcA^juer  against  him,  and  a  sentence  in  the  Prerogative  Court 
wherein  the  plaintiff's  consent,  to  establish  that  will  by  a  probate, 
was  obtained  ;  and  conveyances  and  assurances  were  made  by  him. 
Lord  Hardkoicdef  C,  directed  an  issue,  with  a.  special  direction  in 
the  decretal  order,  to  know  upon. what  foundation  the  jury  went,  if 
they  found  against  the  will,  whether  upon  a  forgery  or  any  particu- 
lar defect  in  the  execution. 

After  a  long  trial  by  a  special  jury,  a  verdict  was  given  against 
the  will,  with  an  indorsement  that  it  was  grounded  upon  forgery, 
and  not  upon  any  defect  in  the  execution.  Upon  th«  equity  reserv- 
ed. Lord  Hardwicke  admitted  that  undoubtedly  the  jurisdiction  of 
wills  of  personal  estate  belonged  to  the  Ecclesiastical  Court,  accord- 
ing to  which  law  it  must  be  tried,  notwithstanding  the  will  is  found 
forged  by  a  jury  at  law,  upon  the  examination  of  witnesses  ;  but  that 
there  was  a  material  difference  between  the  Court  of  Chancery  tak- 
ing upon  itself  to  set  aside  a  will  of  personal  estate  on  account  of 
fraud  or  forgery  in  obtaining  or  making  that  will,  and  taking  from 
the  party  the  benefitof  a  will  established  in  the  Ecclesiastical  Court 
by  his  fraud,  not  upon  the  testator,  but  the  person  disinherited 
thereby.  That  fraud  in  obtaining  a  will  infected  the  whole ;  but 
the  case  of  a  will,  of  which  the  probate  was  obtained  by  fraud  on 

(S)  1  P.  Wm..388.  (A)  1  Vcs.  sen,  119.  284.  287. 


534  Of  the  Jurisdiction  of  Courts   .     [Ch.  XXIV. 

the  next  of  kin  was  of  another  consideration:  that,  in  the  case 
before  him,  the  plaintiff  had  given  a  covenant  to  the  defendant  to 
do  all  acts  which  Powd  should  require  of  him;  in  consequence  of 
which,  a  special  proxy  under  hand  and  seal  was  obtained  from  him, 
confessing  the  allegations,  upon  which  sentence  was  pronounced  of 
probate  to  the  defendants,  the  executors.  The  probate  depended 
on  that  deed ;  and  it  was,  therefore,  proper  for  the  Court  to  inquire, 
and  set  it  aside  for  fraud,  if  proved ;  and  that  that  was  the  ground 
of  Jurisdiction  in  the  Court  of  Chancery,  distinct  from  the  will  it* 
self,  and  abstracted  from  the  general  jurisdiction  of  the  Ecclesiasti- 
cal Court,-  to  determine  of  a  will  of  personal  estate.  On  the  whole 
circumstances*of  the  case,  his  Lordship  decreed,  that  the  defen- 
dants should  consent,  in  the  Ecclesiastical  Court,  the  next  term,  to  a 
revocation  of  the  probate  ;  and  that,  after  such  revocation,  the  de- 
fendant should  have  a  fortnight's  time  to  propound  the  paper  writ- 
ing in  the  Ecclesiastical. Court 9  on  failure  of  which,  his  Lordship 
said  he  would  compel  the  defendants  to  consent  to  the  granting  ad- 
ministration to  the  plaintiff.  And  hib  Lordship  added,  ''  I  think  I 
ought  to  go  farther ;  and  although  I  shall  not  yet  decree  a  trust, 
yet  even  now  shiall  be  warranted  to  decree  an  account  of  the  per- 
.  sonal  estate,  to  be  paid  into  the  Bank,  for  the  benefit  of  the  parties 
entitled,  which  for  security  was  done  in  Pawis  v.  ^ndreu>9 ;  and 
the  present  case,  from  all  the  ill  practice  that  has  been,  is  stronger 
than  that.  This  is  the  better  method,  to  avoid  any  jealousy  of  in- 
fringing on  the  Ecclesiastical  Court."(i) 

It  being  insisted  for  the  plaintiff,  that  the  Court  ought  to  direct 
no  examination  of  the.  said  paper  writing,  but  grant  a  perpetual  in- 
junction, from  the  circumstances  of  its  being  produced  and  found 
with  the  forged  will,  and  its  reciting  a  forged  deed ;  his  Lordship 
thought  this  would  be  a  very  good  defence  in  the  Ecclesiastical 
Court,  as  they  were  circumstances  of  suspicion ;  but  that  it  would 
be  going  too  far  to  say,  that,  because  of  ill  practice  in  one  will,  he 
should  have  no  right  as  to  another. 

So  on  the  other  hand,  the  Court  of  Equity  will  interfere  and  pre- 
vent a  person  from  taking  an  undue  advantage  by  contesting  the  va- 
lidity of  a  probate,  when  such  person  has  acted  under  ii,  and  ad- 
mitted facts  material  to  its  validity. 

Thus,  in  Sheffield  v.  Buckinghamahireiij)  the  bill  was  brought 
against  the  defendant  for  perpetual  injunction  to  all  further  proceed- 
ings in  the  suit  in  the  Prerogative  Court,  fpr  controverting  or  calling 
in  question  the  will  and  codicils. of  JoAn,  Duke  of  Buckinghamehiref 
after  the  determinations  already  and  opinions  given  by  the  Court. 
Lord  Hardfvicke^  C,  granted  the  injunction  on  the  ground  of  a  se- 
ries of  admissions  by  the  Duchess  in  previous  proceedings  in  the 
Court  of  Chancery,  in  which  she  was  defendant.  Her  Grace  had 
admitted  the  will  and  codicil  of  the  Duke  to  be  in  his  hand-writing, 
and  had  claimed  legacies  under  them  :  the  will  had  been  proved  in 
Court  by  witnesses  examined  on  the  part  of  the  Duchess :  personal 
estate  had  been  laid  out  in  purchases  under  the  direction  of  the 
Court,  and  subsequent  proceedings  had  taken  place  with  the  acqui- 

(0  Sec  also  Erambey  v.  Kerridgc,  1  Eq.  Cas.  abr.  133, 
0)  1  Atk,  628.    3  Bra  P.  C.  148. 
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escence  of  all  p^rtiev.    Upon  the  appeal  by  the  Duchess,  after  the 
death  of  Eiimund^  Duke  of  Buckinghamshire^  her  Grace  had  com- 

{plained  in  the  C<Hirt  below  of  the  construction,  but  not  of  the  inva- 
idity,  or  undue  execution  of  the  will  or  codicil.  Upon  the  point, 
whether  the  question  had  been  determined  on  proceedings  in  a  pro- 
per court,  Lord  Hardwicke  expressed  his  opinion,  that,  although 
it  was  true  that  the  Court  of  Chancery,  in  an  adversary  way, 
could  not  determine  the  validity  of  a  probate  of  a  will  or  codicil, 
yet,  if  it  came  there  on  an.  incident  in  a  cause,  and  tha^  incident  was 
admitted  by  the  parties,  the  Court  of  Chancery  or  a  court  of  law 
might  determine  it,  and  hold  the  parties  bound  by  the  admission  ; 
and  if  either  of  the  parties  brought  a  new  suit  to  contest  that  de- 
termination, the  Court  of  Chancery  would  grant  a  perpetual  injunc- 
tion. That,  what  effectually  gave  the  Court  jurisdiction  in  that 
case,  was,  the  trust  declared  in  the  will ;  and  that  every  thing  com- 
ing in  by  incident,  bound  the  parties  ;  so  that  the  jurisdiction  of  the 
Ecclesiastical  Court  was  not  unpeached,  but,  on  the  contrary,  was 
admitted  :{k)  but  from  some  collateral  circumstances,  the  Court  of 
Chancery  did  not  think  proper  to  suffer  the  party  to  apply,  and  take 
the  beneik  of  that  jurisdiction.  His  Lordship  observed,  that  he 
should  not  have  made  the  injunction  perpetual,  if  there  had  appear- 
ed any  new  material  facts  and  evidence  since  the  last  hearing;  but 
there  were  nokie.  The  injunction  was  accordingly  against  the 
Duchess,  from  proceeding  in.  the  Prerogative  Court  of  CarUerburyj 
or  in  any  other  Ecclesiastical  Court,  in  the  suit  already  brought  by 
her,  or  in  any  other  suit  to  call  in  question  the  will  or  codicil  of  the 
Duke,  her  late  husband. 

But  no  appeal  lies  to  the  Lords  from  a  sentence  in  the  Ecclesias- 
tical Court  confirmed  by  the  Delegates,  pronouncing  a  testator  to 
be  compos  mentis^  who,  after  the  sentence  upon 'an  issue  at  law,  was 
so  found.({) 

Sect.  II.  Of  the  jurisdiction  of  Courts  in  regard  to  the  recovery 

of  the  legacy. — And, 

Fir^ty  with  respect  to  the  EccUsiaatical  Courts. 

The  jurisdiction  of  the  Ecclesiastical  Courts  is  confined  to  testa- 
ments merely,  or  in  other  words  to  dispositions  of  personalty ;  if, 
therefore,  real  estate  be  the  subject  of  a  devise  to  be  sold  for  pay- 
ment of  debts,  or  portions,  these  Courts  cannot  hold  plea  in  relation 
to  such  disposition. 

Accordingly  in  FaschaU  v.  Keterich,(m)  it  is  said  to  have  been  the 
opinion  of  all  the  Justices  of  each  Bench,  where  a  man  devised  that 
his  executor  should  sell  his  lands,  and  his  daughter  have  a  portion, 
of  the  money  for  her  advancement,  iEmd  so  of  other  things  a  sum  cer- 
tain, and  died,  and  his  executors  made  sale,  and  would  not  pay  the 
legacies,  upon  which  the  daughter  sued  execution  in  the  Spiritual 
Court,  that  the  prohibition  was  well  laid  in  such  case,  because  it 
was  not  a  legacy  testamentary,  but  out  of  land,  by  reason  of  the 

(it)  Sec  Park&r  v.  Anh,  1  Vcrn.  256,  where  legacies  were  erased,  as  it  was  way^r 
posed  by  the  testator ;  and  the  will  was  admitted  as  though  no  such  erasures  hall 
been  made.  (/)  3  Atk.  546. 

(m)  Dyer,  151,  b  ;  also  Detbunnety.  FerbankCy  Palm.  120.  S,  P, 
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willy  in  the  performance  of  which  the  EccIesiaBtical  Court  had  no 
concern. 

In  fVUter  ▼.  WUterj{n)  an  executor  was  declared  a  trustee  of  the 
leasehold  for  lives  for  the  benefit  of  the  next  of  kin  of  an  infant, 
upon  whose  death  a  question  arose,  whether  the  heir  or  next  of  kin 
were  entitled  to  the  lease.  Lord  Chancellor  Kingf  observing,  that 
though  the  Spiritual  Court  could  not  intermeddle  with  a  freehold  to 
distribute  it,  yet  it  did  not  follow  but  that  the  Court  of  Equity  might 
enforce  such  Ji  distribution. 

But,  though  the  jurisdiction  of'the  Ecclesiastical  Courts  does  not 
extend  to  real  estate,  yet  it  affects  interests  arising  out  of  real  pro- 
perty, when  such  interests  are  less  than  freehold,  as  in  bequests  of 
terms  for  years,  or  of  redts  payable  out  of  them,  such  dispositions 
relating  to  chattels  real  only. 

In  Runrnsy  Y.  RosseJ^o)  a  prohibition  *was  prayed  to  the  Ecclesi* 
astical  Court  upon  a  bequest  of  a  rent  out  of  a  term  after  fl^ntence ; 
but  the  Court  denied  it,  as  the  subject  was  a  mere  testamentary 
legacy,  and  no  more  than  a  bequest  of  so  much  money  out  of  the 
testator's  goods,  which  was  a  direction  only  how  it  should  be  paid; 
that  the  rent  was  a  chattel,  and  went  to  executors^ 

Again,  in  L<we  v.  JSfapIesden^ip).  R.  Rent,  being  seised  in  fee  of 
lands,  and  possessed  of  a  lease  for  years  of  other  lands,  devised  all 
bis  lands  and  leases  to  Thomas  his  son  and  heir,  whom  he  made 
executor,  except  20Z.  per  annum  for  seven  years  to  be  employed  in 
this  qianner ;  100{.  to  his  daughter  Elizabeth,  to  be  paid  wittun  five 
years,  and  30Z.  to  his  daughter  Mary,  to  be  paid  in  seven  years. 
Thomas  entered  and  appointed  his  wifeJIfary,  (who  afterwards  mar- 
ried the  defendant,)  executrix,  whom  Mary,  the  daughter,  sued  in 
the  Ecclesiastical  Court  for  the  legacy  of  302.  The  executrix  and 
her  husband  brought  a  prohibition,  surmising,  that,  the  legacy  being 
out  of  the  profits  of  land,  no  suit  could  lie  for  it  in  the  Ecclesiasti- 
cal Court.  But,  as  this  was  a  mere  personal  legacy,  and  leaving 
been. raised  out  of  the  lease  for  years,  as  well  as  out  of  the  freehold, 
and  Thomas  having  raised  it  and  died  without  payment,  as  there 
was  no  remedy  at  comition  law  by  account  or  otherwise,  it  was  rea- 
sonable the  daughter  should  have  her  remedy  in  the  Spiritual  Court: 
whereupoxi  a  consultation  was  awarded  by  all  the  Justices,  except 
fFiUiam^,  who  doubted  of  it. 

In  those  cases,  where  the  Spiritual  Courts  have  jurisdiction,  if  a 
temporal  matter  be  pleaded  in  bar  of  th^  relief,  they  must  proceed 
according  to.  the  rules  of  the  common  law,  or  they  will  be  prohibit- 
ed from  proceeding.  If,  therefore,  payment  were  pleaded  in  a  suit 
for  a  legacy,  and  there  was  but  one  witness,  whose  evidence  the 
Ecclesiastical  Judge  would  not  deem  sufficient,  merely  because  the 
rule  of  their  law  required  two,  a  prohibition  would  be  granted  by 
the  Temporal  Courts.{9) 

Secondly,  with  respect  to  the  Court  of  Chancery. 

It  does  not  appear  that  the  Ecclesiastical  Courts  have  in  any  in- 
stance exclusive  jurisdiction  in  the  recovery  of  a  legacy ;  but  where- 


i 


n)  3  P.  Will.  99.  101.  (o)  2  Keb,  8.  pL  22. 

fi)  Cro.  J.  279 ;  see  also  Bulst  153.    BrownL  &  Gq1(L  Rep.  34. 
(7)  3  Bla.  Com.  112, 
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ever  a  legacy  is  recoverable  in  those  Courts,  it  is  also  recoverable 
in  the  Courts  of  Equity. 

Thus,  in  Pomplin  v.  €rreefi,(r)  a  bill  was  brought  against  an  ad- 
ministrator for  a  distribution  of  an  intestate's  estate.  The  defend- 
.  ant  pleaded,  that  the  ordinary,  by  the  Statute  of  Distributions,  was 
made  the  Judge  to  distribute,  and  appointed  to  t^e  security ;  and, 
therefore,  that  the  plaintiff  ought  to  sue  there ;  but  the  plea  was 
over-ruled,and  the  defendant  ordered  to  answer. 

And  though  the  adoiinistrator's  accounts  be  passed  in  the  Spi- 
ritual Court,  and  a  distribution  be  there  decreed,  yet  the  Court  of 
Chancery  will  decree  an  account  of  the  whole  estate,  without  re- 
gard to  the  proceedings  there. 

Thus  in  BiaseU  v.  AxteU^{s)  the  widow  in  the  Spiritual  Court  set 
up  a  procurator  lor  her  children,  the  infants,  and  got  her  account 
passed  there,  and  each  child's  proportion  ascertained,  and  distribu- 
tion decreed ;  and,  on  gHing  new  securitv,  got  the  old  security  dis- 
charged* The  Court  of  Chancery,  without  regard  to  the  proceed- 
ings of  the  Spiritual  CoiM,  decreed  an  account  of  the  whole  estate. 

Though,  it  should  seem,  in  general,  that  where  the  Spiritual 
Court  is  first  possessed  of  a  cause,  in  which  it  has  ccmcurrent  jxuris- 
diction  with  the  Court  of  Chancery,  the  latter  Court  will  not  inter- 

meddle.(0 

Suits  for  legacies,  however,  are  now  rarely  instituted  in  the  Eccle- 
siastical Courts,(tA)  on  account  of  their  not  possessing  adequate  juris- 
diction to  afford  complete  relief  in  by  far  the  greater  proportion  of 
cases. 

The  Court  of  Chancery,  as  before  observed,  possesses  in  many 
cases  jurisdiction,  in  exclusion  of  the  Ecclesiastical  Courts ;  in  some, 
where  the  interests  of  the  legatees  fall  under  its  peculiar  cogni- 
zance, as  in  instances  of  legacies  to  married  women  or  infants ;  in 
others,  where  the  bequest  of  the  legacy  involves  the  execution  of 
trusts,  either  expressed  or  by  the  construction  or  implication  of  the 
Coort ;  or  where  the  trusts  themselves  are  to  be  pointed  out  by  the 
Court ;  in  others,  again,  where  the  remedy  itself  can  only  be  en- 
forced under  the  peculiar  process  of  the  Court  of  Chancery,  as  where 
a  fuU  discovery  of  assets  is  required.  In  all  these,  and  similar  cases, 
the  Court  of  Chancery  has,  of  course,  the  power  of  granting  injunc- 
tions, in  order  to  protect  iti^  own  exclusive  jurisdiction.(v) 

We  add  a  few  cases  illustrative  of  the  last  observations. 

Thus,  where  a  leeacy  is  given  to  a  married  woman :  as  in  the  case 
of  Meals  v.  Mecis^)  where  a  married  woman  being  entitled  to  a 
legacy  under  the  will  of  her  aunt,  and  the  executor  refusing  to  pay 
it  to  the  husband,  the  latter  instituted  a  suit  in  the  Ecclesiastical 
Court  for  the  legacy ;  the  wife  filed  her  bill  for  an  injunction  to  stay 
her  husband  from  proceeding  in  the  Spiritual  Court ;  which  was 

(r)  2  Ch.  Ca.  95.  («)  2  Vem.  47. 

(/)  J^vchoUu  V.  MchokUt  Pre.  Ch.  546.  and  see  Horrcll  v.  Waldrony  1  Vem  27. 
Jtevfiiahv.  Martin,  3  A\k.  333. 

(u)  5  Mad.  357.  A  recent  instance  will  be  found  in  Clarke  v,'  Douce,  2  Phil.  335. 

(v)  SmUh  V.  Kemflaon,2  Dick,  769.  1  Atk.  516.  Hill  v.  Turrur.  JSTicholaav. 
Mcholat,  ubiBufira,  Petit  v.  Smith,  I  P.  Will.  7.  Hatton  v.  Hatton,  3  Strange, 
864.     5  Mod.  275. 

(w)  1  Dick.  373  ;  also  1  Atk.  491.  516.     2  Atk.  420.     Pre.  Ch.  548.    5.  P, 
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granted,  he  not  having  made  any  settlement  upon  or  provision  for 
her.  In  the  preceding  instance,  the  Ecclesiastical  Court  has  no 
power  to  compel  the  husband  to  make  the  proper  settlement  upon 
his  wife. 

Another  instance  is  the  case  of  a  legacy  ioirtfania;  in  whose  be- 
half Equity  will  interfere  to  protect  their  interests,  and  to  give  pro- 
per directions  for  securing  and  improving  the  fund  for  their  benefit; 
and  which  cannot  be  effected  in  the  Ecclesiastical  Court. 

Thus,  in  HorreU  v.  fFaldroni{x)  the  testator  bequeathed  to  the 
three  children  of  IV.  fValdron  200/.  to  be  paid  within  a  year  after 
his  death.  The  executor  stated  in  his  bill,  that  the  children  were  in- 
fants ;  that  the  testator  died  about  a  year  ago,  and  that  the  plaintiff 
was  desirous  to  pay  the  2001.  on  being  indemnified.  He  complain- 
ed, that  the  father  sued  him  in  the  Ecclesiastical  Court  to  enforce 
payment  of  the  legacy,  without  giving  him  any  security  against  the 
children ;  and  thd  plaintiff  insisted  he  could  not  be  indemnified,  but 
by  a  decree  in  Equity,  where  care  would  be  taken  to  secure  the 
money  for  the  children,  and  for  the  plaintiff's  discharge.  The  de- 
fendant demurred,  because  the  deiiiand  being  for  a  legacy,  was  a 
subject  properly  cognizable  in  the  Ecclesiastical  Court.  But  the 
Lord  Chancellor  declared,  that  the  suit  was  proper  in  Equity ;  and 
that  if  the  matter  had  proceeded  to  a  sentence  in  the  Ecclesiastical 
Court,  it  was  proper  to  resort  to  Equity  for  the  executor's  indemnity, 
where  the  legatees  were  to  give  security  to  refund,  but  not  in  the 
Spiritual  Court :  that  Equity  would  see  the  money  put  out  for  the 
children.     His  Lordship  over-ruled  the  demurrer. 

Again,  in  legacies  upon  trust. 

*  Where  a  sum  of  money  is  given  to  a  trustee^  upon  trust  for  a  le- 
gatee, and  he  sues  for  payment  into  his  own  hands,(y)  the  Court 
will  grant  an  injunction  to  stay  the  proceedings  in  the  Spiritual 
Court,  as  the  latter  Court  has  no  jurisdiction  ia  matters  of  trust. 

In  a  case  of  implied  or  presumptive  trust,  where  the  testator 
makes  no  disposition  of  the  residue  of  his  personal  estate,  and 
the  executor  by  the  construction  of  the  Court  of  Chancery  is  trustee 
for  the  next  of  kin,  the  Ecclesiastical  Court,  having  only  power  to 
conkpel  a  distribution  when  the  party  dies  inteBtate,(jp}  cannot  de- 
cree the  executor  to  make  a  distribution  of  the  residue  among  the 
next  of  kin,  that  duty  involving  the  discharge  of  a  trust. 

Thus,  in  Fetit  v.  S9iitt&,(a)  the  testator,  having  a  daughter  and 
two  sons,  gave  his  sons  5{.  a  piece,  and  appointed  them  executors, 
but  made  no  disposition  of  the  surplus.  On  the  death  of  the  tes- 
tator, the  daughter,  as  next  of  kin,  libelled  in  the  Spiritual  Court 
affainst  the  executors,  to  have  the  residue  of  the  personal  estate. 
The  daughter  recovered  a  sentence  in  the  Spiritual  Court,  from 
which  there  was  an  appeal  to  the  Delegates,  and  a  prohibition  to 
the  Delegates  was  granted  :  fi-om  which  the  daughter  appealed,  and 
filed  her  bill  in  Chancery  against  the  executors  for  an  account. 
Distribution  was  decreed. 

fx)  1  Vem.  26 ;    see  also  Nkhol<u  v.  Mcholtu,  Pre,  Ch.  546. 
[y)  I  Atk.  516.  per  Lord  Hardwkke,  C, ;  al^o  Mcholtu  v.  JVkholas,  Pre  Ch.  546w 
.z)  Comb.  378.    1  Raymond  Rep.  86.    Hatton  v.  Half  on,  3  Stra.  865. 
fa)  1  P.  WiU,  6.  &  P.    Comb.  378,  and  see  Farrmgtw,  v.  JDnrhthf,  1  P. 
Will.  544.  ^ 


Sect.  IL}  in  legatory  matters.  539 

AgaiOf  in  Hattan  v.  H(Uton,{b)  jbl  probiSition  to  the  Prerogative 
Court  was  moved  for  in  a  suit  there  instituted  by  the  next  of  kin 
against  the  exeeutor  to  make  distribution  of  the  surplus,  there  being 
a  specific  legacy  to  the  executor,  on  the  ground  of  his  being  a 
trustee  thereof  for  the  next  of  kin ;  and  it  was  insisted  that  the 
Spiritual  Court  could  only  decree  distribution  in  case  of  intestacy : 
the  prohibition  was  granted. 

Another  instance  of  trust  is,  where  a  sum  of  money  is  given  to  a 
trustee  in  trust  for  charitable  purposes ;  as  the  mode  of  distribution 
devolves  upon  the  Court  of  Chancery,  a  suit  in  that  Court  is  the 
proper  course  for  the  recovery  of  the  bequest.(c)  For  instances  of 
this  branch  of  equitable  jurisdiction,  the  Reader  is  referred  to  chap- 
ter XIX*  on  the  subject  of  legacies  to  charitable  uses. 

We  may  close  the  present  section  with  observing,  that,  notwith- 
standing the  general  rule  of  Equity  not  to  allow  a  suit  against  an  exe- 
cutor before  probate»((2)  yet,  under  peculiar  circumstances  arising 
from  the  misconduct  of  the  executor,  orf  or  the  protection  of  the  pro- 
perty, it  will  entertain  the  suits  of  those  interested  under  the  will 
against  the  executor,  before  probate. 

In  the  case  of  Tucker  v.  Phillips, {e)  Lord  Hardwickt  says,  upon 
the  subject  of  spoliation,  as  to  a  personal  legacy  where  the  will  is 
destroyed  or  concealed  by  the  executor,  if  the  spoliation  were  plainly 
proved  (though  the 'general  rule  was  to  cite  the  executor  into  the 
Ecclesiastical  Court,)  the  legatee  might  properly  come  to  a  Court 
of  Equity  for  a  decree  upon  the  head  of  spoliation  and  suppression. 
There  were  several  cases,  where,  if  spk>liation  or  suppression  were 
proved,  it  would  change  the  jurisdiction,  and  give  the  Court  of 
Equity  jurisdiction,  which  it  had  not  originally .(/) 
'  So,  where  a  litigation  for  probate  is  pending  in  the  Spiritual 
Court,  though  admmistration  pendente  lite  may  be  obtained  in  the 
Ecclesiastical  Court,  yet  the  Court  of  Equity  may,  in  the  exercise 
of  its  jurisdiction,  in  case  of  fraud,  appoint  a  receiver,  for  the  pur- 
pose of  preventing  the  destruction  of  the  property  of  the  testator.(g) 
After  probate  also  a  receiver  will  be  appointed  in  case  of  the  mis- 
conduct of  the  executor,  or  his  misapplication  of  the  aBsets,(A)  or  of 
his  bankruptcy  or  insolvency  ;(i)  or  in  the  case  of  the  husband  of  a 
feme  covert,  sole-executrix,  being  beyond  sea  }{k)  but  the  mean  cir- 
cumstances or  poverty  of  the  executor  will  not  be  a  sufficient  ground 
for  such  appointment  of  a  receiver.  (2) 

Thirdly  J  with  respect  to  the  Courts  of  Common  Law. 
No  action  at  law  lies  to  enforce  the  payment  of  a  general  lega- 
cy ;  for  if  it  did,  no  terms  could  be  imposed  on  the.  party  who  wai 
entitled  to  recover :  so  that,  when  the  legacy  is  given  to  a  wife,  the 
husband  might  recover  at  law,  and  no  provision  could  be  made 
for  the  wife  or  family,  which  in  a  Court  of  Equity  would  be  enforc- 
ed. Upon  the  grounds,  therefore,  of  convenience  and  justice,  the 
Courts  of  Conmion  Law  have  refused  their  interference. 

(6)  Ubinifira,  (c)  Att,  Gen.  v.  Pyle,  1  Atk.  435.  {d)  3  Atk.  359. 

(0  3  Att  359.  (/)  H6b.  109. 

^  ig)  Atktruony.  Henshaw,  2\es,  &  Bea.  85.  and  Ball  v.  Olwtr,  ib.  96.    Ruth- 
erford V.  Douglan^  1  Sim.  &  Stu.  111.  (A)  Anon3nnous,  12  Vcs.  5. 

if)  Gtaddonv.  Stoneman,  iMdd,  143.  note.  Aftddlctonv,  Dodtwell,  13  Vei.  266. 

Ik)  Taylor  y,  Allen,  2  Atk.  212, 

(0  Anooymous,  12  Ves.  4.    Howard  y.  Pafitra,  1  Mad.  142. 
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Earl  j(m)  as  well  as  more  recent(n)  cases,  howerer,  have  occnnred, 
wherein  Courts  of  Common  Law  have  assumed  juriidiction  in  testa- 
mentary matters,  entertaining  actions  instituted  for  the  recovery  of 
general  legacies,  upon  proof  of  an  express  aaswr^sU^  or  undertakinff 
by  the  executor  to  pay  them.  But  these  cases  have  b^en  OTer-mled 
by  later  determinations  :  an  action  at  law  being  now  only  maintain- 
able againstthe  executor  for  a  specific  legacy,  after  assmd  given. 

The  case  whi^h  is  considered  to  have  over-ruled  the  cases  before 
alluded  to,  is  Decks  v.  SifvU,{o)  There  an  action  of  assumpsit  was 
brought  against  the  executor,  for  the  acrears  of  an  annuity 
bequeathed  to  the  wife  of  the  plaintiff.  The  executor  never  made 
any  express  promise  to  pay ;  but  the  assets  were  sufficient  to  satisfy 
the  plaintiff's  demand.  It  was  contended  for  the  plaintiff,  that  where 
a  man  is  under  a  legal  or  equitable  obligation  to  pay,  the  law 
implies  a  promise,  though  none  were  ever  made.  And  for  this  the 
case  otHccwkes  v.  Saunders,{p)  was  cited.  But  the  Court  decided 
that  the  action  could  not  be  maintained  ;  for  thai  policy  and  conve- 
nience were  against  the  jurisdiction  of  the  Courts  of  Common  Law 
over  the  subject  in  question  ;  that  a  Court  of  Law  could  n6t  impose 
any  terms  on  the  pairty  suing ;  if  he  be  entitled  to  a  verdict,  the  Inw 
must  take  its  course :  but  that  a  Court  of  Equity  would  impose 
on  the  party  applying  such  terms  as  they  thought  right  and  according 
to  conscience.  Chrose,  J.  observed,  '*  There  is  one  case  in  the 
books,(g)  where  the  declaration  states,  that  in  consideration  of  a 
forbearance  by  the  plaintiff  to  sue,  the  executor  promised  topay 
the  legacy,  and  the  Court  held  that  the  action  might  be  maintained ; 
but  the  circumstance  of  that  action,  being  brought  on  a  promise  in 
consideration  of  forbearance,  shows  that  it  was  understood,  that  the 
bare  possession  of  assets  was  not  alone  sufficient.  This  is  a  novel 
attempt :  and  I  am  of  opinion  that  the  action  cannot  be  supported.'* 

In  Johnson  v.  Johnson,{r)  Lord  MvanUy  Chief  Justice  of  the 
Court  of  Common  Pleas  observed,  that  '^  If  an  executor  thinking 
that  he  had  settled  the  affairs  of  his  testator,  pay  the  legacies,  he 
had  no  difficulty  in  saying,  that  a  Court  of  Common  Law  would  not 
entertain  an  action  for  money  had  and  received  against  a  legatee, 
since  such  Court  could  not  take  into  consideration,  as  a  Court  of 
Equity  would  do,  the  mode  in  which  the  funds  might  have  been 
applted.''(«} 

But  if  a  legatee  alters  the  nature  of  his  demand,  and  changes  it 
into  a  debt  or  duty,  as  by  accepting  a  bond  from  the  executor  for 
payment  of  the  legacy,  it  seems  that  the  effect  of  the  transaction 
will  be,  either  to  deprive  the  Ecclesiastical  Court  of  its  jurisdiction, 
or  to  give  an  option  to  the  person  entitled,  to  sue  in  that,  or  in  a 
temporal  Court  at  his  discretion. 

Thus  in  Gardner's  case,(^)  the  executors  gave  a  bond  to  one  of 

(m)  J^khoUon  v.  Shirman,  Sid,  45.  JEvfer  v.  Jones,  Holt's  Rep.  419.  Henfy 
V.  fVeich,  11  Mod.  89.  91.  per  Holt,  arguendo.  Davit  v.  IVrigh^  Vcntr.  12a 
Davii  V.  Reyner,  1  Lev.  2d.  part,  p.  3. 

[h)  Atkiru  v.  HUl,  Cowp.  284.    Jiawkes  UT  Ux  v.  Saunders,  lb.  289. 
o1  5  T.  R.  69a  (/i)  Cowp.  289. 

,g)  Davis  v.  fVright,  1  Vent  120,  and  SmUh  v.  Johns,  Cnx  Jac  ^S7. 

(r)  3  Bos.  and  PuL  169. 

(s)  See  also  J^kholson  v.  Shirman,  Sir  T.  Raym.  Rep.  23.  ^d,  45.  S,  C. 

it)  2  Roll.  Rep.  16a 
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the  legatees  of  the  teftator,  for  payment  of  die  legacy.  Doddridge^ 
J.  held,  that  the  obligee  might  sue  for  the  legacy  in  the  Ecdesia*- 
tical  Court,  or  at  Common  Law  upon  the  bond ;  obseiriog,  that  the 
acceptance  of  the  bond  for  payment  of  the  legacy,  had  not  totally 
destroyed  the  nature  of  it.  . 

So  in  the  case  of  Ooodwyn  v.  Ooodwynj{u)  a  man  bequeathed 
20{.  to  his  daughter.  The  executor  entered  into  a  bond  of  401.  to 
the  daughter,  lor  payment  of  the  legacy  according  to  the  wilL  The 
daughter  married,  and  her  husband  sued  the  executor  in  the  Spiri- 
tual Court  as  for  a  legacy.  The  executor  pleaded  payment  accord- 
ins  to  the  bond  :  and  because  the  Ecclesiastical  Juage  would  not 
allow  the  plea,  the  executor  brought  a  prohibition  surmbing  the 
above  facts.  A  consultation  was  moved  for,  because  the  suit  was 
for  a  legacy ;  and  it  was  urged  that,  although  the  executor  pleaded 
payment,  which  was  not  allowed  in  the  Spiritual  Court,  yet  he 
ought  to  have  a  prohibition^  because  payment  was  a  good  plea 
there,  and  if  the  Judge  would  not  allow  it,  the  party  might  appeal 
to  the  superior  Judge  ;  and  that  if  a  prohibition  should  he  suffered 
to  go. in  this  case,  the  Spiritual  Court  would  try  nothing.  But  it 
was  held  by  Gauodj/y  JPsnner,  and  YeHvertony  J.'s,  that  the  surmise 
was  good ;  for  the  executor,,  by  his  entering  into  a  bond  to  the 
daughter  for  payment  of  the  legacy,  had  extinguished  the  legacy, 
and  nad  made  the  201.  ^iven  by  the  will  a  debt  merely  at  common 
law,  and  not  suable  in  tne  Ecclesiastical  Court. 

But  although,  as  we  before  observed,  no  action  at  law  lies  against 
the  executor  for  a  recovery  of  a  general  legacy,  yel,  if  the  legacy 
be  ^[>ecifiCi  whether  of  a  chattel  real  or  personal,  and  the  executor 
has  aeeented  to  the  bequest,  the  legal  interest  vests  absolutely  in  the 
legatee,(t;)  and  the  action  lies  against  the  executor  for  the  recovery 
of  the  specific  chattel  bequeathed. 

In  Chamberlain  v.  CAiim&ertein,(t&)  TAomc»  Chamberlain  made 
his  wife  executrix,  and  bequeathed  a  lease  to  her  for  life ;  remainder 
to  his  son  for  life ;  remainder  to  his  first  son  and  his  heirs  male. 
The  wife  asset) ted,  and  died,  having  made  Crqft  her  executor. 
There  being  a  deficiency  of  assets,  a  question  arose,  if  Crf^  could 
sell  the  lease :  and  Lord  Keeper  Finch  declared  he  should,  notwith- 
standing the  assent.  But  that  if,'  after  such  assent,  /.  Chamberlain 
the  son  had  sold  the  lease  to  a  third  person  bona  fide^  this  had  de- 
feated the  creditors ;  for  this  had  been  a  good  title  at  law,  and  the 
purchaser  should  not  be  defeated  by  this  trust  for  creditors;  the 
Lord  Keeper  thereby  admitting,  that  by  the  assent  of  the  executrix, 
the  term  vested  in  the  legatee. 

In  Bustard  v.  SiuMgX^)  ^^^  bequeathed  goods  to  A.  and  B,  the 
executor  assented  to  the  legacy,  and  afterwards  Jl.  died  i  and  the 
executor  of  A.  sued  in  the  Spiritual  Court  for  A?s  share ;  thejrebeing 
no  survivorship  in  such  case  by  the  laws  ecclesiastical.  A  prohibi- 
tion was  granted  upon  demurrer  tad  argument:  for,  by  the  assent 

(u)  Ydv.  39.  and  see  Cuband  ▼.  DetOMbury^  8  Mod.  337.  wherein  Gardner*^ 
case  is  denied  to  be  law. 

[v)  Paramour  y.  Yardley,  Plowd.  Rep.  539.  4  Co.  28. 
Iw)  I  Cha.  Ca.  S56.  cited  3  East,  125.  per  Lawrence,  J. 
[op)  ILev.  Z  part^  309. 
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of  the  executor,  the  interest  was  vested  in  the  legatees,  and  became 
a  chattel  governable  by  the  rules  of  the  common  law. 

In  Young  v.  Holme8^{y)  lessee  for  years  bequeathed  the  term  to 
John  Holmes  his  executor  for  life,  paying  501.  to  J.  S.  remainder 
over  to  the  lessors  of  the  plaintiff.  The  executor  died,  and  his  ex- 
ecutrix entered  for  the  residue  of  the  term,  and  possessed  her- 
sitf  of  the  lease.  It  was  contended  and  admitted  by  Lord  Parker j 
C.  J.  that  Holmes  took  the  lease  as  executor  and  not  legatee,  and 
that  the  remainder  was  not  executed,  and  that  proof  of  special  as- 
sent was  necessary ;  .which  being  proved  by  payment  of  the  bOL 
charged  upon  the  term,  verdict  was  given  for  the  plaintiff. 

In.  Doe  V.  Gtiy,(z)  in  ejectment  for  a  leasehold  house  and  premi- 
ses in  Grosvenor-streeti  in  the  parish,  &c.  it  appeared  that  the  lea- 
ser of  the  plaintiff  claimed  the  premises  in  question  under  a  bequest 
of  the  lease  thereof  from  Mary  Guy^  to  whom  the  defendant  was  exe- 
cutor ;  that  soon  after  the  death  of  the  testatrix,  which  was  in  January 
'  1 802,  upon  Lord  Say  and  Sale's  application  to  the  defendant  to  deliver 
up  the  possession  of  the  house,  he  returned  for  answer  by  letter^  that 
it  was  not  convenient  to  him  to  remove  before  AKchaebnas  then 
next,  at  which  period,  but  not  before,  he  was  willing  to  resign  it 
By  a  subsequent  letter,  the  defendant  informed  the  lessor,  that  he 
was  ready  to  resign  the  house  on  the  25th  of  April,    This  was  raled 
by  Lord  EUehborough,  C.  J.  at  the  trial,  at  the  sittmgs  at  ^f^^/tmn- 
sler^  to  be  evidence  of  the  defendant's  assent  as  executor  to  the  be- 
quest. But  it  being  contended  further,  upon  the  authority,  of  Deei#  v. 
Strult^{a)  that  no  action  at  law  would  lie  to  recover  a  legacy,  which 
was  in  substance  the  case  here,  a  verdict  passed  for  the  plaintiff, 
with  liberty  for  the  defendant  to  n^ove  the  Court  to  set  it  aside,  and 
enter  a  nonsuit.    A  rule  nisi  was  accordingly  obtained  for  this  pur- 
pose.   The  rule  was  dismissed  in  the  following  term :  Lord  Ellen* 
borough,  C.  J.  in  the  c6urse  of  his  judgment  observing,  "  The  ques- 
tion of  a  specific  legacy  assented  to  by  the  executor  was  not  before 
the  Court  in  Deeks  v.  Strutt^  but  whether  the  law  would  raise  an 
implied  promise  on  proof  of  an  acknowledgment  of  assets  by  the 
executor,  so  as  sustain  an  action  against  him  for  an  annuity,  paya- 
ble out  of  the  general  funds  of  the  testator.    But  it  never  could  be 
doubted,  but  that  at  law  the  interest  in  any  specific  thing  bequeath- 
ed vests  in  the  legatee  upon  the  assent  of  the  executor.    If  it  should 
afterwards  appear  that  there  is  a  deficiency  of  assets  to  pay  credi- 
tors, the  Court  of  Chancery  will  interfere,  and  make  the  legatee  re- 
fund in  the  proportion  required.     It  makes  no  difference,  whether 
the  bequest  be  of  a  personal,  or  real  chattel :  but  according  to  the 
doctrine  laid  down  in  the  cases  cited  of  Paramour  v.  Yardly,  and 
Young  V.  HolmeSy{b)  and  the  passage  from  4  Rep.  28,  the  assent  of 
the  executor  once  given  to  a  specific  legacy,  vests  the  interest  at 
law  irrevocably ;  and  this  is  not  broken  in  upon  by  any  subsequent 
case.     Now  here  was  ample  evidence  of  an  express  assent  by  the 
executor ;  for  he  appointed  a  certain  day  for  giving  up  the  posses- 
sion of  the  house  to  the  lessor  of  the  plaintiff;  and  therefore  the 
latter  is  entitled  to  recover."    Lawrence,  J.  after  citing  Duppa  v. 
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Strange,  69.  (z)  3  East,  12a  (a)  Supra, 

Plowd.  Rep.  539.     1  Stra.  70. 
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M(nfOf{c)  Saunder^s  caBe,(d)  Chamberlain  v.  Chamberlain^  and  Bub- 
lard  V.  Stukelyy{e)  continued,  ''But.  Barton's  ca8e,(/)  which  came 
on  to  be  argued  on  a  demurrer  to  the  prohibition,  appears  to  dis- 
tinguish between  the  case  of  a  general  and  specific  legacy;  inas- 
much as  it  appeared  by  the  suggestion  that  the  executors  had  con- 
sented to  take  as  legatees;  and  1^  this  mean,  the  property  vested  in 
them  as  legatees,  and  was  aUered  ttom,  what  it  was  when  they  were  m- 
ecutors ;  for  when  they  were  executors,  one  might  have  granted  away 
all  the  goods,  but  after  taking  as  legatees,  one  could  grant  but  a 
moiety.  And  it  is  added,  when  a  certain  thing,  as  a  horse,  or  cow^ 
is  devised,  as  soon  as  the  executor  assents,  the  property  vests  in  the 
legatee,  and  he  may  have  an  action  at  common  law  for  the  recovery 
of  the  thing ;  and  therefore  differs  from  the  case  in  2  Roll.  Abr. 
301,  for  that  was  for  a  legacy  for  which  the  common  Law  gives  no 
remedy.  That  must  be  understood  to  mean  a  Ugacy  payable  out 
of  the  general  funds  of  the  testator ^  in  contradistinction  to  a  legacy 
of  a  specific  thing.  Le  BlanCj  J.  said ;  ''It  is  admitted,  that,  upon 
the  old  authorities,  there  is  no  doubt  of  the  plaintiff  V  right  to  re- 
cover, unless  they  have  been  ovef-ruled  by  the  case  of  Deeks  v. 
StnUt.  But  that  never  could  have  been  in  the  contemplation  of 
the  Judges  there ;  because  it  formed  a  ground  of  objection  with 
them  to  the  action,  that  it  was  a  novel  attempt,  to  contend  that  the 
law  would  raise  an  implied  aissumpsit  against  an  executor,  merely 
from  the  possession  of  the  assets.  They  thought  that  it  would  not : 
and,  in  discussing  that  point,  they  showed  the  inconvenience  which 
would  result  from  extending  the  law  in  that  respect  further,  than  it 
had  been  carried  before." 

In  Williams  v.  Lee,{g)  a  specific  legacy  having  been  bequeathed 
to  the  defendant,  who  applied  to  the  plaintiff  (the  executor,)  and 
who  asseiited  to  the  legacy,  but  delayed  to  deliver  it,  the  defendant 
broujght  an  action  of  trover  for  the  legacy,  consisting  <^  several 
specific  things  mentioned  in  the  will,  and  had  a  verdict  and  2001. 
damages.  The  bill  was  filed,  in  order  to  set  aside  the  verdict  and 
judgment  at  law,  as  obtained  against  conscience.    The  defendant 

1)leaided  the  verdict  and  judgment  at  law.  Lord  Hardwickej  C.  al- 
owed  the  plea,  observing  in  the  course  of  his  judgment,  "It  is  very 
extraordinary  if  a  legatee  must  in  every  instance  bring  a  bill  in  this 
Court  for  the  recovery  of  a  legacy  against  an  executor ;  for,  though 
it  is  said  by  the  plaintiff's  counsel,  that,  after  a  testator's  debts  a^e 
paid,  the  residue  vests  in  an  executor,  and  the  legatee  is  not  entitled 
to  it  at  law,  yet  after  an  executor  has  assented,  an  action  for  trover 
will  certainly  lie  for  a  legacy."(A) 

Trover  is  founded  in  the  property  of  the  plaintiff,  who  must  also 
have  the  right  of  possession  as  well  as  of  proper^,(i)  both  these 
rights  must,  therefore,  concur  in  the  legatee  of  the  specific  partofiol 
chattel,  in  order  to  entitle  him  to  this  species  of  remedy  for  the 
recovery  of  his  legacy. 

In  the  instance  of  a  specific  real  chattel,  the  cases  before  stated 

(c)  1  Saund,  278.  (d)  5  Rep,  1%  b.  (0  Ubitufira. 

(/)  Frecni.  K.  B.  &  C.  P.  Rep,  289.  {g)  3  Atk.  223. 

Ui)  See  also  Coo/k^v.  77tom/<m,  3  Bra  C.  C.  98.  stated  n0ra»  Vol,  I,  p.  595. 
(i)  Pyne  v.  Dor^  1  T,  R,  56.     Gordon  v,  Harfier,  7  ib.  9. 
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show  that  where  the  action  lies  at  law,  ejectmeot  u  the  proper 
remedj. 

It  was  decided  in  the  case  of  JSPi€kolBon  v.  Shirmant{k)  that  aa 
action  on  the  can  will  not  lie  for  a  general  legacy.  The  cases  cited 
below(l)  are  early  authorities,  wherein  it  is  stated,  that  an  action  of 
debt  or  on  the  case  will  lie  for  money  tharged  ^pon  land ;  but  it 
would  seem  that  the  reasoning,  upon  which  the  case  of  Deeke  v. 
StnUt  was  decided,  is  equally  applicable  to  those  authorities,  and 
would  over-rule  them. 

Sect.  III.  Of  the  jurisdiction  of  the  Courts  in  the  interpreta- 
tion of  testamentary  dispositions, 

A  very  few  observations  will  suffice  upon  this  subject  Each  Court 
in  which  a  legacy  is  recoverable  must  of  course  have  the  power  of 
interpreUng  the  effect  of  the  gift  in  question ;  and  in  the  adminis- 
tration of  this  iMranch  of  jurisprudence,  it  is  of  the  utmost  impor- 
tance, with  a  view  to  uniformity  of  decision  in  all  Courts  taking 
cognizance  of  questions  of  property,  that  there  should  be  well- 
established  maxims  in  the  interpretation  of  written  instruments,  as 
to  the  legal  import  and  effect  of  technical  expressions ;  and  that 
such  rules  of  constructions,  like  other  rules  of  property,  should  be 
recoffnised,  and,  as  far  as  practicable,  adopted  by  those  Courts,  whe- 
ther m  the  exercise  of  their  exclusive  or  concurrent  jurisdiction. 

The  importance  and  necessity  of  this  uniformity  has  been  long 
felt  and  repeatedly  insisted  on  by  great  authorities  ;(m)  and,  indeed, 
does  professedly,  an4  in  every  case  should  practically  regulate  the 
determinations  of  Courts,  having  jurisdiction  m  questions  of  property. 
The  well-known  maxim  of  E^piiUae  eequitur  legem  is  founded  upon 
this  principle,  and  we  accordingly  find  it  governing  the  Courts  of 
Equity  in  the  construction  of  a  large  proportion  of  bequests  of  per- 
sondty,  at  well  as  of  devises  of  real  estate  ;  and  in  which  trusts  are 
subjected  to  the  same  rules  which  govern  legal  estates. 

The  principle  is  further  recognised  in  a  practice  of  frequent  re- 
omrrence,  namely,  that  of  sending  a  case  out  Chancery  for  the  opi- 
nion of  the  Judges  of  the  Courts  of  Common  Law.  This  continually 
happens  in  causes  originating  in  the  Court  of  Chancery,  as  coming 
under  some  one  of  its  branches  of  peculiar  jurisdiction,  and  in  which 
a  question  of  mere  law  arises ;  as,  for  instance,  whether  the  words  of 
the  devise  or  bequest  give  a  limited  or  an  absolute  interest  in  the 
subject  of  disposition.  In  such  cases  the  Court  refers  the  matter  to 
the  opinion  of  the  Judges  of  the  Courts  of  King's  Bench  or  Common 
Pleas,  upon  a  case  stated  for  that  purpose.  This  rests  entirely  with 
the  discretion  of  the  Court,  which  will  not  send  a  case  to  a  Court 
of  Law  at  the  suggestion  of  the  heir,  if  the  construction  is  clear.(fi) 

In  unison  with  the  anxiety  of  the  Courts  to  preserve  uniformity  of 
decision  in  all  questions  of  construction  of  wills,  as  in  rules  of  pro- 

(k)  Sir  Thomas  Raym.  Rep.  23.    Sid.  45.  S.  C. 

(/)  AnonymotUf  6  Leach's  Mod.  Rep.  27.  per  Holt*  lb.  IL  p.  91.  Emter  v.  Jwif 
Holt's  Rep.  419.  JameB  v.  Semmeru,  2  H.  Black,  213.  3  Lord  Raym.  937 ;  lee 
9\mo Du/t/iay,  Mayo,  1  Saund.  278. 

(m)  See  Mr.  Justice  Yates  and  Sir  W.  Blackstone's  arguments  in  Ferrin  v.  Biake 
Coll.  Jurr.  VoL  L  p.  383.    Harg.  Jur.  Excr.  Yd,  IIL  p.  387. 

(n)  Muddle  v.  Fry.  6  Mad.  270. 
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general  follow  the  t^i6  of  the  Civirl  Law,  because  personal  legaqies 
are.  properly  cognizable  in  the  Ecclesiastical  Court ;  and  have  con* 
sidered  themselves  bound  to  follow  the  rules  of  that  Court,  to  which 
the  jurisdiction  properly  belonged ;  so  that  -in  all  probability  the 
construction  of  the  Court  of  Equity  would  correspond  with  that  of 
the  Ecclesiastical  Court,  had  the  case  supposed  originally  galled  for 
the  interpretation  of  the  ]atter.(p) 

But,  were  the  case  otherwise,  although  the  Court  of  Arches  must, 
be  considered  as  possessing  original  jurisdiction  in  all  cases  of  lega« 
cy,  yet  the  importance  of  uniformity  in  the  construction  of  testamen- 
tary dispositions  of  personal  property,  as  well  as  in  devises  of  real 
estate,  would,  it  is  conceived,  be  acknowledged  and  acted  upoii  by 
the  Spiritual,'  as  Well  as  •by  the  Temporal  Courts,  it  being  of  equal 
consequence  to  the  commuifity,  that  rules  of  property  should  be  uni- 
formly estabfished,  whatever  may  Jiappen  to  be  the  nature  of  the 
jurisdiction  or  form  of  procedure  of  the  various  Courts,  by  which  such 
questions  are  entertained. 

(o)  For  decisions  upon  constroclion  of  bequests  to  next  of  kin  and  relations,  see 
chap.  II.  8.  5,  6*  (/^)  3  Atk.  333 ;  tee  VdL  I,  p.  375,  386,  432,  434. 


VOL.  II. 


3Z 


I  . 


INDEX  OF  CASES. 


The  Roman  Numerals  refer  to  the  Volumes,  and  the  Arabic  Figures  to  the  Pafees. 

•       , : 1 

N.  B.  When  the  references  to  a  case  exceed  one,  the  number  of  the  pages  therein 
it  is  itateJ  at  length,  or  disctt^sed,  is  within  brackets,  thus  (  .  ), 

V  always  fidlows  the  name  oi  the  Plaintiff 


A. 

Abbott  V  Massie,  i.  (147)  (522) 

Abbott  V  Abbott,  IL  463 

Abney  v  Miller,  i.  248  (250)  (251) 

253. 
Abraham  v  Alman,  ii.  308 
Acherley  v  Vernon,  ii.  185.   191 

193.  196.  (199)  200.  296 
Acketrman  t;  Burrows,  ii.  267 
Ackroyd  v  Smithson,  i.  (332)  340 

ii.  (S67)  264 
Ackworth  v  Ackworth,  ii..69 
Acton  V  AetoD,    i.  150.  (183)  255 
Adams  v  Gierke,  ii.  330 
1;  Lavender,  L  (599)  ii.  (45) 

52.  96     ' 

V  Meyrick,  i.  475. 

Adamson   t;  Armitagei    ii.     295 

(332)  •. 

Addis  t;  Clement,  ii.  (337,)  338, 

339,  340 
Adie  V  Fennilleteau,  i.  618«  ii.  345 
Aialabie  v  Rice,  i.  524.  (536.) 
Albans,  Duke  of,  t;  Beauclerk,  ii. 

24,  (25,)  26 
Alcock  V  Sparhawk,  i.  450 
Aldrich  v.  Cooper,  i.  e$9.  636 
Aldridge  v  Lord  Wallscourt,  i.  469 
All  Souls  College  v  Coddrington, 

i.  189 
Allen  V  Backhouse,  i.(235,)  236 
Alien  V  Callow,  30 

V  Poulton,  ii.  407 

AUeyn  v  Alleyn,  ii.  264.  ii.  (48) 
Alsager  v  Rowley,  i.  231 
Altham's  Case,  i.  147 
Alton  V  Medlicot,  i.  (157)  (287) 
Amesbury  v  Browii.  i.  446 
Amos  V  Horner,  i.  556. 
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vol.  ii.  398 
29  Car.  2.  c.  20,        -^  -  -    vol.  ii.  451 

29  Car.  2.  c.  30,         -  *•  -    vol.  i.  92 

WILLIAM  AND  MARY. 

3  &  4  Will.  Mary,  c.  14,      -  -    vol.  i.  139 

3  Will.  Sl  Marjr,  c,  14,         -  -    vol.  i.  638. 650 

5  Will.  &>  Mary,  c.  20,        -«  •    vol.  i.  566 
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WILLIAM  III. 

9  &  10  Will.  3.  c.  32,  -  -    Tol.  i.  44 

ANNE. 

3  &.  3  Anae,  c.  11,    -         •  -    vol.  ii.  123 

GEORGE  L 

1  Geo.  1.  Stat.  2.  c.  IS.  s.  8.  -    vol.  i.  44 

6  Creo.  1.  c.  27.  8.  3,  -  -  -    vol.  i.  44 

11  Geo.  1.  c.  18.  8.  17,  -  -    voL  ii.  435 

GEORGE  II.  * 

9  Geo.  2.  c.  36,         -  -  -    vol.  i.  643,  647. 648.  vol.  ii, 

99.  104  to  140.  153. 
14  Geo.  2.  c.  20. 8.  9,  -  -  -    vol.  ii.  496 

20  Geo.  2.  c.  28,  -  -  -     vol.  ii.  148 

24  Geo.  2.  c.  6,  -  -  -    vol.  i.  44  . 

43  Geo.  2.  c.  107,        -  -  -    vol.  ii.  122 

GEORGE  III. 

19  Geo.  3.  c.  23,  -  -       .     -    vol.  i.  646 

20  Geo.  3.  c.  28,  -  -  -    vol.  i.  601.  604 
23  Geo.  3.  c.  58.  s.  8,  -          -            -    vol.  i.  BOl 

29  Geo.  3.  c.  51,  -  -  -  vol.  i.  601 

31  Geo.  3.  c.  32,  -  -  -  vol.  ii.  103 

36  Geo.  3.  c.  52,  -  -  -  vol.  i.  26.  597. 601. 602.  605, 
,                                                      606.  60r.  608. 

38  Geo.  3.  c.  89,  -  -  -  vol.  i.  568 

39  Geo.  8.  c.  73,  -      .   -  -  vol.  i.  602 

40  Geo.  3.  c.  98,  -  -  -  voh  ii.  373 

42  Geo.  3.  c.  d9.  8.  4,-         .-  -     vol.  i.  602 

43  Qeo.  3.  c.  107,        -  -  -    vol.  ii.  122-3 

43  Geo.  3.  c.  108,       -  -  -  vol.  ii.  124 

44  Geo.  3.  c  98,         -  -  -  vol.  i.  601 

45  Geo.  3.  c.  28,         -  -  -  vol.  i.  601,  602, 603 
45  Geo.  3.  c.  84.  s.  3,  -  -  -  vol.  ii.  124 

45  Geo.  3.  c  101,  ...  vol.  ii.  105.  126 

48  Geo.  3.  c.  149,  -    .      -            -  vol.  i.  601.  603,  604.  506 

55  Qeo.  3.  c.  184,  ...  vol.  i.  373.  601,  602 

55  Geo.  3.  c.  192,  -          -         '   -  vol.  ii.  406 

GEORGE  IV. 

3  Geo.  4.  c.  9,  -  -  -     vol.  i.  619 
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A 
ABATEMENT,  ^ 

of  specific  legacies,  i.  253. 
not  till  the  general  assets  exliaasted,  t&.  . 

between  legatees  of  tbe  same  chattels  where  the  proportion  of 

the  last  legatees  is  or  is  not  xesidiiaijr,  tfr. 
between  devisee  of  freehold  and  specific  l^patees  of  chattels,  254* 
of  legaciea  in  part  specific  and  in  part  general,  255. 
of  general  legacies,  283.  286.  /       . 

residuary  legatee  cannot  call  upon  general  legatees  to  abate,  i. 
'  ^  284. 
liability  of  testator's  heir  to  abate  or  contribute  in  respect  of  lands 

accruiiig  by  lapse,  285. 
of  the  claims  of  certain  general  legatees  to  exenaptton  from  abate- 
ment, 286.  '  . 
where  their  legacy  is  mere  bounty,  286,  287. 
legacies  to  servants  must  abate  with  other  general  legatees,  287. 
so  also  legaQies  to  charities,  ib. 
so  legacies  to  executors,  288.                             .        - 
so  also  to  creditors  whose  debts  iiad  been  compounded,  i&. 
so  also  annuities,  289. 
so  of  money  to  be  laid  out  in  land,  ib.  . 
so  legacjr  kt  maintenance,  &c.  290. 
so  legacies  for  mourning  or  mourning  rings,  ib. 
so  also  for  erecting  or  ornamenting  monument,  i6. 
instances  of  intentioki  apparent  to  give  some  general  i^egateei 

priority,  ifcc.  292. 
legacy  when  founded  on  valuable  consideration,  does  not  abate 

with  voluntary  legacies,  297. 
nor  when  legacy  is  on-  condition  to  relinquish  a  benefit, -ib. 
how  legacies  of  stock  abate,  298. 
ABROAD, 

artificers  going  abroad,  dto.  cannot  take  legacy*,  i.  44* 

person  abroad  not  heard  of  for  a  length  of  time,  presumed  dead, 

601. 
when  the  fact  of  death  of  one  abroad  is  doubtful,  legacy  nay  be 
'  paid' into  the  Bank,  &c.  ib. 
ABSOLUTE  INTEREST.    See  Construction.    Limxtatioi^ 
ACCOUNT.     See  Balance. 
ACCOUjNT,  FINAL. 

when  to  be  made,  up  by  executor  at  Stamp  Office,  i.  606. 
ACCRUER.    Sec  bAPSE. 
where  shares  of  legacies  accruing  lapse,   though  the  original 
shares  survive,  i.  336. 
VOL*  II.  4  D 
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ACCRUER— ccm^inuecf. 
survivorship  of  accruing  shares,  ii.  286. 
when  legacies  distincX,  ib. 
wheo  composing  an  aggregate  fund,  289* 
ACCUMULATION, 
bequests  of  personalty  upon  trusts  for,  ii*  373. 
when  void  for  the  excess,  and  when  void  in  fo^o,  374y  375. 
ACCUMLATIVE  LEGACIES.    See  Repetition. 
what,  ii.  17. 
when  two  legacies  by  same  instrument  of  unequal  amoual  ire 

given,  the  latter  is  accumulative,  18. 
so  when  given  simpliciter  by  different  instruments,  whether  of 

equal  or  unequal  amount,  19,  20. 
so  whea  the  legacies  are  not  ejusdem  generis^  23.. 
so  where  a  tUfferent  or  additional  motive  given,  94. 
secuSf  where  the  second  instrument  contains  intrinsic  evidence 

that  the  legacies  therebv  given  are  substitutional,  26. 
parol  evidence  inadmissible  to  rebut  presumption  of  accomttlative 

legacies,  35. 
ACTION  AT  LAW, 
does  not  lie  for  a  general  legacy,  ii.  539. 
aecuSi  after  assent  given  for  a  specific  legacy^  544. 
when  legatee  alters  the  nature  of  hie  demand  by  changing  it  into 

a  debt  or  duty,  he  may  bring  his  action,  540. 
ACTION  ON  THE  CASE, 
does  not  lie  for  a  general  legacy,  ii.  541. 
nor,  it  should  seem,  for  money  charged  on  land,  ib. 
ADDITIONAL  LEGACIES.    Su  Charge  accuiiulative.    Lega- 
cies. 
when  ^iven,  if  land  produce  a  certain  sum,  the  heir  will  be  en- 

tied  if  it  produce  less ;  and  the  proceeds  will'  not  be  applicable 

pro  raid  to  pay  the  legacies,  i.  350« 
to  be  paid  as  the  principal  or  original  legacy,  i.  586. 
so  where  principal  legacy  is  free  from  legacy  duty,  the  additional 

legacy  likewise  free,  587. 
ADEMPTION, 
6(  specific  legacies,  i.  237. 

,  of  ^ockf  238. 

not  adeemed  when  the  stock  is  altered  by  act  of  law,  240. 

nor  when  changed  by  fraud,  or  without  testator's  authority,  tft. 

nor  by  a  mere  change  or  transfer  into  other  names,  ifr. 

of  specific  legacies  of  d^te  or  securities,  242. 

exceptions  to  rule  of  abatement  in  cases  of  debts,  <&c.  245. 

of  necific  legacies  of  goods,  ib. 

pledge  of  ffoods  no  ademption,  248. 

mere  republication  of  will  ineffectual  to  revive  adeemed  specific 

legacy,  ib. 
renewal  of  partnership  and  alteration  of  shares,  no  ademption,  ib. 
of  leases  for  years,  249. 
by  renewal  of  leaseholds  for  lives,  253.         • 
of  general  legacies,  256. 
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when  given  by  parents  as  portiont  to  chihfaren,  257.  . 

advancement  on  marriage  prim&facWi  an  ademption  of  a  legacy 
given  to  the  ekikl  by  will,  tfr. 

Bbr  will  slight  circumstances  of  difference  between  the  portion 
and  legacy  rebut  the  presumption  of  ademption|259. 

but  Mecaa  where  the  difference  is  great,  261. 

or  the  advancement  and  legacy  not  ^'nsdeni  generiSf  ib. 

or  the  advancement  contingent,  262. 

or  given  in  lieu  of  a  right,  «6. 

or  where  the  legacy  is  of  a  residue,  869w 

or  the  advancement  for  life,  and  the  legacy  absolute ;  unless,  per-^ 
hapS|  when  the  capital  is  settled  upon  the  issue  of  the  child 
taking  for  life,  264. 

of  ademption  by  advancement  when  legatees  strangers,  265. 

when  purpope  of  advancement  and  legacy  the  same,  ib.' 

secM,  where  the  payment  is*^  a  gift,  and  not  advancement,  ib. 

or  the'^urposes  different,  266. 

in  general,  adrancement  by  a. stranger  no  ademption,  unless  con- 
trary intention  appear,  ib. 

but  where  testator  is  in  loco  parentis^  the  rule  otherwise,  268. 
ADOPTED  CHILDREN,  or  those  towards  whom  the  testator  has 

placed  hiiBself  in  loco  parentis.     See  Interest.    Ademption. 
ADULTS.     5ee  Interest.  .  • 

election  by,  how  compellable,  ii.  430. 

not  entitled  to  interest  before  principal  of  legacy  due,  201. 
ADVANCEMENT, 

of  part  of  the  principal  to  minors  not  good,  unless  authorized  by 
the  will,  without  the  sanction  of  the  court,  i.  591-3. 

but  payment  of  such  of  the  interest  as  the  court  idlows  for  main- 
tenancy,  good,  592. 

by  a  testator  in  his  lifetime  to  a  stranger  legatee,  not  an  ademp- 
tion of  legacy,  but  accumulative,  265-6. 

by  a  parent  in  his  lifetime,  a-  satisfaction  of  a  debt  due  to  his 
x^hild,  ii.  59. 

testoonentary  provision  considered  an  advancement  in  parent's  life- 
time, 88. 

aecuSj  of  a  distributive  share  on  intestacy,  91. 

Where  interest  given '  for  education  sum  in  advancement,  with 
consent  of  person  in  remainder,  allowed,  210. 
ADVERTISEMENT, 

legatees  not  deprived  of  their  legacies,  by  not  claiming  them 
within  time  limited  by  advertisement  un^er  a  decree,  i.  611. 
AGENT, 

when  the  fund  is. in  the  court,  payment  will  be  ordered  to  a  per- 
son duly  authorized,  i.  589. 
ALIEN, 

legacy  to  alien  friend  good,  i.  45. 

but  not  to  alien  enemy,  ib: 
AMBIGUITIES. 

latent  in  a  will  explained  by  parol  evidence,  i.  132,  271. 

raised  by  parol  evidence,  141. 
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patent  ambiguities  not  to  be  eKplaiaed  by  ptrol  etidenee,  148« 
•AND'  CONSTRUED « OR,'  ii.  293, 
ANNE'S  (QUEEN)  BOUNTY.    See  Chawtabm:  Uase. 
ANNUITIES.    See  Specific  LECACixi.    liNrrBBBsr. 

annuities  charged  upcMi  personal  estale,  not  specific  legacies^  i. 

157. 
annuities  have  so  preference  in  abatement  oyer  general  legacies, 

289. 
a  gross  sum  directed  to  be  sunk  in  annuity,  vests  in  legatee  at 
testator's  deaths  and  he  is  entitled  to  have  the  grooi  snai,  427. 
first  payment  of  annuity  due  at  the  end  of  a  year  firom  testator's 

death,  d69. 
aecuSy  as  to  the  interest  of  a  gross  sum  as  an  annuity,  ib. 
no  apportionment  of  annuities  as  between  the  first  taker  and  the 

person  in  remainder,  t6. 
annuity  legacies,  how  stamp  duty  thereon  pay^le,  d02« 
interest  on  annuities,  whether  payable,  ii.  185. 249. 
wh^i  secured  by  bond,  no  interest  recoverable  beyond  amount  of 
penalty,  25K 
APPEAL.    See  Delegates. 
APPOINTMENT.    Sec  Issue. 
Power  of,  its  efiect  in  vesting  and  devesting  legacies,  i.  4S0. 

\ in  confining  the  words  *  without  issue,'  ii.  372. 

APPORTIONMENT, 
of  an  annuity  on  dividends  not  in  general  allowed^  as  between  te- 
nant for  life  and  person  in  remainder,  i.  589. 
aecus^  when  given  for  maintenance,  by  parent,  ib. 
APPRENTICE, 
legacy  for  putting  iesatee  out  as  apprentice  vested,  i.  430.  ii.  342. 
so  to  a  legatee  aAer  his  apprenticeship,  i.  377. 
legacy  f<Mr  an  apprentice  fee  deemed  by  an  advenceoMnt  &r  thai 
purpose,  by  testator,  i.  265. 
APPROPRIATION.    See  Exoneration. 
of  legacies  of  money  or  stock,  i.  61 1. 

[>robable  rules  respecting  appropriation,  t&. 
egatee's  rig^t  to,  where  the  legacy  is  vested,  612. 
when  contingent,  ib. 
when  the  appropriation  in  paUf  executors  or  trnstees  responsible, 

unless  it  be  made  as  the  Court  would  have  directed,  616. 
efiect  of  appropriation  on  the  fund  itself,  618. 
APPURTENANCES, 

construction  of  the  word,  with  reference  to  plate,  ii»  349. 
ARREARS, 

when  they  do  not  pass  by  bequest  of  a  debt, -i.  241. 
ARTICLES.     Sete  Satisfaction. 
ASSENT  OF  EXECUTOR.    See  Action  at  Law. 
the  necessity  and  efiect  of,  i.  565. 

interest  of  legatee  before  assent  to  legacy  given,  and  the  conse- 
quences of  legatees  taking  without,  566. 
by  whom  assent  to  be  given,  567. 
assent  of  one  of  severd^  executors  good,  ib. 
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ASSENT  OF  EXECUTOR— Cofi<imiait 
assent  of  bunband  wKose  wife  is  exeeotris,  good,  5$8. 
what  amcNuits  to  good  assent,  ib, 
when  legacy  is  given  to  executor,  569. 
when  to  persons  (aot  exectitors)  in  soecessioD,  670. 
when  a  life  interest  is  given  to- the  execsrtor,  ifr. 
of  implied  assent^  571 .  573. 
of  conditional  assent,  573. 
of  retracting  assent,  574*1 
ASSETS.     See  Lien.  Mortgage. 
genera]  most  be  exhaosted  befiMre  the  specific  legaeie*  abate,  i.  253. 
right  of  executors  to  pledge  mortgage  or  sell  specific  assets,  298. 
unless  by  collusion  or  fi^aud  between  them  and  mortgagee  or  pur- 
chaser, 302.       « 
marshalling  of  assets,  620. 

Courts  of  Equity  will  not  marshal  real  and  personal  assets,  in  or- 
der to  preserve  a  legacy  to  legatee  dying  before  time  of  pay- 
ment, 435. 
where  real  estate,  charged  with  paymrat  of  debts,  622. 

'. of  legacies,  624-5, 

where  some  legacies  effectually  charged,  others  not,  625. 
where  real  estate  charged  with  debts  wd  legacies;  626. 
where  real  estate  not  charged,  but  devised  and  subject  to  a  spe- 
cific lien,  627.  630. 
where  real  estate  not  charged,  b«U  subject  to  a  specific  lien,  de- 
scends, 630. 
right  of  heir  and  devisee  to  have  personal  estate  applied  in  dis- 
charge of  real  estate,  Imt  not  to  defeat  legatees,  630. 
where  real  estate  charged  neither  with  debts  nor  legacies,  but 

subject  merely  to  a  general  lien,  descends,  6^5. 
assets  not  marshalled  in  such  case,  where  real  estate  devised,  636. 
quare,  whether  exception  in  favour  of  a  specific  legatee,  637. 
to  what  extent  legatees  may  stand  in  the  place  of  specialty  credi- 
tors, 639. 
assets  not  marshalled  in  favour  t>f  legatees,  where  legacies  not  an 
established  claim  distinctly  and  solely  upon  personal  estate,  641. 
nor  in  favour  of  legacies  to  charity,  643. 
when  contribution  between  them  and  next  of  kin,  646. 
equitable  assets,  how  distributable  among  creditors  and  legatees, 
649.  651. 
ASSIGNEES.     See  Bankrupt. 
ASSUMPSIT. 

action  of,  does  not  lie  for  a  general  legacy,  though  formerly  the 
law  otherwise,  ii.  697. 

B- 
BALANCE 

of  account,  construction  of  bequest  of,  ii.  347. 
BANK.    See  Bonusses. 
BANK  ANNUITIES.    See  Bank  Stock. 
BANK  NOTES.     See  Donations  Mortis  Causa. 
considered  as  cash,  and  pass  as  such,  i*  190. 


^ 
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may  pass  by  the  words  'things/ goods,  190. 

when  they  do  not  pass  under  the  words  household  goods,  191-S. 
BANK  STOCK, 

whether  it  passes  under  the  words  securities  for  money,  i.  312. 

leffatee  for  life  of,  entitled  to  increased  diridends,  but  not  to 
Donus  as  increase  of  capital,  ii.  249. 
BANKRUPT, 

where  bankruptcy  held  a  determination  of  legatees  interest,  i.  526. 

where  not,  529. 

assignees  entitled  to  legacy  given  bankrupt  before  certificate,  i.  45. 
BASTARD.    See  Illsgitimats  Childbsn. 
BENEVOLENCE, 

bequest  for  objects  of,  void  for  uncertainty,  ii.  179.  184. 
BLANK, 

where  blank  for  Christian  name  of  legatee  occurs,  parol  evidence 
admissible,  i.  146^7. 

Secus,  where  blank  for  the  entire  name  occurs,  147. 
BLOOD.    S^  Half  Blood. 

import  of  the  words  ^*  relations  by,^  i.  93. 104. 
BOND.     iSee  Action  at  Law. 

does  not  pass  under  a  bequest  of  goods,  i.  190. 

bequest  of  money  secured  on,  172. 
BONUSSES, 

when  they  pass  under  a  specific  bequest  of  the  capital,  i.  218. 
legatee  for  life  of  Bank  stock,  not  entitled  to,  ii.  249. 
BOOKS, 

do  not  pass  under  a  bequest  of  household  furniture,  203. 
BUILDING.    See  Chautablk  Usks« 

C. 

CABINET  OF  CURIOSITIES, 

what  passes  by  bequest  of,  i.  201. 
CAPITAL.     5ee  Partnership. 

title  of  specific  legatees  to,  accrued  between  date  of  will  and 
death  of  testator,  i.  2 1 8. 
CHARGE.     See  Devisee.  Heir.  Vesting.  Parol  Evidence. 
lands  devised  subject  to.     See  Detneee.   Heir.  Conversion. 
devise  to  one  subject  to  charges  repels  the  iN*esumption  of  result- 
ing trust  for  the  heir,  L  343. 
beetle,  where  devised  upon  trust  to  pay  the  charges,  343.  346.  348. 
although  a  legacy  to  the  heir  be  one  of  the  charges,  i.  349. 
although  the  wonis  of  charge  upon  real  and  personal  estate  raise 
a  resulting  trust  for  next  of  kin,  they  will  not  do  so  for  the 
heir,  346. 

of  charging  legacies  on  real  estate  generally,  445. 

when  legacies  efiectual  charges  on  real  estate  by  implication  in 

the  absence  of  express  declaration  to  that  effect,  448. 
in  such  cases  what  words  sufficient,  ib. 
what  not,  454. 

when  debts  and  legacies  mentioned  together,  if  former  an  implied 
charge,  so  also  the  latter,  455. 
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debui  and  legacies  can  only  be  charged  on  real  estate  by  will  duly 
executed  according  to  the  statute,  45&. 

when  will  duly  executed  ccmtains  a  general  charge  of  legacies, 
additional  legacies  by  codicil  duly  executed  will  be  valid 
charges,  ifr. . 

and  the  legacies  by  the  will  may  be  altered  or  revoked,  or  the  per- 
sonal estate  wholly  exempted  by  the  codicil,  456,  457. 

ascM,  where  the  charge  in  the  will  is  not  general,*  458. 

but  «em&Ie,  where  the  will  refers  to  an  unattested  paper  then  in 
existence,  if  such  paper  be  sufficiently  described^  462. 

real  estate  is  discharsed  having  once  borne  the  burthen,  though  the 
money  be  misapplied,  498. 
CHARITABLE  USES.     See  Construction. 

testamentary  dispositions  to,  ii.  98» 

what  are  cliaritable  uses,  100. 

what  testamentary  dispositions  within  the  restrictions  of  the  Mort- 
main Act,  9  Geo.  2,  c.  36,  104. 

money  charged  on  real  estate,  )06. 

produced  by  sale  of  real  estate,  107.^ 

terms  for  years,  108. 

mortgages,  tfr.     ' 

money  given  te  exonerate  lands  in mortmaini  110. 

secured  on  turnpike  tolls,  112. 

poor  and  county  rates,  s6. 

where  the  disposition  within  the  statute  is  preceded  by  a  bequest 
to  particular  objects,  113. 

where  the  objects  of  the  two  bequests  are  not  inseparably  blended, 
former  good,  ib. 

eecuSj  where  inseparably  blended,  115* 

testamentar]^  dispositions  Aot  within  the  Statute  of  Mortmain,  117* 

where  the  direction  to  invest  money  in  real  estate  is  not  impera- 
tive but  discretionary,  117,  lis. 

instances  where  the  direction  is  imperative,  117. 

devises  or  bequests  to  Queen  Anne's  bounty,  not  withia  the  sta- 
tute, 122. 

so  devises  or  bequests  for  promoting  the  building  of  churches^  dec* 
124. 

so  devises  by  freemen  according  to  the  custom  of  London,  125. 

devises  and  bequests  for  the  benefit  of  the  univ^sities,  &c.  126. 

of  real  estate  in  Scotland,  128. 

.    in  Ireland,  129. 

in  the  West  Indies  or  other  colonies,  130. 

so  bequests  of  money  to  be  applied  in  melioration  of  land  in  mort- 
main, ibn 

so  money  given  to  build,  with  direction  not  to  purchase,  136. 

so  produce  of  real  estate  to  be  laid  out  in  erecting  a  monument, 
138. 

of  the  comtructUm  of  charitable  bequests,  and  administration  of 
the  fund,  140. 

when  administration  of  fund  devolves  upon  the  king  by  sign  ma- 
nual, ib. 
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CHARITABLE  USES^  CoiOimieA 

when  by  the  CSoart  of  Chancery,  and  a  acbeme  to  be  laid  before 
the  Master,  144. 

when  the  charitable  fond  is  to  be  administered  ont  of  the  jurisdic- 
tion of  the  Court,  it  will  not  direct  the  distribution,  178,  179. 

of  charitable  dispositions  void  for  uncertainty,  179. 
CHARITY.    iSse  Chabitabi.e  Uses. 

general  legacies,  to,  must  abate  with  others,  i.  S87. 

assets  not  marshalled  in  favour  of,  643. 

contribution  between  them  and  next  of  kin,  where  residue  given 
to  the  former  consists  of  leasehold^  and  mortgages,  646. 
CHATTELS, 

personal,  legacies  of,  when  and  when  not  specific,  r.  150. 

real  may  be  the  subject  of  specific  bequest,  151. 

so  rents  or  annuities  thereout,  152. 

so  gross  sums  charged  thereon,  153. 

so  produce  from  sale  thereof,  154. 

bequest  of"  chattels,"  what  passes  1^,  306. 

whether  bequest  for  life  of  chattels,  qwB  U9U  coMtmiMfto',  gives 
the  absolute  interest,  qu.  30^. 

ofKmitations  of  chattels,  real  and  personal,  ii.  351. 

by  words  importing  an  express  estate  ta,il  to  first  l^atee,  953. 

where  other  wofds  superadded  to  those  of  limitation,  354* 

where  estates  tail  by  purchase  given  to  the  heirs  of  the  body^of 
some,  of  severalle^atees,  355. 

limitations  of  persondty,  by  words  importing  estates  tail  by  impli- 
cation to  first  legatee,  356. 

bequests  of,  to  first  legatee  for  life,  and  to  his  issue  as  purchasers, 
357. 

bequests  of,  executory  as, distinguished  from  executed,  358. 

settlement  of,  as  heir-looms,  360. 

'"  in  words,  which  would  create  executory  devises  of 

real  estate  of  inheritance,  %b» 
CHILDREN,  See  Portion. 

legitimate  children,  legacies  to,  i.  45. 

when  those  living,  at  the  date  of  the  will,  entitled  in  eaekision  of 
those  after  bom,.  46,  47. 

when  afterborn  children  not  exeluded,  46. 

but  courts  of  equity  are  anxious  to  let  in  after  bom  children,  48. 

when  children  living,  at  the  death  of  the  testator,  entitled  in  ex- 
clusion of  those  after  born,  ift. 

unless  where  contrary  intention  apparent,  51. 

child  ffitieiifrefiMifm,  at  testator'sdeath,  considered  to  be  tnesse,52. 

and  entitled  under  the  description  of  children  ^  bora,'*  53.. 

where  children  liring  when  fimd  distributable  aftar  the  testator's 
death,  entitled  in  exclusion  of  thos^  after  bom,  and  where  not,  54. 

when  distribution  directed  upon  legatees  attaining  twenty-one, 
children  bom  after  eldest  attains  that  age,  excluded,  tfr. 

though  bequest  be  to  children  "  bora  or  to  be  bora,"  57. 

but  when  distribution  postponed  till  youngest  attains  twenty-one, 
all  will  be  admitted,  55. 

a  bequest  to  the  children  of  «^.  includes  those  of  her  second  mar- 
riage, unless  contrary  intention  appear,  i.  56.  58. 
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CHILDREN— cofi/vmied. 
when  distribution  deferred  during  a  life  in  esse,  objects  living  al 

his  death  will  exclude  those  after  born,  59. 
unless  contrary  intention  appear,  62. 
when  younger  child  considered  an  eldest,  63. 
when  an  eldest  or  only  trhild  considered  a  younger,  65. 
when  an  eldest  son  considered  a  youfiger  child,  66. 
when  the  children  must  answer  literal  description  of  them  in  the 
#        will,  68.  '  • 

when  the  word  '*  children,"  includes  grandchildren,  69. 

and  when  npt,  72. 

the  word  children  i\aturally  a  word  of. purchase,  70. 

the  words  '^  children  and  grandchildren,"  do  not  include  great 

grandchildren,  73.  75.. 
although  enlarged  by^the  word  issue,  unless  a  contrary  intention 

appear,  74.  75. 
parol  evidence  not  adtaiissible  to  explain  tbe  word  childfsn,  74. 
when  children  take  under  the  word  '^  heirs,"  86. 
■  or  personal  representatives,  113. 

—      ■  ' or  family)  115. 

CHINA-  See  Household  Furnitu^re. 
CHOSE3  IN  ACTION, 
do  not  in  general  pass  under  a  bequest  of ''  goods"  in  a  particu- 
lar place,  i.  191. 
nor  under  a  bequest  of  "  property ,".&c.  195. 

or  household  stuff,  206, 

or  chattels,  ib. 

or  money,  212. 

CHUKCHES.  See  Charitable  Uses. 

-   devises  or  bequests  for  promoting  the  building^of  churches  not 

within  the  Statute  of  Mortmain,  ii.  124. 
CODICIL.  See  Charge.  Power. 

unattested,  will  effectually  ch£M'ge  real  estate  with  additional 
legacies,  where  a  previous  will  duly  attested  contains  a  general 
charge  of  legacies,  i.  456. 
so  it  will  substitute,  alter  or  revoke,  legacies  given  by  such  will, 
457. 
COLONIAL  PROPERTY.  See  Chritable  Uses. 
legacies  of,  1.1 71.  217. 
how  affected  by  remittances  to  England,  171. 
COMMITTEE  OF  LUNATIC. 

proper  person  to  give  discharge  for  legacy  to  liinatic,  L  600. 
COMMON,  LEGACIES  IN.  iSee  Lapse.  Tenants  in  Common,  <bc. 
legacy  of  one  of  several  legatees  in  common  lapses  by  his  death, 

331. 
unless  they  take  as  a  class,  and  not  nomination,  333. 
or  there  is  a  clause  of  survivorship,  333^. 
COMPENSATION. 

as  the  result  of  election,  ii;  445.^  &c. 
CONDITION.   See  Payment.  Renunciation. 

conditional  legacies  construed  strictly,  i.  227.  350. 414.  501.  523. 
VOL.  II.  4  E 
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CONDITION— con^muerf. 

language  of  conditions  immaterial  in  wiUg,  501* 

if,  provided,  in 'case,  &c«  worAs  o^  u  384. 

legacies  upon,  what,  i»  499.  501. 

of  conditions  precedent^  501* 

when  distinguished  from  Kmitdtions,  502. 

of  impossible  and  illegal  precedent  conditions,  50S,  ^7. 

of  the  legality  of  prec^ent  conditions  in  restraint  of  mvriage,  507. 

captious  conditions,  what,' 512*  • 

of  conditions  wbseqwfU^  51^. ' 

of  the  performance  of  conditions  precedent,  514.  .. 

they  must  be  strictly  performed  in  substance,  or  cypres^  ib. 

more  liberally  construed  when  no  limitation  overi  515. 

as  to  the  time  of  performance,  ib. 

when  months  mentioned  in  a  condition,  calendar  and  not  lunar 
months  computed,  i.  918. 

day  of  testator's  death  computed  exclus^ly  or  inclusix^ly,  as  best 
to  answer  the  intenticm  of  testator,  tfr. 

when  legatee  has  his  whole  life  to  perform  condition,  519. 

when  his  executors  may  perform  it,  520. 

condition  that  they  should  act^  implied  in  legacy  to  executors,  as 
such,  521. 

of  the  performance  of  conditions  subsequent,  523. 

construed  strictly  as  they  devest  estates  vested,  ifr. 

when  condition  subsequent  is  impossible  or  illegal,  legacy  abso- 
lute, tb. 

so  where  condition  repugnant  to  the  enjoyment  <^  the  bequest,  524. 

as  in  restraint  of  any  disposition,  ift. 

secuSf  where  restraint  confined  to  particular  person  or  time,  525. 

or  where  the  prohibition  is  construed  a  limitation,  and  not  a  con- 
dition, 526. 

conditions  not  to  dispute  wills,  in  terorremy  530. 

unless  legacy  be  given  over  to  atstranger,  not  being  the  executor,  fi. 

condition  devesting  a  legacy  confined  within  the  time  fixed  for  its 
payment,  531. 

'of  the  performance  of  conditions  in  restraint  of  marriage,  «6. 

whether  bequest  to  testator's  wife,  if  she  continued  unmarried,  is 
a  condition  in  terrcrem^  558. 

of  forfeiture  generally  on  non-performance  of  conditions,  562. 

as  to  giving  notice  of  conditions  in  regard  to  personal  bequests,  563. 

also  in  devises  of  real  estate,  ti. 

additional  legacies  subject  to  the  condition  of  the  original  or  prin- 
cipal legacy,  586. 
CONFIRMATION.     See  Advancement. 

instance  where  acquiescence  for  fifteen  years  was  not  considered 
a  confirmation,  i.  590. 
CONSENT.     See  Marriage. 

in  Court,  by  wife,  for  the  purpose  of  waving  her  right  to  a  settle- 
ment, i.  596-7. 
CONSTRUCTION.     See  Personal  Estates.    Words.    Legatee. 
Charitable  Uses.    Chattels. 

rules  of  construction  of  wills,  ii.  321 . 
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CONSTinJCTl6N-l-confinti6d. 
'    cues  in  illustration  of  such  rules^  322. . 
the  word  '*  to  wit"  construed,  ana,  i.  200. 
of  Ike  Words  ^^in  case  of  the  death  of  the  legatee,  406. 
of  the  words  ^*  dying  unmarried,  witbouffasing  married,  and  having 

children/'412. 
of  the'wordsy  ''payable,  assignable,  and  transferrible,"  when  rs^ 
lating  legacies,  i.  416, 417.    -         ^  ^    '     ' 

*    when  to  portions,  418.  \     ' 

word  survivors  construed  others,  4^6. 
of  legacy  ^*  tp  be  at  the  disposal  of  legatee,"  429. 
of  legacies  to  charity,  ii.  140. 

where  no  trustees  nor  objects  named,  nor  power  of  Election,  141. 
where  testator  refers  to  a  future  appointment  #f  objects,  144. 
where  4ie  refers  to  a  £Iass  of  objects,  bi^t  no  individuals  of  that 

class,  147. 
where  trystees  named,  1>ut  fail  by  matter  ex  postfactOf  \MT. 
where  no  trustees  named,  nor  objects  specified,  but  beqtiest  to 

charitv  generally,  163. 
where  cnaritable  fund  distributable  at  trustees  discretion,  154. 
where  charity  named  cannot  take  effect,  but  purpose  executed 

cypres,  166. 
aeciM,  where  charity  name4  of  the  essence  of  the  bequest,  169. 
where  charitable  purpose  named,and  fund  more  than  sufficient,  173. 
where  charitable>dispo8tion  void  for  uncertainty  of  the  amount  or 

the  purpose,  179,  180. 
of  construction  of  bequests  generally,  267.  321 . 
of  expressions  importing  joint-tenancy,  260. 
of  bequests  creating  tenancy  in  common,  264. 
by  the  words,  *<in  equal  shares,  share  and  share  alike,"  265. 
*^  equally  to  be  divided,  266. 
''jointly,  in  joint  and  equal  shares,"  267. 
"  to  and  amongst,"  tb, 
"  respectively,"  268. 
where  words  of  survivoliship  added,  ib. 

when  such  words  cooffined  to  testator's  death,  that  being  the  pe- 
riod of  distribution,  ib. 
when  testator's  death  not  the  period  of  distribution,  271. 
when  words  of  survivorship  confined  to  death  of  tenant  for  life,  275. 
when  confined  to  the  minority  of  the  legatees,  279. 
when  confined  to  legatee's  dying  without  issue,  284. 
of  bequests  wherein  "  or"  construed  "  and,"  290. 

«  and"  construed  «  or,"  293. 

— "  and"  and  "  or"  construed  literally,  ib. 

of  bequests  to  separate  use  of  married  women,  296. 

of  words  of  recommendation,  desire,  <&c.  297. 

of  bequests  where  there  is  a  mistake  in  the  subject  bequeathed,  315. 

words  of  the  will  adhered  to,  notwithstanding  probable  oversight 

of  testator,  322. 
conjectural  intention  disregarded  unless  inference. clear,  327. 
of  inconsistent  or  repugnant  clauses,  328. 
of  bequest  of  interest  or  produce,  ii.  331. 
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CONSTRUCTION— cofrfinued. 

of  money  due  on  a  particular  security,  whether  it  carries  arrears^ 
334. 

of  the  word  "  legacy,"  335. 

of  the  words  "all  my  lands  and  tenements,"  with  reference  to 
leaseholds  passing,  337. 

of  bequest  to  parish  church,  341. 

to  parish, ^i6. 

for  maintenance,  ib, 

to  apprentice,  &c.  legatee,  342. 

'• —  to  A.  for  life,  and  after  the  death  o(A.  apd  £.,  to  C,  ib. 

to  one  or  more  legatees,  at  the  discretion,  &c.  of  trus- 
tees, 343. 

to  invest  money  on  securities  at  discretion,  344. 


of  words, "  in  like  manner,"  "  in  manner  aforesaid,"  346. 

balance  of  account,  347. 

-—  house  I  live  in,  and  garden,  348. 

appurtenances,  349. 

item,  ib.  .  r 

"  assigned  or  transferred,"  350. 

sums  due  from  a  debtor  at  a  given  period,  ib^ 

of  execntory  trusts  for  settling  person'al  estate  in  articles  and 
wills,  358,  365-6. 
CONTINGENT  INTERESTS, 

when  bequests,  in  the  nature  of  remainders,  after  a  previous  dis- 
position of  the  life  interest,  are  contingent,  396.  401. 

of  the  vesting  in  right,  and  transmissibility  of  contingent  execu- 
tory bequests,  401. 
CONTRIBUTION,  • 

between  legacies  for  charities  and  next  of  kin,where  a  residue  given 
to  the  former  partly  consisting  of  mortgages  and  leaseholds, 
1.646. 
CONVERSION.     See  Lapse.     Charge.     Devise.     Heir.     Resi- 
duary Legatee.     Executors. 

of  the  conversion  of  real  into  personal  estate,  i.  341. 

when  conversion  not  absolute,  but  for  particular  purpose|«  heir 
and  not  residuary  legatee,  entitled-  to  surplus  produce  from 
sale  of  real  estate,  352. 361. 

so  also  to  those  particular  charges  which  lapse,  352. 

whether  the  personal  estate  be  disposed  of  by  will  or  podicil,  355. 

so  also  when  surplus  itself  disposed  of,  and  part  lapses,  363. 

disposition  of  real  proceeds  blended  with  personal  estate  not 
conclusive  argument  in  favour  of  complete  conversion,  356. 
364. 

but  when  real  proceeds  blended  with  personal  estate,  and  the 
intention  apparent  to  treat  them  as  personal  estate,  the  resi- 
duary legatee  entitled,  356.  364. 

when  complete,  the  executor  will  be  entitled,  either  beneficially 
or  for  next  of  kin,  when  no  residuary  legatee,  i.  358. 

when  next  of  kin  entitled  to  such  surplus,  358,  359. 

when  executors  take  beneficially,  359. 

heir  excluded  when  conversion  absolute,  359. 
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when  two  or  more  legatees  of  proceeds  from  sale  take  as  joint 

tenants  entitled  to  a  share  x>f  companion  lq)singi  367. 
secuSj  when  they  take  as  tenants  in  common,  t&. 
when  produce  of  sale  of  real  estate  resulting  to  heir,  land  or 

money,  369. 
when  conversion  for  particular  purposes,  and  no  disposition  of  the 

surplus,  it  will  result  as  land,  370. 
so  also  specific  charges  lapsing,  and  no  disposition  made  of  the 

residuary  real  property,  tb. 
unless  where  the  devisees  and  heir  take  in  common  for,  then  he 

must  take  the  lapsed  share  as  money,  ift. 
right  of  persons  taking  surplus  to  elect  to  take  it  as.land  or  money, 

372. 
paro}  evidence  of  intention  to  elect  admissible,  ib, 
CORPORATION, 

devise  to,  by  a  wrong  name,  established,  i.  131. 
COVENANT.     See  Satisfaction. 
COUNTY  RATES.     See  Charitable  Uses. 
COURTS  OF  EQUITY  and  COMMON  LAW.  See  Jurisdiction. 
COURTS  BARON, 

some  have  jurisdiction  in  the  probate  of  testittnents,  ii.  531-2. 
COUSINS, 
second,  not  entitled  under  a  bequest  to  relations,  i.  93. 
who  entitled  under  a  bequest  to,  120. 
COVERTURE.  See  Married  Women. 

CREDITOR.    See  Refunding.    Debts.     Satisfaction.    Release. 
Election. 
how  far  legatees  may  stand  in  place  of  specialty  creditors  when 

assets  marshalled,  i.  639. 
creditors  having  compounded  with  testator,  have  no  preference  in 

abatement  of  their  legacies,  i.  288. 
creditors  have  a  right  to  call  upon  legatees  to  refund,  322. 
'    equity  inclines  in  favour  of  creditors  to  make  testator's  real  estate 

chargeable  in  aid  of  his  personal,  454. 
CROWN, 

entitled  to  the  residue  if  no  next  of  kin,  and  there  are  no  execu- 
tors, or  being  such,  they  are  trustees,  ii.  497. 
CUMULATIVE  LEGACIES.   See  Repetition.      . 
CURIOSITIES:  See  Cabinet. 
CUSTOM  OF  LONDON.  See  London. 
CYPRES, 

where  bequest  to  charity  executed  cypres,  ii.  156; 
aecusj  where  the  charity  is  of  the  essence  of  the  illegal  bequest, 
169.      .  . 

D. 
DEATH.     See  Construction.     Vesting. 

bequest  over  in  case  of  the  death  of  legatee  how  construed,  i.406. 
when  construed,  the  death  of  legatee  before  the  testator,  407. 
when  the  death  of  the  legatee  in  remainder  before  the  preceding 
tenant  for  life,  409. 
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DEATH— cantimed. 
when  applicable  to  the  legatee's  own  life,  happen  when  it  may,  lo 

as  to  give  him'  merely  a  life  interest,  410. 
legatee's  death  presumed  after  a  length  of  time,  601. 
DEBT,  ACTION  OF, 

whether  it  lies  at  law  for  recovery  of  a  legacy,  iu  539-544. 
DEBTS.    See  Ademption.  Exoneration.  Satisfaction.  Rcubase. 
Abatement. 
legacies  of,  when  specific,  i.  172. 

of  parts  of,  176. 

of,  when  not  specific,  178. 

'    ■  out  of  debts  or  securities,  181. 
what  passes  under  a  bequest  of,  i.  212.  ii.  350.    . 
bequest  of  a  sum  due  on  particular  security  carries  only  capital, 

not  arrears  of  interest,  i.  214. 
when  directed  to  be  paid  by  the  will,  ii.  53. 
when  legacy  a  satisfaction  of  a  debt  and  when  not,  37,  38.  40. 
debt  to  a  child  not  satisfied  by  a  legacy  from  the  parent,  unless 

debt  due  as  a  portion,  ii.  57. 
advancement  by  parent  in  his  lifetime  a  satisfaction  of  a  debt  due 

from  him  to  his  child,  59. 
legacy  by  creditor  to  his  debtor  not  necessarily  a  release  of  his 
debt,  62.  64. 
DEBTOR, 
appointment  of  debtor  executor  by  creditor  a  release  of  the  debt 

at  law,  ii.  66. 
but  not  in  equity,  tfr. 
DECLARATIONS  (PAROL.)  See  Parol  Evidence. 
by  testator,  admissible  as  evidence,  though  of  different  degrees  of 
value,  i,  140.  282. 
DEDUCTIONS.     See  Stamp  Duties. 

for  stamp  duties,  by  whom  to  be  made,  &c.  i.  605. 
DELEGATES,  COURT  OF, 
no  appeal  lies  to  the  Lords  from  a  sentence  thereby  confirmed 
&nd  pronouncing  testator  compoa  madiB^  ii.  535. 
DEMONSTRATIVE  LEGACY, 

what,  i.  153. 
DESCENDANTS, 

who  entitled  under  a  bequest  to,  i.  114 

when  persons  entitled  under  the  word  must  be  in  esse  to  take,  122. 
when  they  take  per  capita^  126. 
when  per  stirpes,  128 
when  per  capita  et  per  stirpes,  1 30. 
DESCRIPTION  OF  LEGATEES.     Sec  Children.    Grandchil- 
DREit.     Illegitimate  Children.   Heirs.   Issue.     Relations. 
Next   or   Kin.     Personal   Representatives.      Executors. 
Descendants.     Family.     Nephews   and   Nieces.      Cousins. 
Government.     Servants.     Mistakes.     Construction. 
descriptions  of,  u  45.  148. 
consequences  of  imperfect  descriptions,  146. 
DESIRE, 
words  of,  when  creating  a  trust  by  implication,  ii.  297.  300. 
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DEYASTAVIT.    See  Assets.    Purchase  Monet. 
DEVESTING.    See  Vesting. 
DEVISEE, 
when  devisees  of  freehold  must  abate  with  specific  legatees  of 

chattels,  i.  254. 
entitled  to  surplus  of  real  estate  charged,  &c.  for  particular  pur- 
poses when  substituted  for  the  heir,  343. 
eecuSy  when  the  real  estate  is  devised  in  trust  to  pay  such  charges, 
'     &c.  and  surplus  undisposed  of,  343.  346.  348. 
unless  contrary  intention  apparent,  346*T. 

where  devisee  or  legatee  of  real  proceeds  survives  the  testator, 
but  dies  before  sale  or  time  of  payment,  his  personal  represen- 
tative entitled  and  not  testator's  heir,  368. 
may  elect  to  take  surplus  as  land  or  money,  372. 
hiiB  election  to  take  as  money  will  not  exempt  him  from  Ugacy 

duty,  t&.   • 
when  real  estates  are  charged  with  payment  of  legacies,  particu- 
lar not  preferred  to  residuary  devisee,  453. 
DISCRETION, 
bequest  to  one  or  more  legatees  at  discretion  of  trustees,  &c.  ii.  343. 
bequest  to  executors,  &.c.  to  invest  money  on  securities  at  dis- 
cretion, 344. 
DISSENTERS, 

legacy  for  repairing  their  meeting  house  or  support  of  their  minis- 
ter good,  ii.  101. 
DISTRIBUTION,  PERIOD  OF.     See  Description  of  Legatees, 
chap.  2.  passim.  Payment.     Survivorship. 
where  the  period  of  distribution  arriving  excludes  children  born 
afterwards,  i.  54. 
DISTRIBUTIVE  SHARE, 
6(  persona]  as  well  as  descent  of  real  estate  a  performance  of  a 
covenant,  ii.  97. 
DIVIDENDS, 

no  apportionment  of,  as  between  legatee  for  life  and  the  person 
taking  in  succession,  i.  589. 
DONATIONS  MORTIS  CAUSA, 
what  strictly  so  called,  i.  24. 

how  differing  from  a  legacjr  and  gift  inter  vwos^  i.  25,  26, 
what  circumstances  requisite  to  constitute  one,  i«  2G. 
first,  it  must  be  made  in  peril  of  death,  tfr. 

though  express  declaration  to  that  effect  by  donor  unhecessary,  27. 
h  may  be  charged  with  a  particular  duty,i6. 
second,  requisite  is  actual  delivery,  ift. 
manifest  intention  to  deliver  not  sufficient,  ib, 
symbolic  delivery  not  sufficient,  unless  it  pass  the  property  in  the 

thing  represented,  31. 
hence  delivery  of  receipts  for  South  Sea  annuities  not  sufficient 

symbolic  delivery,  ib. 
nor  of  notes  for  the  payment  of  money,  32. 
nor  of  checks,  ib. 
except  under  particular  circumstances,  tfr. 
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DONATIONS  MORTIS  CAUSA— continued. 
whether  a  donation  mortis  causa  can  be  made  by  deed  without 

delivery  of  the  subject  intended  to  be  given,  33. 
probable  rules  respecting  same,  ib. 
delivery  of  Bank  notes  effectual,  34* 
so  of  government  and  negotiable  securities,  where  the  property 

passes  by  actual  delivery,  35,  36. 
so  of  bonds,  36. 
but  not  mortgages,  38,  39. 
what  evidence  admissible  and  necessary  to  prove  donations  mortis 

causd^  39 
any  competent  witness  other  than  the  donee,  tfr.    , 
except  such  donee  be'  executor  or  administrator,  i.  39. 
evidence  to  prove  the  two  before  meiitioned  requisites  is  neces- 

aary,  t6.  "* 

when  presumption  will  be  made  in  aid  of  proof,  40. 
what  will,  defeat  such  donations,  i.  41. 
donor's  recovery  or  escape  from  peril  of  death,  ifr. 
his  resuming  possession  ,of  the  subject,  ib. 
a  legacy  by  donor  in  statisfaction  of  the  gift,  42. 
but  not  by  a  testamentary  revocation  by  a  subsequent  will,  ifr. 
where  election  must  be  made  between  the  donation  mortis  caitsd 
and  the  legacy,  42. 
DOUBT, 
where  the  words  "  not  doubting"  create  an  implied  trast  in  &voar 
of  a  legatee,  ii.  298. 
DOWER, 
general  legacies  given  in  bar  of,  not  liable  to  abatement  with 

other  general  legacies,  i.  297. 
where  intention  to  exclude  the  widow  from  dower  apparent  od 
will,  ii.  422-25. 
DUTY,  LEGACY.     See  Stamp  Acts. 
residuary  legatee,  electing  to  take  surplus  proceeds  from  sale  of 
real  estate  as  land,  must  nevertheless  pay  legacy  duty,  i.  372-3. 

E. 
ECCLESIASTICAL  COURTS.    See  Juwsdiction. 
have  no  jurisdiction  in  respect  of  donations  mortis  causa^  i*  26. 
no  appeal  lies  to  the  Lords  from  a  sentence  in  theie  Courts  con- 
firmed by  the  delegates,  ii.  535. 
EDUCATION.     See  Interest.    Advancement. 
EFFECTS,  , 

what  passes  by  bequest  of,  i.  210. 
EJECTMENT, 
-  lies  at  law  for  the  recovery  of  a  chattel  re&l  after  assent  of  exe* 

cutor,  ii.  526.  542.  544. 
ELDEST  CHILD, 

when  an  eldest  or  only,  considered  a  younger  child,  i.  65. 
ELECTION.      See  Conversion.     Execut'ors.    Heir.    DoNATiofi 
Mortis  Causa. 
doctrine  of,  stated  add  illustrated,  ii.  497.  378-389. 
its  requisites,  389. 
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EL£CTION-^-con^inued. 

first,  inteation  of  testator  to  give  property  not  strictly  his  own,  ii. 
390.  •  ' 

second,  that  person  entitled  should  elect,  395. 

third,  that  the  property  be  ascertained^  ib. 

fourth,  that  the  party  electing  be  conusant  of  his  rights,  396. 

the  application  of  the  doctrine  of  election  to  the  heir  at  common 
law,  398. 

where  the  will  invalid  for  want  of  due  execution,  i6. 

■  capacity  to  devise,  402. 

where  the  will  is  inoperative  as  a  devise  of  real  estate,  but  con- 
tains a  condition  of  forfeiture  on  non  compliance,  404. 

when  deviae  void  as  being  made  to  the  heir,  405. 

application  of  the  doctrine  to  the  heir  by  custom,  406. 

where  np  previous  surrender  and  copyhold  specifically  de vised,407. 

and  the  devise  in  general  terms  ap- 
plicable to  real  estate,  409. 

where  in  such  case  the  testator  has  only  copyholds,  ib. 

where  fireehold  and  copyhold,  as  between  the  heir  and  volunteers, 
and  creditors,  410-13. 

application  of  the  doctrine  to  the  heir  of  heritable  property  in 
ficotland,  413. 

application  of  the  doctrine  to  the  widow  where  the  lands  subject 
to  doWer  are  devised,  414» 

where  rents,  &c.  devised  to  widow  out  of  lands  wherein  she  is 
dowable,  418. 

where,  the  intention  to  exclude  the  widow  from  dower  apparent  on 
the  will,  422. 

where  the  testamentary  provision  expressly  given  in  lieu  of,  ii.  425. 

application  of  the  doctrine  of  election  to  married  women,  426. 

first,  as  to  the  mode  of  declaring  their  election,  tb. 

secondly,  as  to  its  effect  when  made,  428. 

application  of  election  to  infants,  430. 

to  creditors,  431. 

to  persons  taking  in  succession,  433. 

'  as  between  a  particular  and  residuary  legatee,  434. 

application  of  election  to  widow  and  children  under  the  custom  of 
London,  435. 

where  the  dispositions  of  the  will  inconsistent  with  claims  under 
the  custom,  ib. 

when  not,  437.      ' 

where  some  children  elect  to  take  th«ir  orphanage  part  and  others 
not,  ib. 

of  election  under  mistake  ormisconcepticHi,  438. 

of  election  as  implied  from  acceptance  or  acquiescence,  439. 

first,  as  to  the  party  himself,  440^ 

secondly,  as  to  his  representatives,  ii.  442. 

of  the  ^ect  or  consequence^  of  election^  <&c.  445. 

the  subject  of  forfeiture  and  compensation  considered,  ib- 
ENTREAT, 

words  of  entreaty  create  implied  trusts,  ii.  301. 
.VOL.  n.  4  F 
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ERASURE, 

fraudulent  emtfure  of  legacy,  ii.  535* 
ESSE,  IN.  See  Period. 
ESTATE  TAIL.  See  Chattels. 
EVIDENCE.  See  Parol  Evidence* 
EXCESS    See  Capital.  Profits. 
EXCHANGE 
on  remittance  of  legacy,  when  to  be  borne  by  legatee,  and  when 
not,  i.  577. 
EXECUTORS.  See  Trustees^  Condition.  Payment.  Debtor.  Resi- 
due. Pour  autre  vie.  Probate.  Notice  Conversion. 
who  entitled  under  bequest  to,  i.  114. 

when  entitled  under  a  bequest  to  personal  representativesi,  108. 
right  to  elect,  out  of  what  fund  legacy  is  to  be  paid,  166. 
.  right  to  pledge,  mortgage,  or  sell  specific  assets,  298. 
except  in  cases  of  collusion,  302,  310. 
or  for  payment  of  their  own  debts,  &c.  303,  308-9.  312. 
in  purchase  from  executors,  a  recital  of.  the  purpose  for  which 
money  was  raised,  is  unnecessary,  i.  30Q. 
abuse  of  executors  power  of  selling  the  assets  cured  by  acquiei- 

cence,  313. 
legacies  to  executors,  prima  facie  considered  as  given  to  them  in 

that  character,  522. 
legacies  to,  cannot  be  claimed  if  they  renounce,  521,  522. 
executors  may  deduct  expenses  occasioned  by  legatees  refiisal  to 

allow  deductions  for  duty,  606. 
when  one  executor  a  trustee  of  residue  for  next  of  kin,  all  his  co- 
executors  are  so,  ii.  496. 
notwithstanding  the  property  consist  of  estates  pour  autre  oie,  and 

they  take  as  special  occupants,  ib. 
rights  of  executors  to  residue,  497. 

no  distinction  between  specific  and  general  legacies  to  executors, 
in  regard  to  their  right  to  residue,  499. 
EXECUTORY  BEQUESTS.     Sec  Lapse.   Chattels, 
distinguished  from  bequests  executed  or  complete,  ii.  358. 
difierent  construction  of,  in  articles  and  wills,  as  to  the  limitations 
of  chattels,  by  reference,  i&c.  365-6. 
EXONERATION.     See  Funeral  Expenses.     Pabol  Evibence. 
Mortgage. 
legatee's  right  to,  where  assets  are  pledged,  i.  311. 
personal  estate,  the  primary  fund  for  paymetit  of  debts  and  lega- 
cies, the  real  only  auxiliary,  463.  474.  498. 
notwithstanding  real  estate  devised  on  condition  to  pay  them,  ib. 
clear  manifestation  of  intent  to  exonerate  personal  estate,  neces- 
sary, as  well  as  a  charge  upon  the  real,  466.  474. 
however  anxiously  the  charge  of  debts,  &c«  be  made  on  the 
real,  469. 

intention  to  exonerate  not  sufficiently  shown  merely  by  a  bequest 
of  "  all"  the  personal  estate,  465.  474,  476. 

or  by  creating  a  term  in  the  real  estate  for  payment  of  debts,  fune- 
ral expenses,  and  legacies,  466.  474.  481. 
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EXONERA'HON— Con««fied- 

or  by  appointment  of  executor,  taking-  the  residue  beneficially, 
466,  477. 

or  as  trustee  for  next  of  kin,  467.  477. 

or  by  the  residue  being  bequeathed,  after  certain  articles  given 
thereout,  471.  474, 475.  483. 

or  by  the  personal  estate  being  charged  with  some  particular 
debts,  471.474. 

or  by  a  direction  that  surplus  produce  from  sale  of  real  estate  after 
payment  of  debts,  &c.  shall  be  considered  personalty,  479. 

when  real  estate  the  primary  fund  for  payment  of  debts  and  le- 
gacies, i.  414-6.  478. 

instance  of  real  estate  charged  with  debts,  &c,  and  bequest  of 
residue  of  personalty  to  wife's  separate  use,  exonerating  per 
sonal  estate,  483* 

when  personal  estate  exonerated  from  particular  legacies,  486. 

when  personal  estate  exempt  from  mortgage  debts,  469. 

when  personal  estate  expressly  exempted,  and  real  fund  provided 
fails,  other  real  estate  applicable  before  personal,  491  • 

when  personalty  erroneously  applied  in  exoneration  of  real  estate, 
the  latter  liable  to  reimburse,  493. 

when  part  of  the  personal  estate  effectually  appropriated  in  exo- 
neration of  the  remainder,  497. 

real  estate,  effectually  charged,  liable  only  to  bear  the  burden 
once,  though  the  person  entrusted  with  the  fund  misapply  it,  498. 

heir  and  devisee  entitled  to  have  personal  estate,  applied  in  exo- 
nerating real  estate  from  incumbrances,  but  not  to  defeat 
legatees,  630. 

FAMILY.    See  Heir. 

who  entitled  under  the  word,  when  the  bequests  is  immediate, 
i.  115. 

when  children,  116. 

when  next  of  kin,  117. 

relations  by  marriage  generally  excluded,  118. 

when  bequest  is  not  immediate,  but  connected  with  a  power  of 
selection,  ib. 

or  of  determining  the  proportions  of  the  bequest,  119. 

when  persons  answering  description  of  family,  must  be  toetfe,  123. 

when  they  take  per  capUOj  126. 

when  per  MrpeSj  128.  • 

when  per  capita  et  per  stirpes j  130. 
FARM, 

what  passes  by  the  word,  i.  21 5. 
FINAL  ACCOUNT, 

by  executor,  with  reference  to  the  stamp  duties,  606. 
FINES  FOR  RENEWAL.    See  Leasehold. 
FORFEITURE, 

on  non-compliance  with  conditions,  i.  562* 

as  the  result  of  the  doctrine  of  election,  ii«  446, 
FRAUI>.    See  Probate. 
FREEMEN.    See  London. 
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FUNERAL  EXPENSES, 

charge  of,  upon  the  land^  of  itself  not  sufficient  to  exonerate  the 
personal  estate,  i.  470-1.  480,  4S1. 

ivhen  not  charged  upon  real  estate,  inference  raised  that  the  per- 
sonalty was  not  specifically  given,  473. 

when  charge  of  funeral  expenses,  with  other  circumstances,  held 
to  exonerate  personalty,  483.  ^ 

FURNITURE, 

what  passes  by  words,  household  furniture,  i.  303. 

not  goods  in  trade,  nor  books,  nor  wine,  i&. . 

G. 
GENERAL  LEGACIES.     See  Abatement.  Ademption.  Appbopri- 
-  ATioN.  Charge.  Exoneration.  Specific  Legacy. 

distinguished  from  specific  legacy,  i.  149, 150. 

legacies  of  debts  and  securities,  when  general,  178, 

when  general  legacy  given  out  of  aparticular  fund,  no  other  le- 
gatee can  su()ject  it  to  his  demand  until  first  legacy  paid,  i.  183. 

not  payable  till  after  debts,  316.  579. 
GENERAL  PERSONAL  ESTATE, 

when  bequest  of,  specific,  and  when  not,  i.  184,  185. 
GENERAL  WORDS, 

when  restricted  to  particular  chattels,  i.  197.. 
GOODS.     See  Household  Goods. 

what  passes  under  a  bequest  of,  i.  189. 

when  bank  notes  and  ready  money,  190*1. 

when  money  does  not  pass,  198. 

not  bonds  nor  securities  for  money,  190. 

nor  choses  in  action,  191. 

when  restricted  to  particular  chattels,  197. 

ademption  of  specific  legacies  of,  24$. 

pledge  'of,  no  ademptiouj  248. 
GOVERNMENT, 

legacy  to,  i.  120. 
GRANDCHILDREN.     See  Interest.  Children. 

when  they  take  under  the  word  children,  i*  69. 

when  not,  72. 

when  they  take  under  the  word  issue,  71. 

the  word  grandchildren  will  not  in  general  include  great-grand- 
children, unless  contrary  intention  appear,  75. 

grandchildren  by  marriage  not  included,  75-6. 

"    H. 
HALF  BLOOD, 

kindred  of,  equally  entitled  with  those  of  the  whole  blood  to  per- 
sonalty, i.  106. 
HEIR,     oee  Additional  Legacies.  Election.   • 
who  take  under  a  bequest  to,  i.  85. 
when  next  of  kin,  i6. 
when  children,  ib» 
when  the  heir,  8S» 
heir  entitled  under  the  word  family,  when  the  subject  of  bequest 

is  freehold  estate,  116. 
so  when  the  subject  is  real  and  personal  estate  mixed,  he  will  be 
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EEIR— Continued. 

entitled  to  the  real,  and  probably  next  of  kin  to  the  personal 
estate,  117. 
unless  where  intention  apparent  that  heir  should  take  both,  ib. 
when  persons  entitled  under  word  heirs  must  be  in  es$e  to  take, 

122, 
when  they  take  per  capUaj  u  126. 
when  per  stirpes j  128.  • 

heir's  liability  to  abate,  285. 
entitled  to  undisposed  surplus  of  real  estate  devised  upon  trust  for 

specific  purposes,  after  purposes  answered,  348. 
although  a  legacy  given  to  heir,  .349. 
also  entitled  in  such  case  to  those  specific  charges  which  lapse, 

361-2.       •  - 

heir's  title  excluded  only  by  conversion  out  and  out,  359. 
heir's  title  to  proceeds  from  sale  of  real  estate  which  lapse,  361. 
when  produce  from  sale  of  real  estate  resulting  to  heir  considered 

land  or  money,  369. 
may  elect  to  take  same  as  land  or  money,  372. 
unless  an  infant,  feme  covert,  or  lunatic,  tb. 
HEIRLOOMS, 

bequestst)f  chattels  as,  ii.  360. 
HOUSE, 

bequest  of ''things  in  and  about,"  i.  197. 
construction  of  the  words  ''  hoUse  I  live  in  and  garden,**  ii.  348. 
HOUSEHOLD  FURNITURE, 
what  passes  by  bequest  of,  i.  203. 
not  testator's  goods  in  trade,  i&. 
nor  books  nor  wines,  i&. 

tMit  plate,  linen,  china,  and  pictures,  will  pass,  204. 
HOUSEHOLD  GOODS, 
what  passes  by  bequest  of,  i.  191. 
not  goods  in  trade,  tfr. 
nor  in  pledge  to  testator,  192<-3. 
but  plate  may  pass  by  these  words,  193. 
parol  evidence  to  the  contrary  inadmissible,  tft. 
nor  articles  whose  use  is  in  their  consumption^  194.- 
nor  fixtures,  tfr. 
HOUSEHOLD  STUFF, 

'  what  passes  by  bequest  of,  i.  206. 
HUSBAND  AND  WIFE, 
do  not  in  general  take  under  a  bequest  to  the  person^  represen- 
tatives of  the  other  of  them,  i.  1 13. 

I. 
ILLEGITIMATE  CHILDREN.     See  Interest. 
legally  considered  strangers  to  their  putative  &ther,  i.  76.  266. 
illegitimate  children  unborn  at  the  date  of  the  will,  will  not  gene- 
rally take  under  the  word  children,  76. 
but  illegitimate  posthumous  children  may  take,  if  sufiiciently  de- 
scribed, 77,  78. 
illegitimate  children  living  at  the  date  of  the  will,  will  not  take 
generally  under  the  desGriptionH>f  children,  i.  79,  80. 
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ILLEGITIMATE  CHILDREN— con*tnti«d.     . 
but  tbey  may  take  if  intention  clear,  82. 

also  by  the  description  of  children  if  they  have  acquired  the  cha- 
racter by  reputation,  ib. 
of  the  admissibility  of  parol  evidence  in  the  above  cases,  76.  79. 
80.  83. 
IMPLICATION,  ^ 

necessary,  definition  and  explanation  of,i.  81.  484. 
express  words  not  over-ruled  by  implication,  465.  489.  491. 
implied  trusts  raised  by  words  of  recommendation,  desire,  request, 

&c.  ii.  297.    • 
when  ndt,  302. 

where  the  words  of  recommendation,  &c.  not  imperative,  ib.  . 
where  property  not  distinctly  ascertained,  305. 
where  objects  not  distinctly  ascertained,  308« 
of  implied  bequests  generally,  309. 
survivorship  implied,  i&. 
absolute  interest  implied,  311. 
bequest  of  surplus  implied,  313. 
life  interest  implied,  314.  342. 
IN  ESSE.     SeeTERioD  of  Time. 
IN  TERROREM.     See  CoNniTioBk     Marriage. 
INDEMNITY, 

executor  entitled  to,  before  he  pa]:ts  with  the  assets,  i.  581. 
INFANT.     See  Advancement.    Payment.    Interest.    Election. 
confirmation  by,  when  ^f  age,  of  advancements  made  of  his  legacy, 

i.  594. 
advancement  allowed  to  an  infant  where  interest  of  legacy  was 
given  for  education  and  maintenance,  ii.  210. 
INITIALS, 
when  initials  of  legatee  only  mentioned,  parol  evidence  admissi'* 
ble  to  explain  it,  i.  147-8. 
INJUNCTION.     See  Specific  Legacies. 

granted  to  preserve  specific  chattels,  i.  231. 
INTEREST.     See  Annuity.     Vesting.    Construction, 

arrears  of,  do  not  pass  by  bequest  of  a  sum  due  on  a  particular 

security,  i.  214. 
compound  interest  allowed  to  tenant  for  life  on  fine  for  renewal^233. 
when  interest  payable  upon  the  money  refunded  by  legatee  In 

case  of  deficiency,  31 8« 
payment  of  interest  on  legacy  for  maintenance  of  infimt  so  far  as 

the  cdlirt  would  allow  it  good,  592. 
of  interest  on  legacies  generally,  ii.  184. 
on  specific  legacies,  ii.  188. 

on  general  legacies,  time  of  payment  not  named  by  testator,  {&• 
on  ffeneral  legacies  where  time  of  payment  is  named,  190. 
on  legacies  contingent  or  future,  the  legatee  a  child  of  testator 

and  no  maintenance  given,  192. 
where  maintenance,  &c«  is  given,  and  amount  specifiefly  195. 
when  the  amount  specified  insuflicient,  196. 
where  maintenance  provided  out  of  another  fund,  197: 
where  maintenance,  &c.  given  in  general  terms,  198. 
where  maintenance  given  generally  at  discretion  of  trustees,  ib. 
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INTEREST— confifiueil. 

where  testator  has  placed  hiraaelf  towards  the  legatee  in  loeo 
parentis^  199. 

exception  as  to  interest  in  favour  of  children,  &o.  not  extended 
to  adults,  201. 

nor  to  wife,  natural  child,  grandchild,  or  niece  of  testator,  202. 

unless  consent  of  legatees  over  can  be  obtained,  204.  207. 

when  it  cannot,  the  rule  as  to  interest  prevails,  203,  204. 

interest  allowed  before  time  of  payment  when  infant  legatees  have 
a  common  interest  in  the  fund,  204.  210. 

so  where  the  intention  to  give  it  is  inferrible  from  the  will,  215. 

interest  not  allowed  for  maintenance  if  the  father  of  ability  to 
maintain  the  legatee,  217. 

9eeu8y  if  he  be  not  of  ability  notwithstanding  the  mother  have  a 
comi>etent  separate  estate,  216. 

or  if  not  to  allow  it  would  produce  hardship  to  his  other  children, 
218. 

or  the  interest  be  given  to  the  parent,  210. 

or  the  maintenance  is  provided  by  a  trust  in  execution  of  a  con- 
tract, 220. 

from  what  time  interest  allowed  as  maintenance,  221. 

of  interest  where  legacy  is  given  upon  a  contingency,  and  inter- 
mediate interest  undisposed  of,  224. 

when  given  by  immediate  bequest  with  a  condition  devesting  it 
with  a  limitation  over,  230. 

where  residue  is  vested  but  payable  on  a  fatore  -contingency  with 
a  condition  devesting  it,  232.  . 

where  residue  is  given  for  life  with  remainders  over  and  no  trust 
for  accumulation,  234. 

where  the  residuary  property  is  of  a  perishable  nature,  241. 

where  it  is  to  be  converted,  and  consists  of  property  future  in  point 
of  enjoyment,  243. 

where  residue  is  to  be  laid  out  in  land  to  be  settled  on  one  for 
life  witli  remainders  over,  with  a  trust  for  accumulation  in  the 
interim,  244. 

where  annuities  given  out  of  rent-charge  directed  to  be  sold  after 
the  death  of  survivipg  annuitant,  legatees  of  the  produce  enti- 
tled to  interest  from  surviving  annuitant's  death,  248. 

•f  interest  on  annuities,  ii.  219. 

of  the  quantum  of  interest  payable  on  legacies,  252. 

power  to  charge  gross  sum  implies  power  to  charge  interest,  256. 

mterest  computed  on  interest  reported  due,  «&. 

compound  interest  allowed  under  circumstances,  257.  » 

bequest  of  interest,  whether  it  carries  principal,  331  • 

of  principal,  whether  it  carries  arrears  of  interest,  334. 

where  interest  given  for  education,  sum  in  advancement,  with 
consent  of  legatees  over,  allowed  to  infant  legatee^  ii.  210. 
INTERPRETATIQN,       ' 

jurisdiction  of  the  Courts  in  interpreting  testamentary  dispositions, 
ii.  544. 

importance  of  unifoimityon  this  head  of  their  jurisdiction,  544-5. 
INVENTORY.  See  Specific  Lsoacies. 

of  specific  chattels,  when  required,  i.  230-1. 583. 
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IRELAND.     See  Charitable  Uses.  * 

ISSUE, 

who  entitled  under  a  bequest  to,  i.  88. 

when  granchildren,  74.  88. 

when  children,  89,  90. 

where  it  qualifies  the  word  representatives  to  children,  90. 

parol  evidence  inadmissible  to  expkun  the  word  issue,  «6. 

when  persons  entitled  under  word  issue  must  be  in  e$se  to  take, 
122-3. 

when  they  take  per  capitct^  126. 

when  per  stirpes,  128. 

when  per  capita  etper  stirpes,  130. 

the  words  "  after  failure  of  issue,"  confined  to  the  legal  period,  ii. 
369. 

when  the  bequest  is  followed  by  a  limitation  to  the  survivor, 
6lc.  369. 

or  by  a  limitation  over  to  one  for  life,  370. 

or  by  the  word  **  leaving,"  371. 

or  by  prior  Words  of  narrower  import,  372. 

or  by  a  power  of  appointment,  ib. 
ITEM, 

construction  of  word,  ii.  349. 

J. 
JEWS, 

bequest  to  promote  their  religion  against  policy  and  void,  ii.  lOSL 
JOINT-TENANTS.  &^  Lapse.  Construction. 

legacy  to  one  of  two,  does  not  lapse  by  the  death,  or  revocation 
of  the  interest,  of  his  companion,  i.  330* 

bequests  to  legatees  as,  n.  260-264. 
JURISDICTION.  See  Action  at  Law.  Ecclesiastical  Coubts. 

of  the  Courts  in  legatory  matters,  ii.  531. 

oriffinally  in  Ecclesiastical  Courts,  ib. 

with  respect  to  the  probate,  ii.  532. 

exclusive  in  the  Ecclesiastical  Courts  and  s<Hne  Courts  Baron  as 
to  probate,  ib. 

but  not  over  donations  mortis  causa,  i.  25. 

though  equity  will  interfere  where  the  probate  has  been  obtained 

.  by  firaud,  ii.  533. 

or  where  a  person  contests  a  will  after  having  admitted  fiicts  ma- 
terial to  the  validity,  534. 

the  Spiritual  Courts  and  Courts  of  Equity  have  a  concurrent  juris- 
diction in  recovery  of  legacies,  535. 
•  that  of  the  former  confined  to  testaments  or  dispositions  of  per- 
sonalty, ib. 

and  extends'over  chattels  real,  536. 

equity  has  exclusive  jurisdiction  in  some  cases  in  the  recovery  of 
legacies,  ib. 

as  in  cases  of  legacies  to  married  women,  infants,  or  for  purposes 
of  trust,  <bc.  537. 

general  rule  of  equity  not  to  allow  a  suit  against  executor  till 
probate,  539. 

but  under  circumstances,  will  entertain  suits  before,  ib. 
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JURISDICTION— cofrfifiued. 

so  where  probate  litigated  pendente  lite,  it  will  appoint  a  re- 
ceiver, 539. 

so  after  probate  to  preserve  the  property,  tfr. 

the  jurisdictioojof  the  Courts  of  Common  Law  in  the  recovery  of 
legacies,  A. ' 

the  jurisdiction  of  the  Courts  in  the  interpretation  of  the  disposi- 
tion, 644. 

the  importance  of  uniformity  in  the  Courts  on  this  branch  of  juris- 
diction, 544-5. 

K. 
KING.    iSee  Chabitable  Uses. 

when  charitable  fund  to  be  applied  under  his  sign  manual,  ii.  140. 

L. 
LAND  OR  MONEY.  See  Conversion.  Devisee.  Heir. 

when  proceeds  from  sale  of  real  estate  considered  land  or  money, 
i.  369. 
LAPSE  AND  LAPSED  INTEREST.  See  Abatement.  Conversion. 
Heir.  Residue. 

of  lapsed  legacies,  i.  319. 

legacies  lapsed  by  death  of  legatee  in  testator's  lifetime,  320. 

though  the  words  executors  and  administrators  be  annexed  to  the 
bequest,  ib. 

or  the  words  personal  represeirtatives,  321. 

or  heirs,  322.  *  • 

and  though  the  period  of  payment  is  postponed  to  a  period  after 
testator's  death,  i.  322. 

but  the  legacy  will  not  lapse  if  such  be  the  intention. of  the  tes- 
ter, 323. 

as  where  the  legacy  is  given  in  case  of  legatee's  death  to  his  exe^ 
cutors  personal  representatives,  &c.  323,  324,  325. 

legacy  will  not  lapse  by  deatl^of  trustee  if  the  cestui  que  trust 
survive  the  testator,  324-5. 

so  where  lands,  c&c^  are  devised  charged  with  a  legacy  and  the 
devisee  dies  before  testator,  325. 

legacy  given  as  a  release  of  a  debt,  and  not  as  a  mere  gift  will 

•   not  lapse  by  legatee's  death  in  testator's  lifetime,  327* 

legacy  given  for  a  particular  purpose  with  bequest  over  if  legatee 
die  before  the  pi^rpose  is  accomplished,  lapses  by  legatee  dying 
after  the  purpose  is  accomplished  but  before  testator,  ii. 

«o  where  the  legacy  is  given  over  lipon  any  contingency  which 
does  not  take  place,  and  the  first  legatee  dies  in  testator's  life- 
time, 328. 

but  secuSj  if  the  contingency  upon  which  the  legacy  is  given  over 
does  take  place^  though  the  first  legatee  die  in  testator's  life- 

.    time,  329. 

of  lapse  where  legacies  are  given  in  joint-tenancy,  330. 

where  in  common,  331  • 

where  legacies  given  to  legatees  as  aclass  and  not  naminatim,  SSS. 

when  legacy  upon  the  death  of  one  or  more  given  to  survivors,333-4. 

lapse  of  shares  accruing  by  survivorship,  336. 

lapse  of  bequests  where  legacies  given  under  powers,  337. 
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LAPSE  AND  LAPSED  INTEREST— <»frftnued. 

who  entitled  to  lapsed  interests,  3S8. 

when  residuary  legatee,  executor^  or  next  of  kin,  339,  340. 

of  lapsed  interest  out  of  land  whether  belonging  to  heir  or  de- 
visee, 340. 

of  the  effect  of  conversion  of  real  estate  into  personal  upon  the 
rights  of  the  heir  and  residuary  legatee  in  regard  to  lapses,  361. 
LEASEHOLDS  FOR  YEARS  AND  LIVES.    See  Consttoction. 
Chattels.     TausTi:£s.     Ademptioit.     Pour  Autre  Vie. 

renewable,  rights  of  specific  legatees  for  life  and  those  in  remain- 
der, i.  231. 

tenants  for  life  and  those  in  remainder  must  contribute  to  fines  of 
renewal,  232. 

specific  bequest  of,  when  adeemed^  249,  250. 

when  by  surrender  of  lease,  250. 

distincticHi  when  devisor  possessed  of  legal  estate  and  when  of 
the  trust  of  the  term,  253. 

renewed,  when  they  pass  by  antecedent  devise,  254. 

liability  of  trustees  for  neglect  of  renewal,  234. 

whether  leaseholds  pass  by  the  words  all  my  lands,  &c.  the  tes- 
tator having  freeholds  to  satisfy  the  words,  ii.  337. 
LEAVING, 

construction  of  the  word,  ii.  371. 

distinguished  from^  having,  ib* 
LEGACY.    "See  Geptebal  and  Specific  Legacy.    RBruNniNo. 

not  payable  in  general  till  after  debts,  i.  588. 

construction  bf  the  word  "  legacy,"  ii.  335. 
LEGACY  DUTY.     See  Stamp  Duty. 
LEGATEES.     See  Refunding.     Stamp  Duty. 

who  may  be,  i.  44. 

description  of,  44,  45. 

every  person  not  disabled  by  coi^mon  law  or  statute,  44. 

not  teaitors  nor  artificers  gbing  abroad,  &c.  i&.^ 

nor  persons  neglecting  to  take  oaths  of  office,  ib, 

nor  persons  denying  the  scriptures,  ib. 

nor  subscribing  witnesses  to  wills,  ib* 

but  uncertificaled  bankrupt  may  be,  but  assignees  will  be  enti- 
tled for  benefit  of  his  creditors,  45. 

so  may  an  alien  firiend  be  a  legatee  of  personal  chattels,  «6. 

but  alien  enemy  or  natural  born  subject  living  in  allegiance  with 
enemies  will  not  be  entitled  to  legacy,  but  it  will  be  forfeited 
to  the  Crown«  ib. 

when  they  take  per  capita^  126. 

when  per  eHrpeSy  128. 

when  per  capita  et  per  etirpee,  ^30. 

right  of  general  legatees  to  follow  the  assets,  298. 

legatees  not  bound  to  refund  after  voluntary  payment  by  execa* 
tor,  314. 

eecuSi  when  payment  was  eompulsory,  316. 

or  when  debts  are  subsequently  discovered,  ib. 
LEGITIMATE  CHILDREN    See  Chiu>ren. 
LENGTH  OF  TIME.     See  Election.    Death.    PaiisuiiPTioif. 
Payment.     Advertisement. 
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LIEN.     See  Assets.   Mortgage. 

of  marshalHlig  assets,  where  the  vendor  has  a  lien  for  purchase 
money  upon  real  estate,  i.  630. 
LIFE  INTEREST.     See  Chattels.     Vesting: 

in  articles  whose  use  is  in  their  consumption,  i.  209. 

implied,  i.*86.  ii.  313. 

when  not  implied,  ii.  342. 
LIMITATION.     See  Chattels. 
LINEN.     See  Household  Furniture. 

what  passes  by  bequest  of,  and  clothes,  i.  215. 
LIVE  AND  DEAD  STOCK, 

what  passes  by  beqiiest  of,  i.  207. 

when  confined  to  property  out  of  doors,  ifr. 
LOCO  PARENTIS,  IN/    See  Parentis. 
LONDON.     See  Election.  . 

devise  by  freeman  according  to  the  custom  of,  not  within  the  Sta- 
tute of  Mortmain,  ii.  125. 

application  of  the  doctrine  of  election  to  the  widow  and  children 
under  the  custom  of  London,  435. 

custom  of,  as  to  distribution  of  personal  estate,  450-1. 
LUNATIC, 

payment  of  a  legacy  to,  supported  under  circumstances,  i.  600, 601. 

M. 
MAINTENANCE.     See  Interest.   Vesting.   Construction. 

allowed  on  legacy  to  child  of  testator,  tho'  not  mentioned,  ii.  193. 

where  the  amount  specified,  no  more  allowed,  195. 

unless  insuflicient  for  reasonable  maintenance,  196. 

where  maintenance  provided  but  of  another  fiind,  interest  will  not 
be  allowed  on  legacy  to  a  child,  198. 

where  maintenance  given  in  general  terms,  ib. 

when  maintenance  given  at  trustees'  discretion,  tfr. 

but  maintenance  not  allowed  to  adults,  201.' 

maintenance  allowed  if  the  intention  to  give  it  inferrible,  216.    « 

maintenance  not  allowed  if  father  of  ability  to  maintain  the  lega- 
tee, 217. 

^ectie,  if  he  be  not,  215. 

or  it  would  be  a  hardship  to  his  other  children  to  refuse  it,  218. 

or  the  interest  is  given  to  him,  219. 

or  it  is  provided  out  of  a  trust  contained  in  a  contract,  220. 

from  what  time  maintenance  allowed,  221. 

bequest  for,  not  applicable  to  education,  341.  . 
MARRIAGE.     See  Construction.  Condition.  Name.  Relxtions. 

relations  by,  not  entitled  under  bequest  to  relations,  i.  104. 

Mmfrle,  under  the  words  "next  of  kin,"  or  "  family,"  106.  118. 

construction  of  words  "  dying  unmarried,"  &c.  412. 

precedent  condition  in  restraint  of  marriage  valid  if  imposing  par- 
ticular restraint,  507.  511. 

conditions  in  restraint  of  marriage,  whether  precedent  or  subie^ 
quent,  must  be  performed  in  substance,  531; 

at  what  time  consent  to  marriage  must  be  given,  532. 

from  what  persons  consent  to  be  given,  534. 

consent  to  marriage  a  personal  trust,  i.  ib. 

what  a  sufficient  consent,  539.  . 
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MARRIAGE — continued. 

where  the  Court  of  Equity  will  perform  the  duty  of  a  penon 

fusing  to  assent  or  dissent,  539. 
where  a  general  consent  to  marry  sufficient,  540. 
when  absolute  consent  once  given  cannot  be  retracted,  541. 
unless  for  good  reasons  afterwards  discovered,  542. 
consent  may  be  given  conditionally,  i&. 
if  consent  given,  immaterial  whether  the  persons  required  to  ob* 

tain  it  mistake  the  fact  or  not,  544. 
implied  consents  to  marriages,  ib. 
as  where  trustee  sanctions  the  courtship,  545. 
consent  by  testator  in  his  lifetime  good  performance  of  condition, 

i.  547. 
whether  condition  performed  by  first  marriage  With  consent,  549. 
conditions  in  restraint  of  marriage  generally  confined  to  the  time 

of  payment  or  vesting,  550. 
when  only  in  terrorem^  553. 
when  not,  555.    . 
performance  of  condition   to  marry  a  person  of  a  particular 

name,  558. 
MARRIED  WOMAN.  See  Election.  Interest.  Payment.    Set- 
tlement. 
payment  to,  bad,  unless  legacy  given  to  her  separate  use,  i.  695. 
notwithstanding  a  divorce  a  tnenaaeithorOiib. 
entitled  to  settlement,  ib. 
unless  an  adultress,  596. 
contra^  if  only  separated  from  her  husband,  ib. 
of  payment  to  a  married  woman,  a  foreigner,  ib. 
her  equity  to  a  settlement  defeated  by  payment  of  her  legacy  to 

her  husband,  unless  a  suit  be  pending,  599. 
MARSHALLING.    See  Assets. 
MEDALS, 

what  passes  under  a  bequest  of,  i.  212. 
MELIORATION  OF  LAND  IN  MORTMAIN, 

bequests  for,  valid,  ii.  130.  132. 
MISTAKE.     See  Election. 

in  the  name  of  legatees,  when  rectified  by  description  or  by  will's 

'context,  i.  131. 
when  conected  by  parol  evidence,  132. 
in  description,  corrected  byname,  134. 
when  mistake  occasioned  by  firaud,  136. 
when  rectified  by  parol  evidence,  137. 
when  parol  evidence  inadmissible,  139. 
when  the  mistake  fatal,  evidence  being  insufficient^  i.  ib, 
problematical  mistakes  in  description,  141. 
and  of  parol  evidence,  t6.  ^      .' 

mistake  in  number  of  a  class  of  legatees  obviated  by  rejecting  tlie 

number  specified,  143. 
consequences  of  mistaken  descriptions  on  the  face  of  the  will, 

when  rectified  by  evidence,  and  when  not,  145. 
where  blank  left  for  Christian  name  of  legatee,  147. 
when  entire  name  omitted,  tfr. 
when  initials  only  mentioned,  147-8. 
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MISTAKE^-cofitintfed. 
where  there  is  an  ambiguous  reference  to  one  of  two  legatees 

before  correctly  described,  148. 
mistake  in  descriptioh  of  specific  legacy,  151. 
in  descrfption  of  farm  corrected  by  parol  evidence,  216. 
in  description  of  the  fund  specifically  bequeathed,  i.  219  ii.  315. 
parol  evidence  admissible  in  such  case,  ib. 
but  not  to  alter  the  nature  of  specific  bequest,  i.  223. 
as  by  converting  legacy  given  as  annuities  into  a  gross  sum,  ib. 
consequences  of  mistake  in  calculation  of  specific  fund,i.227.  ii.315 
when  bequeathed  as  an  entire  sum,  i.  227. 
when  in  fractional  parts,  i.  228. 
construction  of  bequests  where  there  is  a  mistake  in  the  subject,  as 

to  its  nature,  ii.  315. 

—  as  to  its  quantity,  316.     . 

<  as.  to  its  name,  317. 

mistake  merely  conjectural  not  rectified,  318. 
in  such  case  parol  evidence  inadmissible,  320, 
MONEY, 

may  be  the  subject  of  specific  bequest,  i.  155. 
what  passes  under  bequest  of,  212. 
securities  for,  what  passes  by  bequest  of,  i.  212.  ii.  334. 
MONTH.  Sec  Condition. 

MONUMENT.  See  Abatement.  Charitable  Uses. 
legacy  for,  not  specific,  i.  290. 

produce  of  real  to  erect  one,  not  within  the  mortmain  act,  ii..  138* 
MORTGAGE.  See  Donations  Mortis  Causa.  Assets.  Exoneration* 
personal  estate  primarily  liable  to  satisfy  mortgage  debts,  i.  489. 
when  exempted,  ib.  fy  seq. 
when  the  mortgage  is  directed  to  be  paid  out  of  the  produce  from 

sale  of  realty,  ib. 
or,  where  real  estate  is  not  devised  till  after  mortgage  paid,  490. 
when  personalty  expressly  exempted,  notwithstanding  the  particu- 
lar real  estate  provided  fail,  other  real  estate  primarily  liable,  491. 
HmblSf' when  mortgage  debt  not  of  testator's  contracting,  i.  t6. 
notwithstanding  his  covenant  to  pay  it,  492. 
unless  a  contrary  intention  apparent  from  the  transaction,  493» 
what  will  make  mortgage  the  personal  debt  of  the  heir,  497. 
of  marshalling  assets  where  the  specific  lien  on  the  real  estate  de- 
vised is  a  mortgage,  627. 
MORTMAIN,  STATUTE  OF.  See  Charitable  Uses. 
devises  and  bequests  within,  u.  104,  &c.  117. 

not  within,  117,  119.  &c. 

MOURNING.  See  Residue. 
legacies  for,  not  specific,  nor  entitled  to  preference  in  abatement, 

1.156,289,290. 
moupiing  rings,  legacies  not  specific,  156. 

N 
NAME  OF  LEGATEES.  See  Mistake.  Marriage. 

a  female  having  lost  her  family  name  by  marriage,  not  thereby 

excluded  from  legacy  to  relations  of  her  maiden  name,  i.  102. 
who  entitled  under  a  bequest  to  relations  of  a  certain  name  or 

blood,  102,  103. 
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mere  assumption  of  a  family  name  insufficient  to  entitle  legatee 
under  the  above  bequest,  103. 

repetition  of  name  by  mistake  corrected,  132. 

omission  of  name  supplied;  t6. 

christian  name  ommitted,  147. 

when  entire  names  omitted,  tfr. 
NATURAL  CHILD.     See  Illegitimate  Children^ 
NEPHEWS  AND  NIECES. 

who  entitled  under  a  bequest  to,  i.  119. 
NEXT  OF  KIN.     See  Residue.  Conversion. 

who  entitled  under  a  bequest  to,  i.  106. 

relations  by  marriage  excluded,  106.  113. 

who  entitled  under  bequest  to  next  of  kin  in  equal  degree,  108. 

when  next  of  kin  entitled  under  the  word  "  heir/'  85. 

when  under  the  word  "  relations,"  95. 

when  under  the  words  <<  personal  representatives,"  110. 

when  next  of  kin  must  be  tn  esse  to  take,  123-3. 

when  they  take  per  capitay  126. 

when  per  stirpeay  128. 

when  per  capita  et  per  etirpes,  130. 

their  right  to  the  residue,  ii.  459.    ' 

not  excluded  from  residue  by  legacies,  464. 

when  no  next  of  kin,  the  Crown  entitled  to  the  residue,  there  be- 
ing no  executors,  or  being  such,  they  are  trustees,  497. 
NOTICE.     See  Condition. 

effect  of,  that  executor  has  wasted  the  assets  upon  the  title  of 
alienee,  i.  312. 

effect  of,  that  there  are  no  debts,  or  all  paid,  313. 

purchaser  with  notice,  from  purchaser  without  from  the  executor 
protected,  314. 
NUMBER.     Sec  Mistake. 

O. 
ONLY  CHILD. 

when  considered  a  younger,  i.  65. 
"OR,"  construed  «  and,"  ii.  290. 

«  and"  construed  "  or,"  293. 

construed  literally,  {&. 
ORPHANAGE  PARt.     See  Election. 

election  by  some  of  the  children  to  take  their  orphanage  part  and 
by  others  the  provision  under  the  will,  ii.  437. 
OVERSIGHT, 

probable  by  testator,  tiot  regarded  in  opposition  to  express  words, 

*   ii.  322.  327.  P. 

PARAPHERNALIA.     See  Wife. 
PARENT.     See  Portion.  Ademption.  Interest. 
PARENTIS,  IN  LOCO.     See  Ademption.  Interest. 

the  circumstances  necessary  to  found  that  relation,  i.  268. 

of  the  admissibility  of  parol  evidence  to  prove  a  stranger's  legacy 
was  meant  by  him  in  loco  parentiSy  274.  276. 

how  that  relation  may  be  proved,  276. 

of  interest  where  the  testator  has  placed  himself  in,  ii.  199. 
PARISH, 

bequest  to,  construed  bequest  to  the  poor  of  the  parish,  ii.  341. 
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PARISH  CHURCH,  , 

bequest  to,  how  construed,  ii.  341. 
PAROL  EVIDENCE.    See  Donations  Moet^s  Causa.    Children. 
Relations.    Servants,    Illegitimate  Chiliiren.    Mistaiue. 
Legatees.     Initials.     Blank.     Farm:     Parentis,  in  loco. 
Conversion. 

where  and  where  not  admissible,  i.  39.  80.  222.  27U  ii.  505. 523. 

admissible  to  explain  latent  ambiguities,  i.  132*  271. 

the  different  degrees  of,  value  of,  140. 282. 

not  admissible  to  explain  the  meaning  of  the  words  in  ihe  will,  79. 
222.  273.  407.  451. 

secus,  to  rebut  or  confirm  presumptions  raised  by  the  bequest,  i. 
271.  ii.  505. 

inadmissible  to  prove  putative  to  be  the  real  father  of  an  illegiti- 
mate child,  i.  76. 

inadmissible  to  explain  the  testator's  meaning  of  the  word  issue,  90. 

, relations,  92. 

^ —  plate,  193. 

admissible  to  explain  mistake  in  names  of  legajtees,  1 32.  147. 
•    also  in  their  description^  137. 

also  to  explain  mistakes  in  description  of  specific  cbatlel,  151. 219} 

7 or  of  the  fund,  219.  ^ 

also  to  explain  the  state  of  testator's  property,  219. 221.. 

but  not  admissible  for  the  purpose  of  altering  the  nature  of  the 
property  bequeathed,  223.  225. 

nor  to  show  testator  intended  to  give  a  general  legacy  out  of  one 
fund  when  another  i%  named,  225. 

how  far  admissible  to  prove  that  testntor  intended  to  place  him- 
self in  loco  parentis^  270.  274.  276. 

or  intended  the  legacy  as  a  portion,  274. 

also  to  confirm  or  repel  presumption  against  double  portions,  272. 

also  to  repel  or  confirm  presumption  where  a  stranger  gives  a 
legacy  for  a  particular  purpose,  and  makes  an  advancement  for 
the  same,  272-3. 

but  probably  not  to  change  a  legacy  into  a  portiop,  lior  to  prove 
intention  to  substitute  one  for  the  other,  273. 

eecuSy  as  between  parent  and  child,  t&. 

what  evidence  sufiicient  to  repel  the  presumption  of  ademption,  278 

what  not,  279. 

inadmissible  to  show  the  intention  of  testator  against  a  lapse,  322. 

or  to  show  his  intention  to  exonerate  personal  estate,  485. 

admitted  in  one  instance  to  prove!  a  legacy  given  by  the  will  to 
one  person  was  verbally  directed  by  testator  to  be  paid  to  an- 
other, sed.  q.  590. 

or  to  rebut  presumption  of  accumulative  legacies,  ii.  35. 

or  to  rebut  or  support  the  presumption  of  satisfaction  of  debt  by 
legacy,  55-. 

or  to  explain  conjectural  mistakes,  320. 

when  parol  evidence  admissible  by  executors  and  next  of  kin  to 

.    support  their  claim  to  the  residue,  506. 

admissible  by  the  executors  in  support  of  their  legal  right,  and  to 
rebut  the  presumption  in  favour  of  next  of  kin,  i.  271.  ii.  606. 

unless  the  will  clearly  make  the  executors  trustees,  ii.  506. 
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PAROL  EVIDENCE^conH^ued. 
when  no  presumption  raised  by  the  will  in  &Totir  of  next  of  kin 

they  cannot  adduce  evidence  against  executor's  right,  ib. 
instances  where  evidence  was  adduced  by  executors,  «&. 
where  adduced  by  next  of  kin,  529. 

where  inference  of  intention  in  favour  of  next  of  kin  doubtfiil,  530* 
PARTNERSHIP, 
increased  capital  in,  when  it  passes  by  bequest  of  the  partnership 

share,  i.  219.     i 
specific  bequest  of  partnership  shares  not  adeemed  by  renewal  of 

partnership  articles  and  alteration  of  shares,  348-9. 
PAWN.     Sec  Pledge.         . 

PAYMENT.     See  Construction.     Vesting.    Stamp  Duties. 
out  of  what  legacies  to  be  paid,  i.  574. 
when  to  be  made  in  sterling  money  or  in  currency,  ib, 
when  gross  sum  charged  on  lands  in  a  country  where  testator  not 

domiciled,  576. 
when  given  as  a  rent-charge,  ib.  , 
exchange  on  remittance  to  be  borne  by  legatee,  when  and  when 

not,  577. 
at  what  timeiegacies  payable,  579. 
gross  sum  payable  to  legatee  (hot  under  disability)  at  the  end  of 

the  year  from  testator's  death,  ib. 
though  exeputors  are  at  liberty  to  pay  it  sooner,  ib. 
and  tho'  given  over  upon  a  contingency  and  without  security,  580. 
where  legacy  given  on  condition  to  abstain  from  a  certain  act, 

security  will  be  required,  t&.  « 

if  money  bequeathed  be  in  Court  it  will  permit  the  transfer  to  a 

person  authorized  by  legatee,  ib* 
when  legacy  is  payable  on  a  future  event,  and  legatee  dies  beforei 

his  representatives  must  wai(  for  payment  till  that  event  would 

have  happened,  583. 
3ecu8^  where  the  legacy  is  given  over  on  the  first  legatee  dying 

before  twenty-one,  683-4. 
unless  where,  the  legacy  is  charged  on  real  estate,  584. 
or  the  legacy  depends  on  a  preceding  contingency,  ib.  • 
where  the  whole  intermediate  interest  is  given  the  representatives 

will  not  be  obliged  to  wait,  585. 
legacies  to  be  enjoyed  in  a  particular  mode  are  payable  immedi* 

ately  without  regard  to  the  mode,  586. 
additional  legacy  to  be  paid  as  principal  legacy,  ib. 
the  Court  will  not  in  general  order  legacies  to  be  paid  till  after 

debts,  588. 
to  an  agent,  689. 
to  an  infant,  ib. 
into  Court,  591. 
of  legacy  to  trustee  for  an  infant,  good,  596. 

^  to  a  married  woman,  ib. 

payment  to  one  bad  unless  legacy  given  to  her  separate  use,  ib. 
payment  to  husband  defeats  wife's  equity,  599. 
to  lunatic,  ib. 
to  ideot,  600. 
to  bankrupt,  ib. 
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PAYMENT—continued.^ 
of  stamp  duties,  i.  601. 
of  presumptive  payment,  609. 
PECUNIARY  LEGACIES, 

synonimous  with,  general,  i.  note,  150. 
PER  CAPITA, 

when  legatees  under  the  description  of  *'  family,"  ''  relations,*' 

"ne^Et  of  kin,"  &c.  take  per  ccfpUa^  i.  126. 
when  per  capita  et  per  stirpes,  ISO. 
PER  STIRPES, 

when  legatees  under  the  description  of  "  family,"  "  relations,"  &c. 

take  per  stirpes,  128.    .  . 

when  per  capita  et  per  stirpes,  130. ' 
PERFORMANCE.     See  Condition.    Satisfaction. 
distributive  share  of  personal,  or  descent  of  real  estate  belonging 
to  a  parent,  and  devolving  upon  his  child,  a  performance^of  an 
obligation,  ii.  96. 
PERIOD  OF  TIME, 
when  persons  answering  the  descriptions  of  family,  relation,  next 
of  kin,  personal  representatives,  issue,  heirs,  and  descendants 
must  be  in  esse  to  take,  i.  122-3.  \ 

wbeu  at  the  date  of  the  will,  123. 
when  at  testator's  death,  124. 
when  at  a  period  subsequent  to  testator's  death,  i&. 
the  period  to  which  the  words  of  the  Will. relate  in  bequests *pf 

specific  chattels,  188. 
when  the  date  of  the  will,  188. 
when  the  testator's  death,  ib, 
PERSONAL  CHATTELS.     See  Chattels. 
PERSONAL  ESTATE.     See  Property.     Mortgage. 
bequests  of  general  personal  estate,  when  specific,  i.  184. 

when  not,  186.   ' 

when  confined  to  particular  chattels,- 197. 

where  exception  of  one  of  a  species  of  personalty,  not  included 

in  general  words,  will  carry  the  whole  of  such  species,  201-2. 
primary  fund  for  payment  of  legacies,  tliough  real  estate  charged 

generally,  46S.  489.  574. 
semble,  as  to  mortgages,  489. 
PERSONAL  OR  LEGAL  PERSONAL  REPRESENTATIVES, 
who  entitled  under  bequest  to,  i.  108. 
when  executors  of  administrators,  ib. 
when  next  of  kin,  1 10. 
^    when  children,  113. 
when  husband  or  wife,  ib. 

when  persons  answering  description  of,  must  be  in  esse  to  take,  122-3 
when  they  iokeper  ceg^a,  126. 
when  per  stirpes,  128. 
when  per  capita  et  per  stirpes,  130. 
PICTURES.     See  Household  Furniture. 
PLATE.     See  Household  Furniture.     Goods.     Construction. 
what  passes  by  bequest  of,  i.  2l6. 

specific  legacy  in  pledge  must  be  redeemed  by  executor,  i.  229. 
VOL.  n.  4  H 
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PLEDGE, 

pledge  of  specific  goods  bequeathed,  iA>  ademption,  248. 
power  of  executors  to  sell  or  pledge  specific  chattels,  298.  300. 
of  their  abuse  of  such  power,  and  its  consequences,  &c.  302-3. 
POOR.     See  Relation. 

of  parish  bequests  to,  ii.  341. 
PORTIONS.    See  Ademption.    Construction.     Vesting.     Debt. 
Satisfaction.      « 
legacy  by  parent  to  child,  presumed  by  court  of  equity  to  be  in- 
tended as  a  portion,  i.  257. 
construction  of  word  payable  in  limitations  over  of  portions,  417. 
satisfaction  of,  by  legacies^  ii.  67,  68. 
presumption  against  double  portions,  67. 
when  testamentary  provision  not  a  satisfaction  of  portion,  84. 
when  testamentary  provision  considered  an  advancement  in  pa- 
rent's lifetime,  in  full  or  in  part  of  a  portion,  88. 
aecuSj  of  a  distributive  share  on  intestacy,  91. 
where  distributive  share  of  personalty  or  real  estate  of  equal  or 
greater  value,  devolving  upon  the  person  entitled,  has  been 
deemed  a  performance^  97. 
POSTHUMOUS  CHILD.  Sec  Children.  Illegitimate  Children. 
child  in  venire  matris^  at  testator's  death,  entitled  under  a  be- 
quest to  children  *'  living"  or  ''bom,"  i.  51,  52*  M. 
legacy  to,  not  defeated  by  its  birth  in  testator's  lifetime,  68- 
POUE  AUTRE  VIE,  (ESTATES.) 
of  abatement  respecting,  i.  254. 

notwithstanding  executors  special  occupants  of,  they  are  trustees 
for  the  next  of  kin,  ii.  496. 
POWER.  See  Lapse.  Vesting.  Appointment.  Relations.  Family. 
if  legatee  taking  as  appointee  under  a  power,  die  in  appointor's 
lifetime,  his  legacy  lapses  as  in  the  case  of  an  ordinary  bequest, 
i.  337. 
testator  cannot  reserve  a  power  to  dispose  of  real  estate  by  an  un- 
attested paper  or  codicil,  460^ 
power  and  trust  distinguished,  ii.  300.  302^3. 
POWER  OF  APPOINTMENT.     See  Vesting. 

effect  of,  in  vesting  and  devesting  legacies  and  portions,  t.  420. 
*  legacy  given  at  disposal  of  legatee,  gives  an  absolute  interest,  429. 

contrcij  when  express  life  estate  is  given  to  legatee,  430. 
POWER  OF  SELECTION.     See  Relations.    Family. 
when  not  exercised  by  donee,  those  objects  entitled  who  are  alive 
at  donee's  death,  i.  99. 
PRESUMPTION.  See  Death.  PabolEvidence.  Payment.  Election 
Person  abroad,  not  heard  of  for  a  long  time,  presumed  dead,  601. 
Payment  of  legacies,  when  presumed,  609. 
PRIEST'S  ORDERS, 

legacy  for  defraying  expense  of  procuring,  i.  430. 
PRIORITY, 

oflegacies  out  of  a  particular  fund,  over  general  legacies,  i.  18 1.1 83. 
PROBATE, 
the  ecclesiastical  courts  and  tome  courts  baron  have  exclusive 
jurisdiction  as  to  the  probate  of  wills,  ii.  531-2. 
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PJIOBATE— coft/intied. 

if  its  validity  is  disputed,  equity  will  suspend  its  determination 

until  trial  in  proper  court,  ii.  532. 
tho?  equity  cannot  set  aside  probate,  yet  if  fraudulently  obtained, 
it  will  interfere  to  convert,  a  wrong  doer  into  a  trustee,  &C.533. 
and  will  restrain  persons  from  contesting  probate,  who  have  ad- 

fnvtted  facts  material  to  its  validity,  ^34. 
suit  against  executor  not  generally  allowed,  till  after  probate,  539. 
but  will  under  circumsttoces  entertain  suits  beforcr  tb. 
but  where  probate  litigated.  Court  of  Chancery  will  appoint  re- 
ceiver pendente  lUe^  ifr. 
so  after  probate,  for  the  purpose  of  protecting  the  property,  ib. 
PROFITS,  .       ,  ■ 

title  of  specific  legatee  to,  accrued  between  date  of  will  and  tes- 
tator's death,  i.  218. 
PRO  RATA.  See  Additional  Legacies.  • 

PROPERTY,  • 

the  words  property  or  personal  estate  in  or  about  a  house,  what 
passes  by,  i.  194. 
PURCHASE,     .  • 

the  word  children,  naturally  a  word  of  purchase,  i.  70. 
PURCHASE  MONEY.  See  Marshalling  Assets. 

purchaser  not  bound  to  see  to  application  of,  i.  .300,  301. 
unless  he  is  implicated  in  fraud  or  a  devastavit,  ifr. 
whether  assets  will  be  marshalled  for  vendor's  lien  for  purchase 
money,  632, 
PURCHASER.     See  Notice. 
his  title  complete  by  sale  and  delivery  of  assets  by  executors,  300. 
purchaser,  with  notice  from  a  purchaser  without,  protected,  314. 
PURPOSE.     See  Lapse. 

legacy  for  a  particular  purpose  vested,  though  the  purpose  fails 
without  legatee's  fault,  430. 
PUTATIVE  FATHER, 

parol  evidence  inadmissible  to  prove  his  being  the  real  parent,  i;76. 
QUANTITY,  Q. 

errors  in  quantity  of  legacies  corrected,  i.^21.  ii.  316.  - 
QUEEN  ANNE'S  BOUNTY.  See  Charitable  Uses. 

devises  or  bequests  to,  not  within  the  Statute  of  Mortmain,  ii.  123. 

R. 
REAL  CHATTELS.     See  Chattels. 
REAL  ESTATE.     See  Charge.     Conversion. 
when  legacies  given  solely  out  of,  i.  446. 

when  eflectual  charges-  on  real  estate  by  implication,  there  being 
no  express  declaration  to  that  effect,  448. 
RECEIVER.     See  Probate.     Jurisdiction. 
RECITAL*     See  Executor. 
of  the  effect  of  recital  in  a  will,  ii.  350. 

mere  recital  of  a  legacy  given,  not  in  general  a  gift  by  implica- 
tion, unless  the  intention  to  give  otherwise  apparent,  ifr. 
RECOMMEND, 

when  it  raises  an  implied  trust,  ii.  297. 
when  not,  302. 
RECOVERY  OF  LEGACIES.     See  Jurisdiction.    Action. 
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REFERENCE, 

construction  of  words  ofj  ii.  345. 
REFUNDING  OF  LEGACIES.     See  Legacies.     Legatee. 

generally,  executor  cannot  oblige  legatee  to  refund,  when  he  has 
voluntarily  paid  him,  i.  315. 

secus  where  he  was  obliged  to  pay  legatee,  316. 

or  debts  subsequently  claimed,  ib. 

creditors  right  to  oblige  legatees  to  refund,  ib. 

one  legatee's  right  to  make  another  refund,  316-17. 

when  interest  is  payable  on  money  refunded,  318. 
RELATIONS.     See  Name. 

who  entitled  under  a  bequest  to,  r.-  92. 

when  the  bequest  is  to  relations  generally,  restrained  to  next  of 
kin,  according  to  the  statute,  ib. 

when  to  relations  by  blood  or  marriage,  93. 
•  so  when  to  "near"  or  "  poor"  relations,  i.  94. 
*  to  poorest  or  most  necessitous  relations,  95. 

although  subject  to  power  of  appointment,  ib. 

word  '*  relations," .  not  restricted  according  to  the  statute,  where 
.legacy  as  a  charity  to  poor  fclations,  96. 

or  where  power  of  selection  given,  97.  * 

or  where  to  relations  not  worth  a  particular  sum,  100. 

or  to  relations  of  a  particular  family,  lOl. 

or  to  "nearest  relations,*'  102. 

or  to  nearest  relations  of  a  particular  family^  or  name,  or  blood, 

•    102^103. 

i^elations  by  marriage,  in  general  excluded,  104. 

unless  a  contrary  intention  appear,  106. 

distinctions  on.  bequests  to  "  next"  of  kin  applicable  to  bequests 
to  rt lations,  105. 

parol  evidence  inadmissible  to  explain  the  word  relations,  92. 101. 

when  persons  answering  description  of  relations  must  be  in  este 
to  take,  122-3. 

when  they  takeper  capita,  126. 

' .per  stirpes  J  128. 

when  per  capitd  et  per  stirpes,  130^ 
RELEASE, 

of  debt  by  legacy,  iL  37.  62. 

sectis,  where  evidence  of  intention  not  clear,  64. 

when  debts  expressly  released  by  the  will,  65,  66. 
REMAINDER.     See  Specific  Legatee. 

rights  of  specific  legatees  in  remainder  against  those  entitled  to 
previous  life  interests,  i.  231. 

legacies  in  remainder  after  previous  life  interest  vested,  392. 
REMITTANCE, 

effect  of  in  bequests  of  colonial  property,  i.  171. 

exchange  on  remittances  to  be  borne  by  legatee,  577-8. 
REMOVAL, 

of  goods,  in  general  an  ademption  of  the  bequests  of  them,  i.  245-6. 
RENEWAL.     See  Leasehold. 
how  fund  for,  provided,  i.  234. 
rules  respecting,  236. 
renewed  leaseholds,  when  they  pass,  254. 
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RENTS.    See  Chattels. 

may  be  the  subject  of  specific  bequest,  i.  152. 
application  of,  in  renewals,  236. 
marshalling.of  rents  in  the  above  case,  237* 
RENUNCIATION, 

by  executor  having  authority  to  consent  to  marriage  of  legatee,  is 
a  dispensation  of  the  condition,  536. 
REPETITION  OF  LEGACIES,  ii.  17. 
when  two  legacies  by  same  instrument  are  equal  in  amount,  the 

second  is  merely  repetition,  and  not  accumulative,  18. 
secuSf  if  not  given  simpliciter,  and  an  additional  motive  apparent,  t&. 
or  by  different  instruments,  19. 

where  the  second  instrument  contains  intrinsic  evidence  that  it  is 
substituted  for  the  prior  will  or  codicil,  26. 
REPRESENTATIVES.  See  Payment. 
REPUBLICATION, 

of  a  wi^tl  ineffectual  to  receive  an  adeemed  specific  legacy,  i.  248. 
REPUGNANT  CLAUSES, 

construction  regarding^  ii.  328. 
REPUTATION, 

capacity  of  natural  children  to  take,  having  acquired  the  reputa- 
tion of  being  the  children  of  a  particular  person,  i.  78. 
evidence  admissible  to  prove  they  have  acquired  the  character  of 
children,  79.  84, 
REQUEST, 

words  of,  creating  trust  by  implication,  ii.  298. 
RESIDUARY  LEGATEE.  See  Conversion.  Surplus. 
cannot  call  up6n  general  legatees  to  abate,  i.  284i 
not  entitled  to  surplus  produce  from  sale  of  real  estate  when  con- 
version for  partial  purposes,  352.  358. 
but  otherwise  when  testator  treats  such  produce  as  personal  es- 
tate, &c.  356.  363. 
so  also  to  lapsed  interests  in  the  surplus  produce,  365. 
when  personal  representatives  of,  entitled  to  real  proceeds  in 

preference  to  testator's  heir,  368. 
executor  is  testator's  residuary  legatee  appointed  by  law,  i.  339. 
358.  ii.  497. 
RESIDUE, 

bequest  of,  not  a  satisfaction  of  debt,  ii.  51, 
right  of  residuary  legatee  to,  456-1.  453. 
when  general  and  not  partially  residuary  legatee,  453. 
when  only  partially  so,  457,  458. 

.  riffhts  of  next  of  kin  to  residue  undisposed  of,  450-1*  459. 
when  legacy  to  sole  executor,  or  where  more  than  one,  equal 

legacies  given,  459. 
and  notwithstanding  legacies  are'given  to  the  next  of  kin,  464. 
or  notwithstanding  executor  i»  testator's  wife  or  other  near  rela- 
tion, 465. 
but  bequest  of  the  wife's  own  property  to  Her  will  not  exclude 

her  right  as  executrix,  468. 
executor  excluded  notwithstanding  his  legacy  is  reversionary ,470. 
but  if  contingent,  qu.,  ib. 

next  of  kin  entitled  when  legacy  is  to  executor  for  care  and  trou- 
ble,  &c.  ii.  47  f. 
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RESliDUE— confifiwed.      '  , 

or  when  executors  n^med  trustees,  ii*  472-3.  496: 

or  where  residue  is  bequeathed  to  executors  on  trusts  not  exhaust- 
ing the  whole,  47d« 

unless  the  executors  are  trustees  only  for  a  specific  purpose,  479. 

next  of  kin  entitled  where  intent  apparent  to  impose  a  duty  on 
the  executors,  and  not  to  give  a  benefit,  481. 

so  where  residue  efiectually  given,  and  the  whole  or  part  lapses, 
u  340.  iii  487. 

secuSf  where  specific  or  general  legacy  lapses,  sed.  qu.  ii.488» 

next  of  kin  entitled  where  residue  is  attempted  to  be  disposed  of 
by  an  imperfect  instrument,  490. 

unless  the  intention  to  dispose  of  the  residue  is  doubtful  or  uncer- 
tain, 492. 

next  of  kin  entitled  where  residue  bequeathed  to  executor  for  life,ifr. 

so  where  residue  given  to  executors  as  tenants  in  common  and 
part  lapses,  493. 

secuSf  where  executors  take  it  as  joint  tenants,  495. 

where  executors  entitled  to  undisposed  residue,  497. 

where  only  one  executor  and  no  legacy  ;  or  where  more  than  one, 
and  unequal  legacies  given  them,  497-8. 

and  no  distinction  in  such  case  between  specific  and  general 
legacy,  499. 

so  where  legacies  given  to  one  or  more  of  several  executors,  and 
none  to  the  rest,  ib. 

so. where  legacy  to  executor  is  by  way  of  exception  only  out  of 
another  to  some  one  else,  501. 

so  also  where  legacy  ta  executor  is  given  out  of  freehold  estate,  505 

so  neither  is  the  executor  excluded  from  the  residue  by  a  contin- 
gent reversionary  legacy,  470.  505. 

nor  by  being  a  trustee  for  a  specific  purpose  only,  616.  505. 

nor  where  the  intention  to  dispose  of  the  residue  is  uncertain, 
492.  605. 

nor  where  the  executors  take  the  residue  as  joint  tenants  and  pari 
lapses,. 495.  505. 

of  the  admissibility  of  parol  evidence  by  executors  and  next  of  kin 
in  regard  to  their  right  to  the  residue,  505. 
RESULTING  TRUST.  See  Charge. 
RETAINER, 

by  executor  or  administrator  of  stamp  duties  on  legacies,  &c.  i.  607 

of  retainer  by  them  generally,  608. 
RINGS, 

legacies  for,  not  specific  nor  preferred  in  abatement,  i.  290. 
ROMAN  CATHOLICS, 

a  bequest  for  educating  persons  as,  void,  ii.  103. 
RULES  OF  CONSTRUCTION, 

cases  in  rUttstration  thereof,  322. 

in  wills,  321 
SALE,    Trust  to  sell.     S^  Oonvebsion.     Devise.    Heir. 
SATISFACTION.     See  Advancement.     Portions. 

of  debts  by  legacies  from  debtor  to  creditor,  ii.  37, 38. 

when  legacy  given  simpliciter,  and  of  equal  or  greater  amount  than 

debt,  a  satisfaction,  unless  contrary  intention  to  be  collected,  3S. 
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SO  where  the  legacy  opermtes  as  a  performande  of  a  covenant  in 
marriage  articles,  ii.  40.  ^ 

where  legacy  not  a -satisfaction  of  debt,  ib. 

as  whore  less  than  debt,  i&. 

or  time  of  payment  different^  41. 

or  wher^  lejzacy  and  debt  of  different  nature  in  respect  of  the  sub- 
ject itfeli,  46. 

or  ill  respect  of  the  interest  given,.  48.   -* 

or  the  legacy  given  for  a  particular  purpose,  ib. 

or  ¥^here  the  debt  contracted  since  the  date  of  the  will,  49. 

or  the  legacy,  contingent  or  uncertain,  ib. 

or  the  debt  contingent,  52. 

where  creditor-legatee  is  a  servant,  55. 

—  or  a  child,  57.         . 

distinguished  from  performance,  96. 
SCOTLAND.  See  Charitable  Uses.     Election. 
SECOND  COUSINS, 

not  entitled  under  a  bequest  to  relations,  i.  93. 
SECURITIES.    See  Debts.    Specific  Leoact. 

legacies  of,  ii.  167. 

legacies  out  of,  not  specific,.!.  181. 

unless  contrary  intention  appear,  183. 

for  money,  what  passes  by  bequest  of,  i.  212.  ii.  334. 

power  to  invest  money  on  securities  at  discretion,  344. 
SECURITY.     See  Payment. 

when  required  from  tenant  for  life,  of  specific  chattels,  i.  231 . 

legatee  is  not  bound  to  give  security  on  payment  of  his  legacy, 
subject  to  a  devesting  contingency,  58(X 

executor  entitled  to,  when  there  are  outstanding  liabilities,  581. 
SEPARATE  USE, 

bequests  to,  construction  of,  ii.  295. 
SERVANTS, 

who  entitled  under  a  bequest  to,  i.  121. 

of  the  admissibility  of  parol  evidence  in  such  case,  ib. 

legacies  to  servants  have  no  priority  or  preference  above  other 
legacies,  i.  156. 

their  legacies  must  abate  with  other  generail  legacies,  286. 

servants  wages  when  satisfied  by.  legacies,  ii.  53,  54. 
SET  OFF.     See  Retainer. 
SETTLEMENT.     -See  Married  Woman. 

married  woman>entitledto,.when,  i.  595. 

her  right  to  waive  it  notwithstanding  children  disappointed,  596.597 

payment  to  husband  defeats  wife's  equity  to,  599. 
SPECIAL  OCCUPANTS.     See  Executors.     Pour  autre  vie. 
SPECIFIC  LEGACIES.    See  Mistake.    Stock.  Pledge.  .Ademp- 
tion.    Interest. 

what  are,  their  advantages  and  disadvautages,  i.  149. 

of  general  legacies  in  their  nature  specific,  L50. 

of  specific,  chattels  personal,  ib. 

real,  151. 

of  rents  out  of  chattels  real,  152. 

but  a  legacy  not  necessarily  specific  because  testator  points  out  a 
specific  fund  for  its  payment,  152^3.  179. 
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SPECIFIC  LEGACIES— coirfintiedf. 
of  proceeds  from  sale  of  real  estate,  i.l54. 
of  money  and  personal  annuities,  155.  15§. 
pfirticular  purpose  to  which  legacy  is  to  be  applied  will  not  make 

it  specific,  155. 
Qor  will  the  relationship  of  legatee.  156,  157. 
of  stock  or  annuities  in  public  funds,  157. 
of  colonial  property,  172-3. 
of  debts  and  securities,  tfr. 
of  general  personal  estate,  184. 
when  pledged  nmst  be  redeemed  by  executor,  2^9. 
when  unnecessarily  sold  or  injured  by  executor  the  value  must  be 

paid,  ifr. 
injunction  will  be  granted  for  preservation  of  specific  bequest, 

230. 

when  inventory  or  security  required,  231, 
SPECIFIC  LEGATEES, 

rights  of  against  executors,  i.  187.  229. 

in  remainder  against  legatees  for  life,  231. 

STAMP  ACTS.     See  Stamp  Duties. 

what  deductions  or  duties  payable  under,  and  quantum  of  duty, 
i.  601. 
STAMP  DUTY, 

where  principal  legacy  is  given  free  from,  Bn  additional  legacy 
likewise  free,  i.  587. 

upon  what  legacies  payable,,  601. 

on  legacies  in  gross  sums,  ib. 

on  annuities,  i.  602. 

on  legacies  in  succession,  t^. 

in  contingency,  ib. 

subject  to  appointment,  ib. 

on  money  to  be  invested  in  real  estate,  603* 

on  legacies  by  a  subject  in  India,  ib. 

on  legacies  before  the  5th  of  April,  1805,  604« 

' 1  lOth  of  October  1308,  ib. 

on  legacies  by  way  of  substitution,  ib. 

by  whom  to  be  paid  or  retained,  605. 

at  what  time  payable,  ib. 

executors  may  deduct  dutiwiand  expenses  occasioned  by  legatee's 
refusal  to  allow  deductions,  606. 

legatee  not  chargeable  with  duty  where  the  legacy  is  given  '^  with- 
out deductions,"  605. 
STATUTES.     See  The  Index  to  Statutes  cited,  ii.  571. 
STATUTE  OF  DISTRIBUTION, 

resorted  to,  to  determine  the  persons  taking  under  general  descrip* 
tion  of  relations,  i.  92.  106,  107.  126. 
STOCK  IN  PUBLIC  FUNDS.     See  Money. 

may  be  the  subject  of  specific  bequest,  i.  157. 

legacies  of^  will  be  general  unless  intention  to  make  them  specific 
manifest,  157-8. 

the  word  ^^tny"  preceding  stock  makes  them  specific,  157. 

when  bequest  of,  accompanied  with  direction  to  sell,  158. 

when  stock  <^m"  a  particular  fund  given  general,  159. 
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STOCK,  <&c.l-^onltmiecl. 
.  when  specific,  i.  163. 
when  stock  given  io  fractional  parts,  164. 
legacies  given  "  out"  of  stock  ofwhich  testator  was  possessed  at 

date  of  his  will,  generally  not  specific,  166. 
unless  contrary  intention  clear,  168. 

when  particular  stock  only  referred  to  in  general  terms,  169. 
,  passes  by  a  bequest  of  securities  for  money,  212. 
ademption  of  specific  legacies  of,  238« 

when  sold,  specific  bequest  not  revived  by  a  purchase  of  similar 
stock,  239. 
when  specific  fiind  of  stock  altered  by  act  of  law,  240. 
when  changed  without  testator's  concurrence,  or  fraudulently,  ib. 
when  merely  a  transfer  fi-om  trustees  to  testator,  or  to  new  trus- 
tees, or  on  fresh  securities,  &c.  ib. 
or  when  testator  lends  the  stock  to  be  afterwards  replaced,  241. 
general  legacies  of  stock  liable  to  abatement,  298. 
STOCK, 

live  and  dead,  what  passes  by  bequest  of,  i.  207. 
upon  a  farm,  what  passes  by  bequest  of,  209. 
SUBSTITUTION.     See  Repetition. 

legacy  by  way  of,  for  a  prior  legacy  duty  free,  is  also  free  from 

duty,  i.  604. 
latter  instrument  in  substitution  of  a  prior  one,  upon  the  internal 
evidence  of  both,  ii.  26. 
SUBSTITUTIONAL  LEGACIES.     See  Repetition. 
SUCCESSION, 

legacies  to  persons  in,  how  charged  with  legacy  duty,  i.  602. 
SUPERSTITIOUS  USES, 
dispositions  to,  ii.  98. 
what  are  superstitious  uses,  101. 
how  legacy  so  given  is  applicable,  102. 
when  legacy  in  part  given  to  superstitious  uses,  104. 
SURNAME, 

conditions  requiring  marriage  with  persons  of  a  particular  sur- 
name, how  complied  with,  i.  558. 
SURPLUS.     See  Heir.     Devisee.     Residuary  Legatee.     Condi- 
tion.   Conversion. 
what  will  and  will  not  amount  to  a  disposition  of  the  surplus  pro- 
duce from  sale  of  real  estate  under  the  residuary  clause,  i.  352« 
a  general  residuary  bequest  of  personal  estate  will  not  include 

such  surplus,  where  the  sale  was  for  particular  purposes,  ib. 
fund  given  for  a  partial  purpose,  and  the  bequest  of,  implied,  ii.  313 
immaterial  whether  the  personal  residue  be  disposed  of  by  will  or 

codicil,  i.  355. 
when  the  real  and  personal  estates  are  blended,  prima  fade  the 

surplus  will  pass  by  the  residuary  clause,  356.  363. 
but  not  necessarily,  363. 

executors  entitled  to  the  surplus  when  testator^s  intention  is  clear 
that  real  should  be  converted  into  personal  estate,  358. 
SURVIVORS, 

construed  others,  i.  426. 

VOL.  II.  4  I 
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SURVIVORSHIP.    See  Lapsed  Iitterests.    Accruer.   Construct 
TioN.     Implication. 
words  of  survivorship  coupled  with  words  of  severance,  ii.  268. 
— ^^— — ^-^  confined  to  testator's  death,  that  being  the  period 

of  distribution,  268-9. 
when  testator's  death  not  the  period  of  distributira,  271. 
when  survivorship  confined  to  death  of  tenant  for  life,  275. 

to  minority  of  legatees,  279. 

'  to  dying  without  leaving  issue,  284. 

of  accruing  shares,  286. 289. 
survivorship  implied,  309. 
TENANT  FOR  LIFE.    See  Apportionment. 
of  renewable  leaseholds,  rights  of,  i.251. 
allowed  compound  interest  on  fine  paid  by  him  for  renewal,  233. 
TENANTS  IN  COMMON.  See  Conversation.  Lapsed  Interests. 
Construction.  Residue. 
legacies  to  persons  as,  i.  331. 
legacy  to  one  of  two  or  more  tenants  in  common  lapses  by  death 

in  testator's  lifetime,  ib. 
unless  legacies  are  given  to  thiem  as  a  class,  and  not  fiomifUifim,  333. 
when  residue  given  to  executors  as,  ii.  493. 
TERMS  FOR  YEARS.  See  Leaseholds. 
specific  bequest  of,  when  adeemed,  i.  249. 
power  of  executors  to  mortgage  or  sell  them,  299. 
THINGS,  ih  and  about  a  house,  what  passed  under  a  bequest  of,  i.l97 
TIME.  Sec  Condition. 
TRAITOR,  cannot  be  a  legatee,  i.  44. 
TROVER, 

action  of,  lies  for  recovery  of  specific  legacy  after  executor's  as- 
sent, ii.  543. 
TRUSTEES.    See  Marriage.   Payment.  Cuaaitable  Uses.   Con- 
struction. Discretion.  Residue. 
power  of  selection  to,  among  certain  objects  is  a  personal  trust, 

and  not  a  ministerial  duty,  i.  98. 
trustees  personally  liable  for  neglecting  to  renew  leaseholds,  233. 
"  or  in  appropriating  fimds  according  to  directions 

of  the  will,  620. 
where  one  exectuor  a  trustee  of  residue  for  the  next  of  kin,  all  his 
co-executors  are  so,  ii.  496. 
TRUSTS.  See  Implication. 

distinguished  from  powers,  ii.  300.  303. 
TURNPIKE  TOLLS.  See  Charitable  Uses,     . 
VENDOR.  See  Line.  V. 

VESTING  AND  DEVESTING.  See  Marshalling  of  Assets.  In-^ 
TEREST.  Condition. 
of  legacies  payable  out  of  pereonal  estate,  i.  373. 
legacy  vested  when  given  immediately,  and  no  time  for  payment 

fixed,  375. 
so  when  definite  time  of  payment  mentioned,  376. 
tho'  payment  postponed  until  debts  paid,  or  until  assets  realized,  ib. 
unless  contrary  intention  apparent,  378. 

as  where  a  legacy  made  contingent  until  debts  paid  or  assets 
realized,  380. 
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VESTING  AND  DEVESTING— conttmied. 

or  the  time  of  payment  contingent,  i.  381 

unless  in  case  of  a  residue,  392. 

legacy  not  vested  where  no  gift  of  legacy  before  the  time  of  pay- 
ment, the  gift  and  payment  being  blended,  383. 

as  where  the  legacy  contingent  from  conditional  words,  ifr. 

secuSf  where  those  conditional  words  controlled  by  intention,  387. 

legacy  vested  by  giving  interest  for  maintenance,  &c.  until  time 
of  payment,  387-8. 

vesting  not  prevented  by  ambiguous  expressions,  389. 

legacy  not  vested  where  only  part  of  interest  given,  or  interest  out 
of  another  fond  for  maintenance,  &.c.  390. 

legacy  vested  when  interest  given  to  others  for  legatee's  benefit 
until  payment,  and  the  corpus  given  immediately,  ifr. 

^ecuSf  where  corpus  not  given  until  time  of  payment,  but  only  in- 
terest, i.  392. 

legacy  in  remainder  vested,  though  interest  given  beneficially  to 
another  until  time  of  payment,  ib, 

or  where  interest  is  given  in  trust  to  pay  debts  and  then  to  legatee, 
capital  vested  at  testator's  death,  t&. 

or  the  fund  is  given  in  remainder  after  an  interest  for  life,  394. 

when  not  vested,  capital  not  given  till  after  death  of  first  taker,  396. 

of  the  vesting  in  interest  and  transmissibility  of  contingent  execu- 
tory bequests,  401. 

of  vesting  and  devesting  of  legacies  when  subject  to  a  limitation 
over  upon  a  contingency,  403. 

vested  legacies  subject  to  be  devested  on  a  particular  event,  enti-r 
tie  legatee  to  intermediate  interest  until  that  event,  404. 

vested  legacy  not  devested  by  a  limitation  not  clearly  expre8sed,t6. 

contra^  wnere  testator  has  marked  some  rule  as  a  guide,  406. 

construction  of  words  devesting  legacy  "  in  case  of  the  death  of 
legatee,"  406.  / 

when  confined  to  death  of  testator,  407. 

when  not,  409. 

when  confining  the  gift  to  a  life  interest  in  legatee,  410. 

contingency  devesting  prior  vested  interest  must  happen  literally, 
414. 

of  the  efiect  of  powers  of  ajppointment  upon  the  vesting  and  de- 
vesting of  legacies  or  portions,  420. 

when  the  power  is  merely  to  ascertain  amount  of  shares  they  vest 
subject  to  be  devested,  ib. 

when  the  vesting  depends  upon  the  execution  of  the  power,  423. 

of  vesting  generally,  425. 

where  the  vesting  is  personal  to  legatee,  and  the  interest  not  trans- 
missible at  his  death,  ib. 

gross  sum  directed  to  be  sunk  in  an  annuity  for  life  vests  the  capi- 
tal at  testator's  death,  427. 

legacies  ^'  to  be  at  the  disposal"  of  legatees  vest,  though  no  disposi- 
tion thereof  made,  428. 

contra  where  interest  for  life  only  given  to  legatee  who  has  merely 
a  power,  i.  430. 

legacy  for  a  particular  purpose,  which  cannot  be  so  appropriated 
without  legatee's  fault,  vests  absolutely,  t&. 
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as  where  given  for  an  apprentice  fee,  i.  430.  «!►. 

or  for  expenses  of  procuring  priest's  orders,  ib. 

of  vested  legacies  payable  out  of  real  estate,  4&1* 

when  gift  of  legacy  or  portion  imoMdiate,  and  payment  postpo- 
ned, not  vested,  ih. 

when  payable  out  of  mixed  fimd,  43). 

gift  of  interest  will  not  make  the  legacy  charged  on  real  estate 
vested,  435. 

unless  the  postponing  of  payment  for  convenience  of  the  estate  0r 
person  charged,  436. 

though  devisee  in  remainder  die  before  tenant  for  lifo,  the  charge 
remains,  being  a  lien  on  the  estate,  444. 
UNCERTAINTY,  U. 

bequests  void  for,  as  to  description,  i.  139,  14D. 

name,  147. 

charity,  ii.  179.  184. 

for  repugnant  and  inconsistent  expressions,  330. 
UNIVERSITIES.     See  Charitable  Uses. 

devises  for  benefit  of,  exceptions  to  Statute  of  Mortmain,  ii*  126. 
UTENSILS,  what  passes  by  bequest  of,  i.  211. 
WAGES,  W. 

debtfor,  how  frr  distinguished  by  legacy,  ii,  53,  54* 
WEST  INNES.   See  Charitable  Uses* 
WHOLE  BLOOD, 

kindred  of,  not  preferred  to  those  of  the  half-blood  in  regard  to 
personal  estate,  i.  106. 
WIDOW,  application  of  election  to,  ii.  414.  &c* 

testator's  widow  not  entitled  to  interest'on  legacy  from  his  death, 
ii.  202. 

testator's  widow  not  excluded  firom  residue  as  his  executrix,  by 
bequest  to  her  of  her  paraphernalia,  or  other  property  of  her 
own,  468. 
WIFE.     See  Widow.    Married  Woman. 
WILL.     See  Construction,    Charitable  Uses. 

condition  against  disputing  validity  of,  i.  530. 
WITNESSES, 

ecclesiastical  flourt,  not  allowed  to  require  two,  where,  ii.  536. 
WORDS,  construction  of  certain  wfitds  and  phrases.     See  Con- 
struction.   Description  of  Legacies. 

of  the  words  "  legacy,"  ii.  335.      *         . ' 

"  all  my  lands  and  tenements,'*  &c,  337. 

parish,  parish  church,  341. 

maintenance,  tfr. 

discretion,  343-4^ 

eecurities,  344. 

in  lilM  manner,  in  manner  aforesaid,  345. 

balanoe  of  account,  347. 

house  I  live  in  and  garden,  348. 

appurtenances,  349. 

item,  ib. 

assigned  or  transferred,  350. 
YORK,  CUSTOM  OF,  as  to  the  distribution,  ii.  451. 
YOUNGER  CHILD,  when  considered  an  eldest,  i.  63. 
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